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Time of the death of King William III. 
| 8 March 1701-2. 4 tro 


IR Nathan Wright night, keeper of the great ſeal of Eng- 
land, the ſame day on which King William III. died, viz. f 
eighth of March, delivered the' great ſeal into the hands of 
Queen Anne, being then fitting in council, and the Queen re- 
delivered it to him, with the title of Keeper of the great ſeal of 
England. N 1 | 


Sir John Trevor knight, maſter of the rolls, beld his effice for life, The office of 
and therefore it was not determined by the demiſe of the King ; but eee 
yet be accepted a new commiſſion from the Queen of the ſaid office for boom nin by 
his life. | g 3 the demiſe of 

# 24 ILL LS $21 1 the King. 

Sir John Holt #night, chief juſtice of the King's Berch, bold. 

ing his office by vrit, though it was quamdiu ſe bene geſſerit, beld 
it to be determined by the demiſe of the King, notunthſlanding the act 
of 12 & 13 Will. 3. Aud therefore the Queen in council gave or- 
ders, that he ſhould have a new 4rit, which. he received accordingly, 
and was ſworn before the lord keeper of the great ſeal the Saturday 
| e viz. the faurteenth of March, chief juſlice of the King's 
ench, EW 
Sir John Turton &ni;ght © © | | 
Vr Littleton Powys knight | Juſtices of the King's Bench. 
Sir Henry Gould mt 5 W = 
E | | | Sir 


— 


A I of the chief N in e an 


e < 


Sir Thomas Trevor knight, chief Juſtice of the 3 Pleas. 
Sir Edward Nevill knight 

Sir John Powell knight Pe of the Common . 
Sir John Blencowe kmght | 


Henry Bayle e chaurelbr of the 1 * a 
new commiſſon, and was Fworn in the court of an May 


12 or 13. 


Sir Edward Ward knight, chief boron 

Sir Henry Hatſell knight 

Robert Tracy eſquire . barons of the Ts A 
Sir Thomas Bury knight © 

Sir Richard Simpſon knight, ae baron. 


The right honourable © Gray eur! of Stamford, chancellor 
of the duchy of Lancaſter, was 1 punevad from the ſaid "office, and 
Sir John Leviſon Gower 'Garonet' was made chancellor .of the duchy; 
and took tbe vaths of the 1 1 er in council the ** Ca 
April 1702. | 


Sir William Wogun | 3 bt 13 a 
Sir Nathaniel Bond deer Tae King's ancient Jerjeants. 


Edward Northey eſquire, attorney general, 
* Sir John Hawles knight, ſolicitor general, 


Sir Ambroſe Philips knight 1 
Sir 5 Hutchins knight . 3 

Sir Salathiel Lovel &night 1 

Sir Jenn Darnall knig | } King's je 5 ER 

Sir Joſeph Jekyll knight 

Charles hitaker Muire 


John Coopert eure 8 
935 W; Nathauiel Powell baronet © 1 
William Cowper gſuire 1 | 
py Aglionhy eſquire KA. counſel. 5 

Edward Clerk eſquire - 


William Farrer 8 ) 


Entwiſtle eſguire, vice-chancellor of the PO Was Ms 
and John Weddall eſguire promoted to the ſaid — 2who died 1703. 
and was ſucceeded by Mr. Brennard wud Grays Inn. 
4 Edward 


| Aſhurſt efquire, the county | 
mend and Robert Kriens Seel ts the il of = 8 
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Sir Joſeph Jekyll N bt, hs | | 
re- Wai ome, gg 


wt determine by the demiſe of the King ; ED | . 
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Mr. ſerjeant Neeve on Vue if Weſt Wales. 


Francis Floyd & 
Mr. ferjeant Hook 2 % „ M 
William Peaſly gie, 5/9 of North Wales. 
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Mr. ian V . 2 5 | 
Robert Price efquire | Jufices of South Wales. Le 
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Heron ver. Treyne. 


To covenant % N covenant brought by Heron againſt Treyne it was ruled by Ef 
make AlltU - 


eee Holt chief juſtice of the King's Bench upon evidence at the ; 


coſts of B. no- trial at Lent aſſiſes at Southwark March 27. 1 Annae 1702. 
tice of the aſ- that if A. covenants with B. to make farther aſſurance to B. 


to be gen io at the coſts of B. A. ought to give notice to B. what ſort of aſ- 
B. betore he ſurance he will make, and then B. ought: to tender the coſts, and 
1 then A. onght to make the aſſurance. But if the covenant is, that 


2 Salk. 457. A. ſhall make a new demiſe to B. At the coſts of B. (as the cove- 


pl. 2. nant, upon which this action was brought, was) or any particular 
. aſſurance ſpecified in the covenant; then B. ought firſt to tender 


Pl. 7. the coſts, and then A. ought to make the aſſurance. For in the 
former caſe B. cannot know what coſts will be ſufficient to tender, 
before he knows, what ſort of aſſurance A. will make; but in 
the latter caſe by the inſpection of the covenant itſelf he will know 
what ſort of aſſurance will be made. 


Little ver. Heaton. 


8.C. 1k. A N ejectment was brought by the leſſor againſt the leſſee for 


The general years of land, &c. rendering rent, for breach of the condi- | 


confeſſion of tion contained in the leaſe for non-payment of the rent (there be- 


I 4 ing a clauſe of re-entry in the leaſe for non-payment thereof.) And 


ejectment will Upon not guilty pleaded, it being tried before Holt chief juſtice at 
ſerve the the aſſiſes at Southwark March 26, 1702. 1 Ann. R. after con- 


— be feſſion of leaſe, entry, and ouſter, Mr. Broderick for the defendant 


actual entry inſiſted upon it, that this confeſſion by the defendant of entry, 
by his leſſor, Sc. did not extend to the confeſſing of an entry, that was neceſ- | 
2 — by ſary to make title to the leſſor of the plaintiff, but only an entr7 
condition bro- to make his leaſe to the plaintiff good; and therefore that the 


ken, plaintiff ought to prove an actual entry by the leflor of the ph 


—___— 
* 

2 

N 


Wy 


Anno regn 


for the condition broken, before which he had not in point of law 
any title. And Holt chief juſtice ſaid, that it was always held ſo 
until the time of Hale chief juſtice, and then it was ruled by Hale 
at the aſſiſes in Bucks, that the general confeſſion of leaſe, entry; 
and ouſter, was ſufficient in ſuch caſe, and that the plaintiff ſnould 
not be driven to prove any actual entry by his leſſor; but he re- 
ſerved it for his more deliberate opinion, a caſe being made of it. 
And aſterwards it being moved in the King's Bench, the judges 
there were of the ſame opinion: and afterwards in the time of 
Scroggs chief juſtice, in ejectment between the leſſee of Sir Robert 2 Pye v. 
Pye and Billing it was held accordingly in the King's Bench: But 1 Veßt. 444. 
otwithſtanding theſe caſes, very ſoon after the revolution the ſame 1 Vent. 248. 
point aroſe before himſelf in evidence upon a trial at 27% prius at 
Guildball, and he doubted of it, and reſerved it as a point for his 
opinion, and cauſed it to be moved in the King's Bench, where | 
the three puiſne judges, viz. Sir William Dolben, Sir William Gregory, This was the 
and Sir Giles Eyre held, that the general confeſſion of entry by the fa 5 75 
defendant was enough, and that the plaintiff ſhould not be driven In term 
to prove an actual entry by his leſſor, according to the practice 1703: 
ever ſince the aforeſaid opinion of Hale chief juſtice, but he doubted B** he &- 
of it himſelf then. But in this preſent caſe, he ſaid, that it ſeemed rent mutt be 
to be ſettled, and therefore he would not unſettle it; and there- proved not. 
W fore he ruled the preſent caſe according to the opinion of Hale ie aabfellss 
aforeſaid. 8 3 


| i Annae reginae, &c. 75 


„ 


of the entry. 

Ex re/atione 
Mr. juſtice 

+ Blencowe. 


Jones werſ. Hammond. 


| by an action upon the caſe brought by the plaintiff againſt the S. C. Lotw. 

1 defendant for ſtopping a way, the plaineif declared, that he Gen de. 
as poſſeſſed of the cloſe of A. and that the defendant was poſſeſſed claration of - - 

of the cloſe of B. and that the plaintiff habuit, et habere debuit, a habit o ba- 

way over the cloſe of B, &c. Upon not guilty pleaded, upon the as — 

evidence at the trial, March 19, 1701. at Lent aſſiſes at Maid/lone defendant's * 

1 Annae Reginae, it was objected by Mr. Broderick, that the plain- doſe. 

tiff ought to be nonſuit ; becauſe it appeared by the plaintiff's de- 

claration, that the defendant was polieſſed of the cloſe of B. and 

for that reaſon ſuch a general declaration of a baluit et babere 

| debut is not good, but the plaintiff ought to ſhew his title to the 

way ; for ſuch a general FRG BE is only good againſt a wrong 


doer ; but in this caſe if the plaintiff recovered, it might be, that gee 


the court at Veminſter would hold, that this defect was aided by 1093. 
the verdict, becauſe they would intend, that the plaintiff ſhewed 
his title to the way in evidence, But Holt chief juſtice ſaid, that 
the defendant had good reaſon "4 have demurred ; but he _ au- 
| ority 


752 Anno regni Annae reginae 
1 thority only to try the iſſue, and the plaintiff had no need to prove 


more than was contained in the declaration; and for that reaſon he 
over-ruled Mr. Broderick's objection, and the plaintiff recovered 
_ a verdict, | ; 


| Broughton ver/. Harpur. 


A man has 15 ejectment, the plaintiff made title to his leſſor to the lands in 
evo eg dine 1. queſtion as ſon and heir of Jerome Jacques and Hannab his 
cannotbe ad- Wife in right of Hannab. The defendant gave in evidence, that 
mitted to Jerome Jacques was married before he was married to Hannab ; 
Laue tern aua and the woman, to whom it was fuppoſed he was married before, 
| civil attion. Was produced at the trial, ſummer aſſiſes 13 Will. 3. at Mataſtone, 
Ray- t- uſes to prove this marriage. The counſel for the plaintiff oppoſed her 
* "= teſtimony, becauſe ſhe ſwore for her advantage, viz. to have a huſ- 
2 Vern. 70. band, the huſband then being living. But nevertheleſs Gould ju- 
| ſtice of the King's Bench then judge of affiſe admitted her teſtimo- 
ny. But afterwards the ſame cauſe upon the ſame title between 
the ſame parties was tried before Holt chief juſtice, at the aſſiſes in 
March at Maidſtone 1 Ann. reg. and he refuſed after debate, to ad- 
mit the former wife, to be witneſs for this purpoſe ; but upc 
other evidence the former marriage was proved to the ſatisfaction 
of the jury, being gentlemen, whereupon they found a verdict 
for the defendant. But in the former trial before Gould juſtice the 
jury found a verdict for the plaintiff. | 


Skinner ver/. Upſhaw, 


A carrier way T HE plaintiff brought an action of trover againſt the defen- 
Juſtify the re dant, being a common carrier, for goods delivered to him 


N his to carry, &c. Upon not guilty pleaded, the defendant gave in 
1 3 | evidence, that he offered to deliver the goods to the plaintiff, if 


he would pay him his hire; but that the plaintiff refuſed, &c. 
and therefore he retained them. And it was ruled by Holt chief 
juſtice at Guildhall (the caſe being tried before him there) 
May 12. 1 Ann. reg. 1702. that a carrier 2 the goods 


for his hire; and upon direction the defendant had a verdict given 
for him. . 
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The governor and company of the bank of England 
| _ ver]. Glover. 8 


N ihdebitatus aſſumpſit brought by the plaintiffs againſt the de- Natur af- 
fendant for 454 J. 18s. and 3 d. lent to the defendant by the E —_— 

- plaintiffs, and another count for 454/. 18s. and 3 d. laid out at _ 
the requeſt of the defendant Thy the uſe 85 the N 4 9d = N pro- . 
affumpſit pleaded ; upon the evidence at the tri: dre Halt chief Se eng. 
| * ſittings at Guilaball, Paſch. 1 Ann. the caſe was thus. xi us" 
The defendant Jan. 31. 1700. brought a note of Mr. Shepherd the 2 Eofter 
goldſmith payable to Robert Stamper for 454 1. 185. and 3 d. toc. B. wherein 
the bank of England, and prayed Mr, Made the caſhier of the it was reſolved 
bank to give him a ſpect bank note payable to the ſaid Stamper 2 _ my 
for the fad note of Wie, which Vir, Maddecks refuſed, but Ln nt 
told the defendant, that if he would promiſe to pay the bank the avd no man 
4541. 18s, and 3 d. in caſe Shepherd did not pay the ſaid note, „eee 
he would give him a ſpecie bank note payable to himſelf for the for money lent 
ſaid Sum ; to which the defendant agreed. Whereupon Mr. Mad- _ _ _ 
docks accepted Shepherd's note, and gave the defendant Glover a J Jen to that 
ſpecie bank bill of 454 J. 18s. and 3d. This was done upon the perſon bimlelt. 
Friday. The Monday after, this note of Shepherd was ſent to him % Ov 
to be paid, and Shepherd refuſed to pay it. In the mean time | gatk. Bather 
Glover gave this bank note to V. S. for a debt owing by him to v. Andreas. 
J. S. and FJ. S. received the 454 J. 18 5. and 3 d. of the bank. And | 
after debate by the counſel of both ſides, Holt chief juſtice was of 
opinion, that this evidence did not maintain the action. For (by 
him) this was not money lent, nor laid out for the uſe of the de- 
fendant ; but it was a buying of the note of Shepherd with a war- 
ranty of it from the defendant ; and therefore the plaintiffs might 
well maintain a ſpecial action, but not a general indebitatus aſſumpſit. 
It was urged by the plaintiffs counſel, that this note was only 
a depofitum or pledge. But to that the chief juſtice anſwered, that 
that could not be, becauſe it was not redeemable by the defendant, 
and redemption is incident to the nature of a pledge. The plain- 

tiffs were nonſuit, 3 EL, 


> a ad So BE ns 2 BG. el Fes 


[| 


d 9 


Jennings verſ. Rogers. 


N ejectment upon evidence at fi prius at Lent aſſiſes at South- Recovery in 
wark the caſe appeared to be thus. A. was tenant of the lands gs =o» oh 
for lite, remainder to B. in tail, remainder to C. for life, &c, B. tenant for life 
leaſed and releaſed all his eſtate to A. then a praecipe was brought #re joint] 
againſt A. A. vouched B. and C. and they vouched the common ches. 


+ vouchee 


* 2 — — — 
7 754. "Anno regni Annae reginae 

> youchee, and the recovery was perfected. The queſtion was, 11 
this recovery was good, to bar the intail? And Holt held, that 

Poſt. it was, though C. had but an eſtate for life. But he reſerved it 


& 280 % © ** for a point for his farther conſideration. See Plowd. Com. ManxeP's 
= $70. caſe 504. Eare v. Snow ; and 3 Co. Cuppledrike's caſe. And after- 
wards he gave his opinion MB after conſideration had. 


S 


TROY > 8 That the ne f Apri ** W 
„ne. for the queen's coronation, which was to 17 10 on Thurſday 


> ones day of the term (quindena Paſchae being the Mo nday | 


before) one judge of each court went to Weſtminſter, to keep: 
the efſoins of quindena Paſchae, and there received a writ of 
' adjournment, to adjourn the term from uindena Paſchae until 


tres Paſchae ; which being read in the ſeveral courts, they re- 
turned. And afterwards at the appearance day of tres Paſchae 


all the judges ſat at Weſtminſter, and 3 lac. 
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Eaſter Term 
x Annae reginae, B. R. 1702. 


Hr John Holt Chief Juſtice. 
 $ir John Turton 

Sir Littleton Powys } Juſtices. 

Hr Henry Gould 


Jacob ver/. Dallow. 


N a declaration upon attachment upon a prohibition, the g, C. ; Mod. 

laintiff ſhewed a right in him and all thoſe whoſe eſtate he 436. 

d to a ſeat in the church, and that the defendant ſurmiſing 7 * 
a uſage to fit in the ſaid ſeat, time whereof, Cc. had libelled 12 Mod. 233. 
againſt him for having diſturbed him in fitting there; that the Libel upon 
plaintiff had denied the ſaid uſage in the ſpiritual court, and that * 
the judge of the ſpiritual court had nevertheleſs refuſed to allow in the church. 
it, Cc. The defendant in bar pleaded the ſaid uſage, &c. and See 6 Mod. 
traverſed the preſcription alleged by the plaintiff, to have a ſeat in led 283. 
the ſaid church, Sc. The plaintiff demurred. And the defendant Mo. 878. 
joined in demurrer. And now Mr. Eyre for the plaintiff urged, ier 95. | 
that though the plaintiff by his demurrer had confeſſed, that he had 1 


not any title to this ſeat by preſcription, yet the defendant founding Ray. 52. 


his libel in the ſpiritual court upon a cuſtom, which is not triable $4 88. P. 6. 


„P. 25. 
there, but at common law, the defendant could not have a conſul- 40 = 


tation; and therefore his traverſe is ill, for it is not material, whe- 


ther the plaintiff has any title or not. But ſince he has denied the 
cuſtom alleged by the defendant in his libel, and the ſpiritual court 
has not power to try it, the prohibition muſt ſtand. And he cited 
Hetl. 94. in the caſe of Eaton v. Ayliffe, it is ſaid by Richardſon 
chief juſtice, that if title be made in the ſpiritual court to a ſeat 
in the chureh by preſeription, it is merely coram non judice; and 

D | Noy 


Eaſter Term 1 Annae reginae 


Noy 78. Carlton v. Hutton, where it is ſaid, that a ſeat may be 
claimed by prefcription, and an action upon the caſe lies for di- 
ſturbance of the enjoyment of it at common law. He cited alſo 
Sir Thomas Jones 3. Bradbury v. Burch, as a caſe ſtrong to the 


purpoſe; where in an action upon the caſe for diſturbing him in 


the enjoyment of a ſeat in a pariſh church, which ſeat the plaintiff % 


claimed as appendant to his houſe by preſcription, without alleging 
repairs, the defendant pleaded preſcription in himſelf and his an- 
ceſtors, and traverſed the preſcription alleged by the plaintiff ; and 
adjudged, that the traverſe taken by the defendant was impertinent, 
and that the caſe reſted ſolely upon the diſturbance ; and judgment 
was there after verdi& given for the plaintiff. - Sed non allocatur. 


For per Holt chief juſtice, the defendant, if he pleaſes, may ſue 


upon his preſcription in the eccleſiaſtical court, to have his poſſeſ- 
ſion quicted, which the ordinary ought to do- upon the foundation 
of his uſage to have ſat there; for one may ſue upon a preſcrip- 
tion in the ſpiritual court, if it is not denied, as upon a modus deci- 
mandi ; or for a penſion due by preſcription, and the ſpiritual court 
will give judgment upon it. Then in this preſent caſe the pre- 
ſcription, upon which the defendant libelled, is not denied by the 
plaintiff ; and therefore the ſpiritual court may well proceed upon it. 
Then as to the preſcription alleged by the plaintiff in his declara- 
tion, it is confeſſed to be falſe by the demurrer, and conſequently 
it appears that the plaintiff had no right to the ſeat ; and therefore 
he ought not to have a prohibition, though the plaintiff in the 
ſpiritual court had only a bare poſſeſſion; for the foundation upon 
which the prohibition ought to be granted, is the invaſion that is 
made by the ſuit in the eccleſiaſtical. court upon the temporal pre- 
{criptive right of the defendant ; but in this caſe there is none ſuch; 
and then if the defendant had no extraordinary title, yet he had 
the poſſeſſion, and being diſturbed in it, the ordinary has conu- 
ſance of the diſturbance, and may ſettle and quiet the poſſeſſion 
according to the uſage, no temporal right being infringed. And 
therefore (by him) a conſultation ought to be granted. And a 
conſultation was granted by the whole court. | 


Regina ver. Ewer. 


A Scire facias was ſued againſt the defendant upon a recogniſance 


acknowledged by him before one of the judges of this court, 
upon the granting of a certiorari to remove an indictment found 
at the general quarter ſeſſions of the peace before the juſtices of the 
peace there, Sc. The defendant prayed oyer of the recogniſance, 
and of the condition thereof; and they being entred in haec verba, 
the defendant demurred ;. and judgment was given for the defen- 


dant, 
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dant, for a manifeſt variance between the recogniſance mentioned 
in the ſcire facias and the recogniſance entred in haec verb, inaf- 
much as it was mentioned to be part of the condition of the re- 
cognifance recited in the ſcire factas, that the defendant ſhould give 5 
notice of trial proſecuters et ejus clericàẽ; but the condition of the 
recognifance entred upon the cyer prayed was, that the defendant 
ſhould give notice of trial proſecutors aut ejus clerico. Mr, King 


Council for the defendant took another exception, viz. that this 
recogniſance varied from the form preſcribed by the act of parlia- 


ment lately made, in this, that the faid ſtatute appoints that the 
ſum ſhall be 20 J. but this recogniſance is of 40 J. But to that 
exception the chief juſtice anſwered, that notwithſtanding that, 
the recogniſance will be good by the common law ; for before the Recogniſance 


: 5 & 6 Will. & Mar. cap. 11. any judge of this court might have aon Se % 


a cortiorart 


taken a recogniſance with condition to proſecute, &c. And the Where goud. 


conſtant practice in London and Middleſex for removal of indict- 
ments by certiorari, before the ſaid ſtatute, was fo; but the dif- 
ference was, that after the faid act, and before the at of 8 
Will. z. cap. 33. although ſuch recogniſance had been taken by 

a judge, yet that would not have made the certiorari a ſuperſedeas : 
but ſince the laſt act, if a recogniſance be taken by a judge to pro- 
ſecute, and a certiorari granted, the certiorari will be as much 

a ſuperſedeas, as if the recogniſance had been taken by the juſtices 
of peace, according to 5 & 6 Will. & Mar. cap. 11. 


| Clerke ver/.. Martin. 


E 3 HE plaintiff brought an action upon his caſe againſt the de- S. C. 1 Salk. 
fendant upon ſeveral promiſes; one count was upon a ge- 77 


. ' Poſt. 774. 
|  neral zndebitatus aſſumpſit for money lent to the defendant ; another A 5a 


count was upon the cuſtom of merchants, as upon a bill of ex- 2%. 825. 
change; and ſhewed, that the defendant gave a note ſubſcribed by ute 995. 
himſelf, by which he promiſed to pay _ to the plaintiff or order by 
or his order, Sc. Upon non afſumpſit a verdict was given for the a Se 
plaintiff, and intire damages. And it was moved in arreſt of judg- _——= : 
ment, that this note was not a bill of exchange within the cuſtom See now the 
of merchants, and therefore the plaintiff, having declared upon it —_— « 
as ſuch, was wrong; but that the proper way in ſuch caſes is to 
declare upon a general indebitatus aſſumpſit for money lent, and the 
note would be good evidence of it. But it was argued by Sir 
Bartholomew Shower the laſt Michaelmas term for the plaintiff, that 
this note, being payable to the plaintiff or his order, was a bill of 
exchange, inaſmuch as by its nature it was negotiable ; and that 
diſtinguiſhes it from a note payable to J. S. or bearer, which he 
admitted was not a bill of exchange, becauſe it is not aſſignable nor 

. | indorſable 


| 
' 
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indorſable by the intent of the ſubſcriber, and conſequently not ne- 
gotiable, and therefore it cannot be a bill of exchange, becauſe it is 
incident to the nature of a bill of exchange to be negotiable : but 
here this bill is negotiable, for if it had been indorſed payable to 


J. N. J. N. might have brought his action upon it as upon a bill 


of exchange, and might have declared upon the cuſtom of merch- 
ants. Why then ſhould it not be before ſuch indorſement a bill 
of exchange to the plaintiff himſelf; ſince the defendant by his 
ſubſcription has ſhewn his intent, to be liable to the payment of 
this money to the plaintiff or his order ; and fince he hath thereby 
agreed, that it ſhall be aſſignable over, which is by conſequence 
that it ſhall be a bill of exchange ? That there is no difference in 
reaſon, between a note, which faith, © I promiſe to pay to J. S. 
or order, Sc.“ and a note, which faith, © I pray you to pay 
e to J. S. or order, &c.” they are both equally negotiable ; and 
to make ſuch a note a bill of exchange, can be no wrong to the 
defendant, becauſe he, by the ſigning of the note, has made him- 
ſelf to that purpoſe a merchant, 2 Ventr. 292. Sargield v. Vi- 
 therly, and has given his conſent, that his note ſhall be negotiated, 
and thereby has ſubjected himſelf to the law of merchants. But 
Holt chief juſtice was fotis viribus againſt the action; and ſaid, 


that this note could not be a bill of exchange. That the maintain- 


ing of theſe actions upon fuch notes, were innovations upon the 
rules of the common law ; and that it amounted to the ſetting up 
a new ſort of ſpecialty, unknown to the common law, and invent- 
ed in Lombard-ſireet, which attempted in theſe matters of bills of 
exchange to give laws to Weſtminſter-hall. That the continuing to 
declare upon theſe notes upon the cuſtom of merchants proceeded 
from obſtinacy and opinionativeneſs, fince he had always expreſſed 


his opinion againſt them, and fince there was ſo eaſy a method, as | 


to declare upon a general indebitatus afſumpfit for money lent, &c. 
As to the caſe of Sarsfeld v. Witherly, he ſaid, he was not ſatiſ- 
fied with the judgment of the King's Bench, and that he adviſed 
the bringing of a writ of error. | 


we by. Gould juſtice ſaid, that he did not remember, it had ever been 
Iz to adjudged, that a note, in which the fubſcriber promiſed to pay, 
pay to 7 8. Cc. to J. S. or bearer, was not a bill of exchange. That the 
or bee bearer could not ſue an action upon ſuch a note in his own 
exchange. name, is without doubt; and ſo it was refolved between Horton 
and Coggs, now printed in 3 Lev. 299. but that it was never re- 
ſolved, that the party himſelf (to whom ſuch note was payable) 
could not have an action upon the cuſtom of merchants upon ſuch a 
bill. But Flolt chie juſtice anſwered, that it was held in the 
faid caſe of Horton verſ. Coggs, that ſuch a note was not a bill 
ot exchange within the cuſtom of merchants. And afterwards 


I in 


5 . : 
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in this Eaſter term it was moved again, and the court continued 
to be of opinion againſt the action. And then Mr. Branthawaite 
for the plaintiff urged, that if this note was not a bill of exchange 
within the cuſtom of merchants, then the promiſe founded upon it 
was void ; and then it could not be intended, that any damage was 
given by the jury for the breach of it, but all the damages muſt be 
intended to have been given upon the general indebitatus aſſumpfit. 
Holt chief juſtice ſaid, that would be true, if it had been void 
by reaſon of its being inſenſible; but this matter is ſenſible enough, 
though not ſufficient in law to raiſe a promiſe ; and therefore one Damages for 
cannot intend, but that damages were given for it; and conſe- what given. 
quently that judgment muſt be arreſted. And judgment was given, 

quod querens nil capiat per billam, &c. by the opinion of the whole 

court. | 


Potter verſ. Pearſon. 


be upon a judgment given by nibil dicit in C. B. in an 8 © |; Sal. 

action upon the caſe upon a bill of exchange upon the cuſtom 125, 129, 
of merchants, in which the plaintiff declared, that there was a cuſtom 90 5 
in London, Gc. that if a merchant ſigned a note, promiſing to pay to ming 8 pay 
J. S. or his order, &c. that he became obliged by the cuſtom to pay to 7. S. or 
it, Sc. And now Mr. Acherley attempted to make a diſtinction 1 
between this caſe and the caſe of Clerłe v. Martin; becauſe that in within Lon- 
the ſaid caſe of Cierke v. Martin the cuſtom was laid generally to be 4 

between all merchants, &c. of which the court will take notice, 757 
and conſequently will take notice that there is not any ſuch cu- 

ſtom ; but in this caſe the cuſtom being confined to the merchants 

in London, the court cannot take any other notice of it than as it is 

pleaded, the which being confeſſed, by permitting judgment to pals 

by nibil dicit, muſt be looked upon by the court as true; and it not 

being void nor unreaſonable, = judgment ought to be affirmed. 

Sed non allocatur. For (per curiam it is a void cuſtom, fince it 

binds a man to pay money without any. conſideration. For the 


rule is, ex nudo pats non oritur actio. And therefore the judgment 
was reverſed. 5 5 ö 


Meredith ver,. Chute. 


| ta caſe upon aſſumpſit the plaintiff declared, that the defendant, s. C. 1 Selk. 

in conſideration that the plaintiff at the ſpecial requeſt of the 28, 

defendant deliberaſſet to the x quendam notam, by which roy = 

one Hurſt aſſumed to pay to the plaintiff a hundred Guineas, aſ- Conſideration 

ſumed to pay to the plaintiff, Sc. Upon non aſſumpſit pleaded, of limb. 
E | verdict 
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verdict for the plaintiff. And now Mr. Gilbert moved in arreſt of 
judgment, that the conſideration of this promiſe was not good, 
ſince it did not appear, that Hur/ gave this note to the plaintiff 
upon any good conſideration, and conſequently the faid note would 
be void, and then the delivery of the faid note by the plaintiff to 
the defendant would be no prejudice to the plaintiff nor advantage 


to the defendant. But it was reſolved (per totam curiam) that this 


was a good conſideration ; for though no confideration was expreſ- 

ſed in Hurſt's note, yet the note being ſabſcribed by Hurſt, was 

Evidence. good evidence of a debt due from Hur/t to the plaintiff; and there- 
| fore the delivery of the evidence of his debt to the defendant at his 
requeſt was a good conſideration of the afſumpfit of the defendant, 

upon which this action was brought. And judgment was given for 

the plaintiff, Note, Holt chief juſtice ſaid, that he was of opinion 

upon the trial, that it was not neceſſary for the plaintiff to prove, 

upon what conſideration the note of Hurſt was given, the defen- 


dant having admitted it to have been given upon good conſideration 
by his promiſe. | | | 


Feltham ver/; Cudworth. 
Intr. Paſch. 12 Will. 3, B. R. Rot. 97. 


8. C. Far. 10. * | "HE plaintiff ſued a ſcire facias upon a judgment of 817 J. 


S. C. Comyns 13s. recovered by him as executor to Thomas Feltham in an 
112. 


; Salk. 59. action of debt brought by him againſt the defendant. The defendant 
7 Mod. 11. at the day of the return of the ſecond ſcire facias (which as well as the 
Plea of the firſt ſcire faqqus was returned nibil, Cc. mid ow exactus venit et 
K j. Aicit quod ipſe non poteſt dedicere quin pracdictus the plaintiff execu- 

| tionem de debito, &c. praediftis verſus eum ſuper terras et tenementa 
bona et catalla iffius the defendant /wvand:s habere debeat, Sed idem 
the defendant ulterius dicit quod the plaintiff executionem de debito, 
Sc. praedictis ſuper perſonam of the defendant habere non debet quia 
dicit quod per a certain act of parliament made 8 Will. 3. inter aha it 


was enacted quod liceret et licitum foret ad et pro duabus tertiis parti- 
bus vel pluribus in numero et valore omnium realium creditorum eorum 


executoribus adminiſtratoribus guardianis et fiduciariis et aliis per ſo- 


nis authorizatis per ecs aut aliquem eorum facere tale agreeamentum 


ſeu compoſitiones qualia putarent apta vel rationabilia cum aliquibus 


debitorum ſuorum qui exiſtentes inbabiles ad ſolvendum tota debita ſua 
ſeipſas fubſtraxerant vel abſcondiderant ab eorum uſualibus locis com- 
morantiae five fuerant vel devenerant priſonarii pro debiti ante deci- 
mum ſeptimum Novembris 1696, et quod quodlibet tale agreeamentum 
vel compofitio facta pro aqequali beneficio omnium creditorum in pro- 
porttone ad reſpectiva debita ſua et ſubſcripta et figillata per prae- 

| | dictas 
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diftas duas tertias purtes vel plures in valore abſque aliquo ſecrets 
 fraudulento fre collaterali agreeamento pro aliquo majori advantagio 
quam in eodem expreſſum foret obligaret et concluderet omnes alios cre- 
Aitores executores adminiſtratores guardianos et fiduciarios ſuos et 


g | omnes perſonas authorizatas vel clamantes ſub ipfs vel aliquo eorun 


tam plenarie et effective ad omnia intentiones et propoſita quaſi omnes 
et Liber eorum actualiter facerent ſubſcriberent et Hgillarent faceret 


fſubſcriberet et figillaret talia agreeamenta ſfve compoſittotes ; then 


he ſhews alſo the reſt of the act, which indemnifies executors, tru- 


| ? Nees, &c. for what they ſhould do in purſuance of the faid act; 


and the proviſo, that ſuch agreements ſhould not defeat judgments, 
Se. ſo as they ſhould not affect the perſons of ſuch creditors, &c. 

t per eundem actum inter alia plenius liquet et apparet : Then 
the defendant farther faith, that he at and before the ſeventeenth 
of November 1696 was indebted to the ſeveral perſons hereafter 
mentioned in the feveral real debts hereafter ſpecified, viz. (and 
then he particulariſes his creditors and his debts) in toto ſe attingen- 
tibus ad 356861. 4s. et 109. et non ultra, and that he ſeparalibus 
temporibus praedictis vel aliquo tempore inde non fuit indebitatus ali- 
cui alii perſonae five 7 quibuſcunque in aliqua denariorum 
ſumma quacunque, quodque ipſe adtunc non fruit indebitatus prae- 


 diflis perſonts ſuperius nominatis ſeu ecrum alicui in aliqua majori 


vel aka denariorum ſumma quam ut y mentionatum exi/lit, 
quodque ipſe idem the defendant praedictis ſeparalibus temporibus 
ibidem in bills fuit ad ſolvendum debita ſua praeditta et fic inhabilis 
exiftens ipſe idem the defendant ante praedictum decimum ſeptimum 
diem Novembris 1696 apud Weſtmonaſfterium praedictum in comitatu 


| praeditto ſeipſum Fraxit ef abſcondidit ab ufuali loco ejus commora- 


tionis, eodemque the defendant fic abſcondente ſubſtracto indebitato et 
inbabili ad ſolvendum debita praeditta exiſtente, duae tertiae partes 
in numero et valore omnium realium creditorum ipfius the defendant 
Ppraediclorum, wiz. (and then he iculariſes their names) ocravo 
die Januarii 9 Will. 3. apud Weſtmonaſterium praediftum in comi- 


tatu praedicto per quoddam ſcriptum per eos r ſubſeriptum et 


Agillatum gerens datum eiſdem die et anno quoddam agreeamentum et 
compofitionem cum eodem the defendant de praedictis debitis per eun- 
dem the defendant ut praefertur. debitis fecerunt in forma ſeguenti, 
viz. they ſeverally covenanted and agreed with the defendant, 
quod ipſi acceptarent reciperent et caperent of the defendant duos 


denarios pro qualibet libra quam ipſe the defendant debut ſeparali- 


bus creditoribus qui ſcriptum illud ſubſeripſerint in plena exonera- 
trone et ſatisfactione Prat debitorum et ſummarum monetae quas 
rpſe the defendant debuit ipfis ſeparalibus creditoribus, ita quod dude 
lertiae partes in numero et valore omnium realium creditorum prae- 


Jati the defendant, &c. figillarent et ſubſeriberent ſeriptum prae- 
dictum, et ita quod duo i ſokvend: pro qualibet hbra quam ipſe 
5 I 1 1 the 
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the defendant debuit ipſis praedictis creditoribus qui ſcriptum illud 
ſubſcripſerint in manus ſuas ſoluti efſent praedictis ſeparalibus credi- 
toribus vel eorum ſeparalibus executoribus adminiſtratoribus vel aſe 
ſignatis infra terminum ſive ſpatium quinque annorum proxi me poſt 

tale tempus quale duae tertia partes in numero et valore omnium 
realium creditorum praedicti the defendant, Sc. ſubſcriberent ſcrip- 
tum praediftum et proxime poſt tale tempus quale ipſe the detendant 
aſſet actualiter exoneratus de ſuo impriſonamento per unum judicium 
modo et forma prout in actu praedifto et in ſcripto praedifto men- 
tionatum eft, prout per ſcriptum illud plenius liquet et apparet : 
then he avers, that this compoſition was made for the equal be- 
nefit of all his creditors in proportion to their debts without any 
fraud, Gc. and that the plaintiff had notice thereof the day and 
place aforeſaid, and was requeſted to ſign it, but that he refuſed, 
Sc. et hoc paratus eft verificare, unde petit judicium ſi the plaintiff 
executionem ſuam praedictam verſus perſonam of the defendant Ha- 
bere debeat, Sc. The plaintiff demurred generally, and the de- 
fendant joined in demurrer. = 


And this caſe was argued ſeveral times at the bar by Mr, Dee, 
Mr. Broderick, and Mr. Robert Eyre, for the plaintiff ; and by 
Sir Bartholomew Shower, Mr. Cowper, Mr. Raymond, and Mr, 
| Meuntague, for the defendant. And the firſt exception that was 
taken by the plaintiff's council to this plea was, that the defendant 
has pleaded this compoſition to have been made per quoddam ſcrip- 
tum of the creditors ſubſcribed and ſealed by them, which is in 
judgment of law a deed, as when one declares upon a bond, one 
ſays that the defendant per ſcriptum obligatorium ſigillo ſuo figilla- 
tum, &c, and then the defendant ſhould have pleaded it with a 
Pot. 976. profert in curia; for all deeds make to the defendant himſelf, and 
| pleaded by him, ought to be pleaded with a profert in curia ; and 
therefore in this caſe for want of pleading this deed of compoſition 
with a profert in curia the plea is ill. | 


Whether the Againſt which it was argued by the council for the defendant, 

ee that admitting, that this compoſition ought to have been pleaded 

ria be form or With a profert in curia; yet that ſuch omiſſion was only matter 

ſubltance. of form, of which the plaintiff could not take advantage upon. a 

1 Sid. zo8. general demurrer. Cro, Eliz. 217. Vauny v. Aplen. But the court 
did not give any opinion upon that. But ſee 10 Co. 94. 6. Dr. 
Lyfield's caſe. Cro. Ja. 32. Dawbeney v. Banniſter 292. Purfr 
v. Grime 360. Rolls v. Boulting and Roberts, that the want of plead- 
ing a deed with a prgfert in curia, where it ought to be, is matter 
of ſubſtance, Then it was farther argued by the defendant's coun- 
cil, that this compoſition was not a deed, nor is it requiſite that it 
Mould be by deed ; for the act of parliament ſays, that they by 

: 0 


writing 
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writing ſigned and ſealed, &c. which does not deſcribe a deed, for 

delivery is eſſentially requiſite to the making of a deed: and then 

it not being a deed, there is no need to plead it with a profert in | 
curia, no more than an award. And as to the caſe cited of the 3 Lev. 205. 
declaration upon a bond, that there it is only faid, per ſcriptum 
obligatorium figillo figillatum, and yet that is looked upon as a 

deed, and always pleaded with a profert in curia; it was anſwer- 

ed, that it is partly by the courſe of the court, that ſuch declara- 

tion is held good to deſcribe a bond, without ſhewing the delivery, 

and partly by reaſon of the word obligatorium; but that an ap- 
pointment in an act of parliament, will, power, Sc. to do a 

thing by writing ſealed, ſhall never be conſtrued by law, to be an j,g-ument-of 
appointment to do it by deed, for want of an appointment that it compoſition 
ſhall be delivered, the delivery being of the eſſence of a deed. Wi ends 
And therefore they concluded the plea good notwithſtanding this ſuance of 8 
exception. And of this opinion was the whole court for the rea- % 3. has 


ſon laſt mentioned, and over-ruled the exception. — —4 


| | a prefert in 
2. A ſecond exception taken by the plaintiffs council was, that . 
the act, as it is pleaded, is that every compoſition made for the 
equal benefit of all the creditors in proportion to their reſpective 
debts, and ſubſcribed and ſigned by two third parts in number 
and value, ſhall bind, &c. then this compoſition pleaded in the 
defendant's plea does not appear to be made for the equal benefit 
of all the creditors; for it is pleaded to have been made by two 
thirds in number and value, and that they agreed to accept two 
pence for every pound due to themſelves ; fo that it was made for 
their benefit only, and not for the benefit of the other creditors; 


1 


and conſequently the compoſition is not ſuch as will oblige the 


other creditors by the act of parliament. 


To which it was anſwered by the defendant's council, that this 
compoſition was for the equal benefit of the two third parts, &c. 
and made by them, and then their act will oblige the reſt, and 
they alſo might have taken advantage of the compoſition, and 
might have demanded the two pence for every pound of their 
debts, as well as the ſubſcribers, and fo in effect and by the law it 
is a compoſition for the equal benefit of all the creditors. Beſides, 5 
that the defendant has averred expreſsly, that this was a compolition Compoſttion, 
for the equal benefit of all the creditors, which the plaintiff has not by whom 
denied, but has admitted by his demurrer. And Holt chief juſtice 200d? 


ſeemed to be ſtrongly of opinion, that this compoſition was for the 


equal benefit of all the creditors; but to that he did not give a 
poſitive opinion, | x 


* 3. A 
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3: A third exception taken by the plaintiff 's council was, that 


this act extended only to perſons who were impriſoned, or ab- 
ſconded for debt before the ſeventeenth of November, Fc. but 
the defendant has not ſhewn that he abſconded for debt ; for he 
has ſaid only, after ſhewing of his debts, that he was unable to 


pay his debts, er fic inbabiles exiſtens he abſconded, Ec. et ic 


Averment 
pur ſuant to 
the words of 
che ſtatute, 
good. 


abſcondente indebitato et inbabili ad ſolvendam debita ſua praedifta 
exiſtente, two thirds, Sc. Now it may be, that though he was 
unable to pay his debts, yet he did not abſcond for the ſaid rea- 


ſon, but for the commiſſion of ſome crime, as treaſon, &c. and 
then he will not be within the intent or benefit of the ſaid act. 
And Mr. Robert Eyre cited a. caſe ſome years ago, where ſuch a 
plea was adjudged ill for this exception. And of that opinion the 
court ſeemed ſtrongly to be ; but afterwards upon reading of the 
act, and urging, that this plea was pleaded in the very words of 
the act, and that the defendant had no need but to purſue the 
words of the act of parliament, the court ſeemed to change their 
opinion; but they did not determine this point. 


4. The fourth exception taken by the plaintiff's council, and 
upon which they principally relied, was that this compoſition 
pleaded by the defendant was not any compoſition at all within 
the meaning of the act, becauſe it does not appear, that the defen- 
dant would be at any time obliged to perform it, viz. by pay- 
ment of the two pence in the pound, &c. foraſmuch as the com- 


poſition is, that the two pence ſhould be paid within five years 


after two thirds part of the creditors had ſubſcribed, and the de- 
fendant was diſcharged out of priſon according to the form pre- 


| ſcribed by the act; and it does not appear in all the plea, that the 


defendant was in priſon: and perhaps the defendant was not in 
priſon, and then he cannot be diſcharged out of it, and conſe- 


quently the two pence will never be payable. Beſides which, they 
urged, that the payment of the two pence was a condition pre- 
ceedent to the compoſition, ſo that betore the performance of it 


the compoſition was not to ariſe ; then it not appearing, that this 
condition preccedent was poſſible to be performed, the compoſition 
can never take effect. | | . 


To which it was anſwered by the defendant's council. 1. That 
the words of the act were general, of any compoſition, and there- 
fore that two thirds of the creditors in number and value had au- 
thority, to make any agreement or compoſition whatſoever; be it 
conditional, or with limitation, or be it to take effect immediately 
or forty years hence. And Sir Bartholomew Shower urged, that if 


they releaſed their whole debts, &c, that would bind the other 


third 
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third of the creditors. That in this caſe this was a compoſition, 
and ſubſcribed and ſigned by two thirds of the creditors, Sc. and 
therefore that it would bind the plaintiff; and he will have his 
remedy for the money due to him, when it becomes due: or if it 
never becomes due, it will be ſame thing; becauſe he will be 
in as good a condition as the other ſubſcribing creditors, to whom 
the act has given power to bind all the creditors, 2. They urged, 
that this ita quod could not be a condition preceedent, but if it 
were a condition, it would be ſubſequent; and then if it were im- 
poſſible to be performed, the compoſition would be abſolute. But 
if it was poſſible to be performed, and was not performed, that 
ought to be ſhewn on the part of the plaintiff. And for this pur- 
pole 7 Co. 9. Ughtred's caſe. Cro. Eliz. 219, 1 Leon, 229. Jen- 
nings v. Gower. Winch 103. Cooper v. Edgar. V. Tones 389. 


ELL RES LC a EL oO 


v. Hammond. 3. They urged, that if this ita quod were adjudged 


neceſſary to be ſhewn in this caſe, becauſe the defendant has five 
years to perform it. after his diſcharge out of priſon ; a multo for- 
tiori he has five years from the making of the compoſition : but 
here it appears, that five years are not yet elapſed fince the compo- 
ſition made; for the compoſition was made the eighth of January 
1697, and therefore at this time there is no need to ſhew it per- 
formed, fince by the agreement, which appears to the court, he 
has a longer time to perform it. 4. They urged, that this bar 
was good to a common intent; and therefore if the defendant was 
not in priſon, that ought to be ſhewn on the part of the plaintiff. 
And for that Cro. Car. 6, 195. 2 Bulſir. 205. Savill. 111. 
1 Saund. 298. were cited: that the true notion of a common in- 
tendment is as much as to ſay, that ſomething in ſtrictneſs is 
omitted, which the court will ſupply by their intendment ; which 
if the court will do here (admitting that the defendant ought to 
have ſhewn that he was in priſon) the plea will be good, and the 
compoſition performable. Sed non allocatur. For (per totam cu- 


poſition, An agreement and compoſition within the a& muſt be 


to, and from which he cannot vary. Therefore until the money 
be paid in this caſe, this here will not be a compoſition; for if 
the money be not paid within the five years, the defendant will 
be at large from his agreement, and not obliged to pay the 2 d. at 

2 | all. 


1 Roll. Abr. 415. pl. 12. Spring v. Caeſar. 3 Lev. 132. Edwards 


intended a final agreement, ſuch as the defendant ſhall be bound 


705 


to make a condition preceedent, yet the performance of it is not - 


riam) this is no compoſition within the act; becauſe it may happen, A compoſi» 

that the defendant ſhall never be obliged to perform it. For the tion, which it 
agreement is to pay 2d. in the pound, ita quod it be paid within apt of 

| hve years next after, &c. which makes this circumſtance of time, never be bound 

when the money ſhall be paid, a condition preceedent to the com- ii * 


poſition; ſo that if that be never performed, there will be no com- 
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all. And Holt chief juſtice (who pronounced the opinion of the 
Lia quod, when court) ſaid, that although 77a quod is held in Littleton, to make a 
her ©. condition ſubſequent ; yet that 1s in caſe of eſtates executed, but it 
tequent. is otherwiſe in caſe of things executory. As if A. ſhall covenant, 
| to convey his lands to B. ita quod 10 l. be paid to A. before 
- Michaelmas; the payment of the money is a condition precedent 
to the conveyance of the lands; and he is not obliged to perform 
his agreement, unleſs the 10 J. be paid at the time appointed. In 
this caſe the act intended, that it ſhould be a complete agreement, 
and that it ſhould not depend upon any contingency ; but in this 
caſe the compoſition is ſtill worſe, for this here is a condition pre- 
cedent impoſſible ; for it does not appear, that the defendant was 
in priſon, &c. and the court cannot intend it, for there is nothing 
in the plea, that can lead us to ſuch intendment. Now if a con- 
dition precedent be impoſſible ; the eſtate, intereſt, or agreement, 
cannot riſe : but a condition ſubſequent is of another confideration ; 
for if the agreement had been, that the 2 d. ſhould be paid within 
the five years; that had been only in nature of a defeaſance of the 
agreement, and well enough. But it is otherwiſe now, this being 
a condition precedent impoſſible. And for this reaſon judgment 

was given for the plaintiff. | 
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Wright ver. Crump. 


; Attachment a. a Motion was made for an attachment againſt Rolfe an attor- 
, gainlt a man . . . <P 
for fithg as ney, ſteward of a court in Norfolk, for having miſdemeaned 


judge in bis himſelf in a trial before him between theſe parties. And Holt 
_—— chief juſtice upon this motion cited a caſe, to have been adjudged 
2 Salk. 607, in B. R. when Hyde was chief juſtice, which was thus. The 
tal 396. mayor of Hereford claimed a title to a houſe in Hereford, and in 
Farrele 1. order to recover it he made a leaſe of it to J. S. to the end that 
he ſhould ſue an ejectment, which J. S. did accordingly in the 
mayor's court in Hereford, and ſo the mayor in effect was judge 
in his own cauſe, and he gave judgment for his leſſee, and execu- 
tion was ſued there by him; and upon complaint of this matter in 
B. R. the court here granted an attachment, and committed the 
mayor for, theſe proceedings. f 


5 3 es 325-3 323 


Odes ver/. Dr. Woodward. 


8. C. 1 Salk. M* ſerjeant Hooper moved that the examination of the regu- 
oy 1. l larity of a judgment entred up againſt the defendant, late 
x Vent, 310.” Prolocutor of the convocation, might be referred to Mr. Clarke; 


: Ved. py becauſe he ſaid, that the defendant gave the plaintiff a warrant of 


2 Barnes 212, | attorney, 
213. Judgment entred againſt a man after his death as of the term preceeding, good. oe EM 


— 
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| attorney, to enter a judgment againſt him for laſt Hilary 

term; that the plaintiff did not proceed upon it in the term ; that 

after the end of the term Dr. Woodward died; and that after his 

death the plaintiff entred this judgment againſt him, which was 

| erroneous. But Holt chief juſtice ſaid, that the entry will be as 
of the laſt term, and ſo before the defendant's death, and conſe- 

quently not erroneous; and that ſuch entry was not irregular, but 

| agreeable to the conſtant practice of the court. But upon the 

| ſerjeant's importunity they granted a reference, &c. but refuſed to 

| ſtay the proceedings. And they told the ſerjeant, that if that was 
all the irregularity, he would get nothing by his reference. Pope. 
849. | £ 


Lumley verſ. Quaree. a 


HE plaintiff brought an action of trover againſt the defen- 5. C. 1 Selk. 
T dant in the Poultry counter in London for goods of a great 101. 

W vale. The defendant removed thc cauſe by habeas corpus into the fre 

W King's Bench, and he moved there, to be diſcharged upon com- 9. 
mon bail; becauſe he ſeiſed theſe goods as of the admiralty Where ſpecial 
in Penfivania, they being condemned there by ſentence ; and the dall is requi- 

ſaid ſentence affirmed here upon w—_ . 4 Sir Charles Hedges. ae yg 
The plaintiff made affidavit of the value of to be 1000 J. bear corpus. 


W And ber Hott chief juſtice the praftice is, that if the plaintiff does Now {ex th 
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not ſhew his cauſe of action upon ſummons, the t ſhall —_— ad 


1 RE be diſcharged upon common bail, notwithſtanding that the cauſe and 5 Geo. 2. 
is removed from an inferior court. Now here the defendant, ha- © 77 
d ving acted as judge, is not liable to an action. But bail was or- 

e dered to be put in for 500 /. becauſe if the defendant acted as a 

n judge, he will be out of danger of any action; but if he did not 

it ac as a judge, then it is very reaſonable: that ſpecial bail ſhould 

c de put in. | 

© | 


* ee 
i 


Regina .ver/. Taylor. 


N indictment was found at the ſeſſions of the peace of the cor- Indiftment 
I portion of Wells in Somerſet/hire againſt» the defendant, for 97% 5 Att. 
having uſed a trade, not having ſerved: as an apprentice for ſeven ae the ſefionn 
= years. And being moved into the King's Bench by certiorari, it in a corpora- 
vas quaſhed, becauſe the juſtices at ſuch ſeſſions have not juriſdic- *** 
don to take ſuch indictments, for the ſtatute doth; not give them ju- 

1 wag and juſtices of peace have no furiſi@ion bat by ſome 


neral and ſoli 
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Regina ver. Ford & al. 


8. C. Caſes 


1 ORD and the other defendants were convict of deer-ſtealing 
K. 453. 


by juſtices of peace according to the late act of parliament. 


Levari facias And the convictions, being removed into the King's Bench by cer- 


for penalties 


es fiorari, were there confirmed. And after the confirmation, and 
upon convicti- 


ons of deer. before execution awarded, the perſon, who was as well the in- 


fucking: Rt former as the owner of the deer, died ; and his wife, being his ad- 
e tne . 


© Gave 3; miniſtratrix, ſuggeſted his death upon the roll, and that ſhe was 
cap. 15. & adminiſtratrix, and upon that ſued a /evari facias upon the ſaid 

cap. 28. Convictions confirmed as aforeſaid, to levy the penalties ; which 
N * were levied accordingly by the ſheriff, and diſtributed as the ſtatute 
9 Geo. 1. directs. And now Mr. King moved, that this execution ſhould be 


C. 22. ſet aſide as irregularly obtained. 1. Becauſe a levari facias does not 


lie. 2. Becauſe the execution ought not to have been ſued by the 


| adminiſtratrix without a ſcire facias, Cc. But as to the firſt objec- 
Scire facias 


tion, the whole court held, that a levari facias well lay. But 
neceſſary, 


where a party they held, that this execution was irregular ; becauſe in no caſe 


to the juug : where the parties to the judgment are changed ought execution to 


5 be ſued by any other without a ſcire facias, Whereupon reſtitu- 
can ſue execu- tion Was granted of the money levied, 1 
tion. | : 


Attorney ge- Memorandum, That the fir day of June 1702. Edward Northey 


preg efquire, attorney general to the late King, and Simon Harcourt of the 


the lord keeper of the great ſeal, and. afterwards were knighted by 
the Queen. Sir John Hawles, late ſthicitor general to the deceaſed 
King, received notice of his removal ſome days before, | 


Judges for lie Memorandum, That Thurſday the fourth of June 1702. Sir 
determined by John Turton &night, juſtice of the King's Bench, and Sir Henry 


a g 5 Hatſell 4night, baron of the Exchequer, received letters from the 


Seer Ric. 3 4. ord keeper of the great ſeal, that it was the Queen's pleaſure, to 


2775 el. ſuperſede their commiſſions, and to acquaint them, that they would 
Dier 165 a. Veceive their ſuperiedeas within two or three days after; and 


2 Co. 30 = therefore be referred it to their diſcretion, whether they would 
And upon receipt 
| 4 And afterwards 
£2 as on Tk bebe, Jane thy rene bea 


Moor pl. 311. . | : 
” 8 4 come to Weſtminſter-hall for ſo ſhort a time. 


2 Inſt. 175. Of the ſaid letters they did not come to the hall, 


Vie. wins And fo they determined a queſtion againſt their intereſt, viz. that 
LIE 8 | @ patent 
4 Edw. 444. | : 


Inner Temple eſquire, received commiſſions to be attorney general. 
and ſolicitor general to the Queen, and were ſworn the ſame day before 
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a patent to be judge quamdiu ſe bene geſſerint, &c. determined by 
22 of the King, of which many doubted. 


Memorandum, That in this Trinity term the Queen gave di- . 
rections for renewal of the judges patents, and for ſupply of the 
vacancies, and accordingly they all received new patents, except- 
ing Holt chief juſtice de B. R. who bad received bis writ as 


and took the oaths of ſerjeants; and afterwards they were coifed 
in the treaſury of the Common Pleas; and being robbed in their party- 
coloured robes, were brought to the bar of the Common Pleas, and 
counted; and gave rings, of which the inſcription was, Regina et 
lege gaudet Britannia; and afterwards they made a treat in Lin- 
colns-inn-hall, where there the greatef part of the judges, &c. 
were preſent, and ſome of the nobility. Note, That at firſt was in- 
graved Deo et regina in the motto of the rings; which not being ap- 


| proved of by the lord keeper of the great ſeal, be gave direction, that 


it ſhould be altered, which was done accordingly. The next day, 
being the feaſt of St. John Baptiſt, the judges were ſworn in t 


morning (except Mr. Haron Price, who was not ſivorn till night, 


to the end to have preſerved the ſeniority for Mr. ſerjeant Smith 


of the great ſeal, viz. Sir John Powell ( formerly a juſtice of the 
Common Pleas) Sir Littleton Powys and Sir Henry Gould 
Juſtices of the Queen's Bench; Sir Thomas Trevor chief juſtice, 
Sir Edward Nevill, Sir John Blencowe, and Robert Tracy 
eſquire (formerly a baron of the Exchequer ) juſtices of the Common 
Pleas; and Sir Edward Ward, Sir Thomas Bury, Robert Price 
eſquire, barons of the Exchequer. Serjeant Smith was not ſivorn 
then, not being returned from Ireland, but be was ſworn before the 


circuit. 


Memorandum, That the ſame rwenty-fourth of June Sir Thomas 
Powys knight, ſerjeant at Law, and Mr. ſerjeant Birch, were 


2 | Sworn ſenior Queen's ſerjeants, by which they have precedence of the 


attorney and ſolicitor general. And at the ſame time Mr. Recorder 
Lovell, Sir John Darnall night, Sir Joſeph Jekyll knight, and 


ent Hooper, were ſworn Queen's ſerjeants, baving received 


their patents before, 


5 | | Memo- 


aforeſaid. And Mr. Price and Mr. ſerjeant Smith were made Judges made. 
' judges inflead of Sir John Turton and Sir Henry Hatſell lately 
removed. And Mr. Robert Price not being a ſerjeant, Sir Tho- Sir Themas 


mas Powys and he received writs to be ſerjeants. And accord- s ing "rv _ 


_ ingly Tueſday the taventy-third of June they appeared in chancery, made ſerjeants. | 


then about his return from Ireland) at the bouſe of the lord keeper 
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Memorandum, That the ſame. twenty-fourth of June Sir William 
Whichcote &n:ight, John Conyers eſquire, and William Cowper 
eſquire, were ſworn Queens counſel, having received their patents 


were | 7 


Note, That by. theſe alterations ſerjeant Bond, ſerjeant Wogan, 
ſerjeant Philips, ſerjeant Hutchins, and ſerjeant Whitacre, ſerjeants 
to the deceaſed King, were left out from being Queen's ſerjeants ; and 
Sir Nathaniel Powell, | Aglionby eſguire, and William 
Clerk eſquire, were left out from being Queen's counſel, they having 
all been counſel to the deceaſed King. | 


„ a * 1 


Serjeant Hook was removed from being a Welch judge, and Mr. 
Peaſly ſucceeded him as chief; and Marmaduke Gwynne eſquire ſuc- 
. ceeded Mr. Peaſly. And Charles Cox 3 ſucceeded Mr. Baron 
Price in his place of Welch judge. The other Welch judges bad 
| their commiſſions renewed, except Francis Floyd eſquire, who was 
' afterwards removed, and ſucceeded by Thomas Webb eſquire. 


Note, That Sir Joſeph Jekyll, chief juftice of Cheſter, infifted, 
that bis ofice was not determined, being uſually granted for life, and 
therefore be continued the exerciſe of it without a new patent. : 


Trin. 
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Poitvin verſ. Tregeagle. 
HE plaintiff ſued a latitat againſt the defendant return - Amendment 
able in Hilary term 13 Will. 3. and in the ſame term he of a declurati- 
declared upon it againſt the defendant, and alſo in the ſame dy di b e- 
term he delivered a declaration by the by in aſſump/it up- not be granted 
on ſeveral promiſes ; to which laſt declaration the defendant pleaded in the name af 
non aſſumpfit. And ifſue being joined, notice was given for trial. 1 
After which the plaintiff ſeeing, that his Chrs/fian name was miſta-. plain, for if 
ken, viz. John, where it ſhould be Peter; Weaneſt the tenth 1 
of June, all being in paper, Mr. Raymond moved for leave to taken, it is no 
amend the declaration, which was granted upon payment of coſts, declaration at 
But afterwards when the attorney came before Mr. Clerk, to have 22 
the coſts taxed, he refuſed to do it, becauſe in this caſe the plaintiff declare by the 
could not have leave to amend, this being only a declaration by # in thename 
the by. Upon which Mr. Raymond moved the court for their di- i! reno 


Puer's 
rection to the maſter to tax the coſts Monday the fifteenth of June, fait, fo be ha 


And he urged, that ſuch amendment might well be granted, tho' vo right to 
it was a — by the by; for ſince dhe delivery er his decla- jeg - 
ration was regular in this manner, it would be a declaration to all | 
par and therefore would partake of all advantages that other 
declarations enjoyed; that it was in effect founded upon the latitat 

in the other action, and therefore in this matter of the name of the 

plaintiff might well be amended by it; that it would be no preju- 

dice to the defendant, becauſe if he nonſuited Jobn Poitvin, yet he 

could not levy the coſts upon Peter Poituin. But nevertheleſs 

Powys and Gould juſtices, being only in court, held that ſuch 
amendment could not be granted, becauſe there is no writ by which 


the declaration can be amended ; and therefore they refuſed to give 
any direQion in it. ö | : 


"IT - Green 
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et. 


Green ver. Rivet. 


8. C. 2 Salk. Intr. Mich. 13 Will 3. B. R. Rot. 316. 
421. | | 
— I Naebitatus aſſumpfit for goods ſold. The defendant pleaded the 
e of Mig. © ſtatute of limitations. The plaintiff replied, that he at Ve. 
dleſex cannot ninſter in comitatu Middleſex die tunae proxtme poſt tres ſeptimanas 
be rerurnable Paſcbhae proſecutus fuit a bill of Mzaddleſex for the ſame cauſe of 
tat es £27 action returnable i B. R. apud Weſimonaſterium praedifio die lunae 
Vide 1 Mod. proxime poſt tres ſeptimanas Paſcbae, &c. which was within the 
31, 89, 205. fix years, The defendant rejoined matter impertinent and idle, 
5 3 upon which the plaintiff demurred. And exception was taken the 
x Vent. 90. laſt term by Mr. Cheſtyre for the defendant, that the replication 
7 , 0 was ill, inaſmuch as the bill of Midaleſex did not appear to be 
1 Saund. 36, good, For, 1. it is pleaded to be ſued Monday proxime poſt tres 
37-12%, 127* Paſchae, returnable apud Weſtmonaſterium praedict. die lunae, &c. 
* gt 0 Now in point of were; en muſt. be referred to Weſimona- 
2 Show. 79, fterium, and then the Monday proxime poſt, &c. the day of the re- 
es; 225, turn muſt be regarded as the Monday proxime poſt tres Paſchae next 
, 7 after the writ ſued, which will be twelve months after ; and ſo the 
See after. bill of Middleſex, being a proceſs to arreſt the body of the defen- 
dant, and having ſo long a return, is perfectly void. And for that 
he cited Tr. 15 Edw. 3. 5. 18 Edw. 4. 4, 12, 13. Daliſon 104. 
Dier 175. Cro. Eliz. 467. Dier 118, 2. If prardict. hall be 
taken to refer to die lunar, and ſo the ſuing out and the return the 
ſame day, it will be a bad bill of Middleſex ; becaufe ſuch bills of 
Middleſex are not warranted by the courſe of the court, but they 
ought to be returnable immediate, or de die in diem. So that both 
ways the bill is void, and will not prevent the operation of the 
ſtatute of limitations. Againſt which it was urged by Mr. ſerjeant 
Hall for the plaintiff, that the Pn may well be referred to 
die lunae, and then it will be well enough, becauſe the proſecution 
and the return may be the ſame day. As in Wales, they are not 
confined to fifteen days between the teſte and return, but proceſs 
may be returnable the next day. Cro, Car. 179. Griffith ver ſ. Jen- 
Lins, 1 Saund. 74. That bills of Middleſex are founded upon the 
courſe and cuſtom of this court, and therefore not confined ſo 
ſtritly to the rules that govern other writs ; as bills of Mzddleſex 
have not any 7e. 2 Sid. 129. And therefore he concluded, 
that this bill of Midaleſeæ ſhould be taken to be returnable the ſame 
day, and well enough. But the whole court held it ill, and there- 
fore gave judgment for the defendant, 2, &c. before the end of 
Eafter term. And afterwards Mr. Raymond attempted to ſhew 
cauſe, Cc. abſente Holt chief juſtice, and obtained an enlargement 


of 


—_— 


Trin. Term 1 Annae reginae. 553 


of the rule until the firſt day of this term. At which day he urged, 
that the praedif. ſhould be referred to the die lunae, and not Vet- 
mmaſterium, becauſe one never makes uſe of the word praedict. 
when one mentions Meſtminſter upon the record; and therefore in 
the entry of the continuances one does not ſay apud Weſtmonaſterium 
praedictum, but Weſtmonaſterium generally; alſo that it is no ob- 
jection, to ſay that it cannot be referred to the die, Sc. becauſe it 
oes before it; for it is more elegant Latin, to inſert the adjective 
before the ſubſtantive, than after it. Beſides, that it would be hard, 
when it was in the power of the court, to make a conſtruction that 
would preſerve a debt, to make ſuch conſtruction as would de- 
ſtroy it. And for theſe reaſons the court ſeemed to incline to refer 
praedict. to die. Then he-urged, that a bill of Middleſex might 
be returnable the ſame day that it was ſued out, as proceſs in many 
courts are. Habeas corpus in this court returnable immediate, &c. 
But Holt chief juſtice ſaid, the proceſs was returnable. de die in 
diem in this court; that a bill of Mzddleſex could not be returnable 
the ſame day that it was ſued; that in this caſe the fault was, in 
not having pleaded this bill to have been proſecuted as before, &c. 
And therefore he was clear, that the defendant ought to have judg- 
ment. To which the other judges agreed, and they difallowed the 
cauſe, Gc. * | | ö 


Lapiere ver/. ducem St. Albans. 
In the Exchequer, Friday June 19. f 


3 plaintiff brought an action of debt againſt the defendant In jodgment 

upon a ſingle Engliſþ bill, viz. I do promiſe to pay to Francis bn den gd 

Lapiere or order the ſum of 40 J. the firſt of October next, witneſs MN oh 4 Z 

my hand and ſeal; which bill was ſigned, ſealed and delivered by reſt ſhall be 

the defendant, dated the fifteenth of March 1693. The defendant Bren in da- 

permitted judgment to paſs againſt him by default. And the maſter 2 Salle 623. 

of the office at the plaintiff's requeſt declared, that he would give 5 

intereſt for this money in the damages. Upon which the defendant 

by Mr. Dou made application to the court to have their rule, to 

hinder the maſter of the office from doing ſo. And he urged, that 

intereſt ought not to be given at all; becauſe the bill being ſingle, 

the debt was certain, and where the debt is certain, the party ought 

not to have intereſt; for that would be in ſome manner a oſt his 

own agreement, which was to content himſelf with the fa con- 

tained in the bill. Beſides, that in debt for rent they never give 

intereſt, no more here, &c. But againſt this it was urged by 

Mr. Raymond, that it was the conſtant praQtiſe in all the courts of 

Wejtminfter ball, upon \ judgments in debt upon default or —_ 
| 55 | | on, 
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ion, to tax the damages n detentionis debiti. Then the non- 
payment of intereſt, when the debt carries intereſt (as all Engliſb 
bills do) is a damage to the plaintiff. But as to the caſe of rent, 
it does not carry intereſt, and therefore in ſuch caſe no intereſt ſhall 
be given. And he cited 2 Saund. 106. Holdip v. Ofway, as a 
much ſtronger caſe, where in debt upon a bill obligatory brought 
againſt an executor upon a bill of the teſtator judgment was given 
by default in the Common Pleas, and the intereſt of that bill was 
taxed in the damages; and yet in ſuch caſe the judgment is, that 
the damages ſhall be levied de bonis teftataris, fi, Gc. ff non, tunc 
de bonis propriis of the executor ; and upon error brought in B. R. 
as to that matter, the faid judgment was held good, but reverſed 
for other error, And in this preſent caſe the whole court of Ex- 


chequer were clear of opinion, that the intereſt ought to be taxed 


by the maſter of the office in the damages, 


ehr. Net, that Mich, 6 Jill. & Mar. E. R. 1694, between Rolhfon 
V. , 


Skin 261. and May, debt was brought upon a ſingle bill dated ſeven and twenty 


not againſt years before, againſt the defendant as executor to his father, and 
executor. judgment Was given againſt him by default; and Mr. Afhton then 


ſecondary taxed damages and coſts. And Sir Bartbolomew Shower 


moved the court, that the intereſt ſhould be included in the da- 
mages, upon the authority of the ſaid caſe of Holdip v. Orway, 
2 Saund, 106. But it was denied per curiam ; becauſe by ſuch 
means, if the defendant had not of, he would be compelled to 
pay this intereſt, being included in the damages (the entry being, 


as to the damages, / non, tunc de bonis propriis) out of his own 


eſtate, which would be very unreaſonable. 


Burton ver. Souter. 


Aſumpfit upon ASfumpſit upon ſeveral promiſes, One count was upon the eu- 
able to a man fſtom of merchants, and declared upon a note ſubſcribed by 
or order. the defendant, payable to the plaintiff or order, &c, The defen- 
dant pleaded a tender, and brought the money into court. The 

| plaintiff took the money out of court; and then to have damages, 
Cro. Jac. 126. traverſed the tender. And iſſue being joined upon. it, a verdict was 
pl 1 94. bound for the plaintiff, and a penny damage given. Upon which 
i Salk. 129. Mr. Broderick moved in arreſt of judgment, 1. That ſuch note is 
not within the cuſtom of merchants, but they ought. to declare 


upon a mutuatus, and give the note in evidence; as it was ſettled 


lift term between Clerk and Martin, [See the ſaid caſe before, 757.] 
Accepting of And of that opinion was the whole court. 2. That the plaintiff 
money out of could not proceed for damages, after he had accepted the money 
proceeding for brought into court. And of the {aid opinion was Holt chief juſtice 


ſtrongly 
3 : 
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ſtrongly, as he had been before in the caſe of Horne v. Lewin. 
[See the ſaid caſe before, 639.] But becauſe the pytea was not in 
court, it was only ſtaid until, Sc. And afterwards it was ſtaid 
abſolutely; Mr. King council for the plaintiff declaring, that he 
could not maintain it. 5 | ; 


Shirley ver,. Wright. 


"HE plaintiff brought an action of debt againſt the defendant 5. C. 1 $alk. 
for the eſcape of J. S. being in his cuſtody as ſheriff of the 273. 

county of Chefter, by virtue of a capias ad ſatisfaciendum iſſuing pa. 2 

out of the court of upon a judgment recovered there ; Danv. Abr. 
by the plaintiff againſt the ſaid J. S. And _ not guilty pleaded, 124 6. 

a verdiet was given for the plaintiff at Guildhall in London the laſt 2 , 

term. Upon which the laſt day of the laſt term Mr. Ward moved /atipfaciendun 

in arreſt of judgment, that it appeared upon the declaration, that returnable - 

the capias ad ſatigfaciendum bore teſte in Michaelmas term, and was han wang ; 

- returnable termino Paſchae next following: ſo that all Hilary term is not void. 

intervened, and was left out; and that for this reaſon the ſaid ca- bears 19. 239. 

pias ad ſatisfaciendum was altogether void; and then of conſequence '' 50 

it was no eſcape in the defendant, though he permitted J. S. to go 

at large. And to prove, that if there is an intervening'term be- 

tween the tete and return of a capras, the writ is void, he cited 

Fitz. continuance 3. becauſe the defendant ought not to ſtay ſo See before, 

long in priſon. Hil. 21 Hen. 7. 16. pl. 27. Dier 175. Cre. Elis. —_ R 

466. Nector and Sharpe v. Gennet in point; where it is held, that _ Johnſon 
a man taken upon a capias utlagatam returnable five years after the v. Norton. 

telle was not lawfully a priſoner; and that it was no eſcape in the 

keeper of Newgate, though he permitted him to go at large. Upon 

which the court made a rule, that the judgment ſhould be ſtayed, 

until, Sc. And now this term Mr. Common fſerjeant Dee, Mr. 

Broderick and Mr. Cheſtyre, moved for judgment for the plaintiff. 

And they ſaid, that all the books cited” of the other fide, which 

affirm, that a.capras, that has a term intervening between the tele 

and return, is void, except Cyo. Eliz. 466. muſt be underſtood of 

a captas in meſne eſs, and not of a capias ad ſatisfaciendum, 

which is . — reaſon debe aid j vu. that 

the defendant ought not to be detained ſo long in priſon, without 

having an opportunity to make his defenſe. But the ſaid reaſon does 

not hold in caſes of writs of execution; for there the defendant 


©, ought to be kept in cuſtody, until he pay the whole money reco- 


vered againſt him, and then upon payment thereof he ſhall be diſ- 
charged, and not before. Then if the ſaid reaſon fails in caſes of 
capias ad ſatigfaciendum; the law will fall alſo. "Wherefore they 
concluded, chat a capiað a ſatisfactentium with ſuch a return was 


not 


1 i 
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not void, but was only voidable at moſt. And then if it were only 
_ erroneous and voidable, the ſheriff ſhall not take advantage of it; 


but it will be an eſcape in him, if he permits a man taken in exe- 


cution upon ſuch a writ to go at large. And to prove that, Crs, 


Eliz. 188, Buſhe's caſe, 2 Bulſir. 256. Keiſar v. Tyrrell, were 


Cited, where it was held, that if the · defendant is arreſted upon a 


facias, after the year, and the ſheriff 
action lies againſt the ſheriff, notwithſtanding that the capias ad 
 ſatisfaciendum iſſued erroneouſly. So in Moor 274. Cro. Eliz. 164. 


capias ad ſatisfaciendum, iſſuing upon a judgment without a ſcire 
rmits him to eſcape, an 


Ognel v. Paſton, it was held, that if it ſhould be admitted, that 
a capias ad ſatisfactendum would not lie upon a judgment upon 
a ſcire facias upon a recogniſance acknowledged in Chancery; yet 


if the court awarded a capras ad ſatisfaciendum, and the ſheriff ar- 


reſted the defendant upon it, and permitted him to go at large, an 
action would lie againſt him for the ef And ſeveral other 


. caſes were cited, to prove, that the ſheriff ſhall not take advantage 


of error in proceſs. 2 Saund. 100. Cro. Elix. 271. Richbell v. God- 
dard, Poph. 205. a ſtrong caſe, where a capias was returnable at 
the day of All Souls, which is not a dies juridicus, and the ſheriff 
was forced to have the body in court. 21 Edw. 4. 23. Dier 67. 


and 21 Edw. 3. 31. Fitzh. jour, 9. were cited, that the juſtices at 


their diſcretion may give day. From whence it was concluded, that 
this writ was not void, and conſequently that the defendant was 
guilty of an eſcape; and therefore that the plaintiff ought to have 
his judgment. . | | 


Mr. Mountague and Mr. Ward for the defendant argued to the 
ſame purpoſe as was done laſt term. And they relied principally 
upon the caſe in Cro. Elix. 466. as a caſe in point, there being no 
difference as to this purpoſe between a capias ad ſatisfaciendum and 
a capias utlagatum. And Holt chief juſtice held, that the caſe of 
Nettor and Sharpe v. Gennet was a caſe in point; but he ſaid, he 
was not ſatisfied with the reaſon of the ſaid caſe; for there is an 
apparent difference between writs of meſue proceſs, and writs of 
execution; for in caſe of writs of a meſne proceſs if a term be omit- 
ted between the tee and return, the cauſe is altogether out of court. 
But that is to be underſtood in perſonal actions; for in real actions 
the law is otherwiſe, for in them there muſt be nine returns be- 
tween the tele and return. But in caſe of a writ of execution the 
cauſe is come to its end. In caſes of meſne proceſs it would be 
hard to ſuffer ſo long a return, becauſe the body muſt lie in priſon, 
without having an opportunity to make a idefenſe, when perhaps 
he is able to make a good defenſe. But the defendant ought to lic 
in execution, and the ſheriff ought to have his body always ready, 
to bring to the court, when he ſhall be commanded by habeas 


4 cor pus, 
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— Sc. And therefore all the judges, viz, Halt chief juſtice, 


Powys and Gould juſtices held, that this writ could never be void. 


L | And therefore they gave judgment for the plaintiff, 1 &c. 


Regina ver. Rogers. 


PON a certiorari directed to the mayor and aldermen of. C. 2 Silk. 
London, to remove, &c, they return, he there is a cuſtom 525 _ 
in London, that if any citizen of London makes an aſſault upon, or 7 Mod. 
ſpeaks words defamatory of, an alderman of London being in the Cola. - 
execution of his office, that the common ſerjeant of the city of dh Common 
London ſhould exhibit an information againſt ſuch perſon in his ſerjeant to ex- 
name in the court of the mayor and aldermen, and that proceedings Mbit an infor- 
might be againſt him there, in order to impoſe a fine upon him; a man _ 
that at a wardmote held before Sir Robert Tefferyrvonne of the al- ing an alder. 
dermen of the city, the defendant Rogers made an aſfault upon Sir kee 2 
Robert TFefferyes, and ſpoke of him theſe defamatory words (the the mayor 
wardmote being held in a church) © If I am churchwarden next and 1 
year, you ſhall aſæ my leave to keep your wardmote here: upon 35. 1 
which Sir Robert Jefferyes called him rogue and raſcal; to which 5 Mod. 75. 
Rogers replied, *© I have as much to do here as you; you think . "ys 
* ſure you are among your Bridewell birds, you are not among | 
« your Bridewell birds, you are miſtaken:” and upon this the 
common ſerjeant exhibited an information againſt him, Ge. 

Note, Sir Robert Tefferyes was governor of Bridewell.] 


Several motions were made in this caſe by Mr. Recorder Lovell, 
and by Mr. Dee Common ſerjeant, for a procedendo. And they 
were oppoſed by Mr. Broderick and Mr. Yates, on behalf of the 
.detendant. And it was agreed by the court, and council of both 5 
ſides, that a cuſtom to disfranchiſe for ſuch words would be void. Cuſtom to dif- - 
2 Lev. 200, But Mr. Dee ſaid, that notwithſtanding the report fannt 
of the caſe in Lewinz, he had ſeen a rule for a procedendo in the defamatory © 
Jaid caſe. 2. Tt was reſolved, that a cuſtom to proceed in ſuch denn ſpoken 
manner for an aſſault of an alderman exerciſing his office was good — 


» alderman is 
fince it tended to preſerve the good government of the city: that void. 


the proper procecting for offenſes by the common law was by in- 


dictment, and yet they proceeded in this court by information 
2gunſt offenders; and for the ſame reaſon a cuſtom to proceed in 
tuch manner in London will be good. Then the cuſtom being re- 
turned, fince it is not unreaſonable, it ought to be allowed. And 
upon this point of the aſſault only, without having any 
regard to the words, the court declared, that they would grant a 
Frecedendo, For as to the words, Holt chief juſtice ſaid, that ſince 
no information or indictment will lie for theſe words at * 
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not void, but was only voidable at moſt. And then if it were only 
erroneous and voidable, the ſheriff ſhall not take advantage of it ; 


but it will be an eſcape in him, if he permits a man taken in exe- 
cution upon ſuch a writ to go at large. And to prove that, Cc. 
Eliz. 188, Buſbe's caſe, 2 Bulſir. 256. Keiſar v. Tyrrell, were 
cited, where it was held, that if the defendant is arreſted upon a 


capias ad ſatisfaciendum, iſſuing upon a judgment without a ſcire 
 facias, after the year, and the ſheriff permits him to eſcape, an 


action lies againſt the ſheriff, notwithſtanding that the capias ad 


ſatisfaciendum iſſued erroneouſly. So in Moor 274. Cro. Elks, 164. 


Ognel v. Paſton, it was held, that if it ſhould be admitted, that 
a capias ad ſatigfaciendum would not lie upon a judgment upon 
a ſcire facias upon a recogniſance acknowledged in Chancery; yet 
if the court awarded a capias ad ſatisfaciendum, and the ſheriff ar- 
reſted the defendant upon it, and permitted him to go at large, an 
action would lie againſt him for the eſcape. And ſeveral other 
caſes were cited, to prove, that the ſheriff ſhall not take advantage 


of error in proceſs. 2 Saund. 100. Cro. Elix. 27 1. Richbell v. God- 


dard, Poph. 205. a ſtrong caſe, where a capias was returnable at 
the day of All Souls, which is not a dies juridicus, and the ſheriff 
was forced to have the body in court. 21 Edw. 4. 23. Dier 67. 
and 21 Edw. 3. 31. Fitzh. jour, 9. were cited, that the juſtices at 
their diſcretion may give day. From whence it was concluded, that 
this writ was not void, and conſequently that the defendant was 
guilty of an eſcape ; and therefore that the plaintiff ought to have 
his judgment. X | 


Mr. Mountague and Mr. Ward for the defendant argued to the 
ſame purpoſe as was done laſt term. And they relied principally 
upon the caſe in Co. E/;z. 466. as a caſe in point, there being no 
difference as to this purpoſe between a capias ad ſatisfactendum and 
a capias utlagatum. * And Holt chief juſtice held, that the caſe of 
Ne&tor and Sharpe v. Gennet was a caſe in point; but he ſaid, he 
was not ſatisfied with the reaſon of the ſaid caſe; for there is an 


apparent difference between writs of meſne proceſs, and writs of 


execution; for in caſe of writs of a meſne proceſs if a term be omit- 
ted between the tete and return, the cauſe is altogether out of court. 


But that is to be underſtood in perſonal actions; for in real actions 


without having an opportunity to make a 


the law is otherwiſe, for in them there muſt be nine returns be- 


tween the tele and return. But in caſe of a writ of execution the 


cauſe is come to its end. In caſes of mſue proceſs it would be 
hard to ſuffer ſo long a return, becauſe the 8 muſt lie in priſon, 

defenſe, when perhaps 
he is able to make a good defenſe. But the defendant ought to lie 
in execution, and the ſheriff ought to have his body always ready, 
to bring to the court, when he ſhall be commanded by habeas 


4 corpus, 
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| —_ Sc. And therefore all the judges, viz, Holt chief juſtice, _ 
Poroys and Gould juſtices held, that this writ could never be void. 
And therefore they gave judgment for the plaintiff, mf, GW. 


Regina ver. Rogers. 


PON a certiorari directed to the mayor and aldermen of S. C. 2 S. 

London, to remove, &c. they return, that there is a cuſtom 525 _ 
in London, that if any citizen of London makes an aſſault upon, or 7 Mod. 
ſpeaks words defamatory of, an alderman of London being in the Cuftom of 
execution of his office, that the common ſerjeant of the city of te Common 
London ſhould exhibit an information againſt ſuch perſon in his ſerjeant to r- 
name in the court of the mayor and aldermen, and that 1 
might be againſt him there, in order to impoſe a fine upon him ; 4 man aſfault- 
that at a wardmote held before Sir Robert JefferyeMpne of the al- ing an alder- 
dermen of the city, the defendant Rogers made an aſfault upon Joc eng i 
Robert Fefferyes, and ſpoke of him theſe defamatory words (the the mar 
wardmote, being held in a church) © If I am churchwarden next and N 
year, you ſhall aſk my leave to keep your wardmote here: upon 35%. 

which Sir Robert Jefferyes called him rogue and raſcal; to which 5 Mod. 75, 

Rogers replied, © I have as much to do here as you; you think 2.5154. 124. 
„ ſure you are among your Bridewell birds, you are not among 
« your Bridewell birds, you are miſtaken :” and upon this the 
common ſerjeant exhibited an information againſt him, Ge. 
Note, Sir Robert Jefferyes was governor of Bridewell.] 


Several motions were made in this'caſe 'by Mr. Recorder Lovell, 
and by Mr. Dee Common ſerjeant, for a procedendo. And they 
were oppoſed by Mr. Broderick and Mr. Yates, on behalf of the 
defendant. And it was agreed by the court, and council of both 
ſides, that a cuſtom to disfranchiſe for ſuch words would be void. Cuſtom to di- 
2 Lev. 200, But Mr. Dee ſaid, that notwithſtanding the report f*9cbie = 
of the caſe in Lewinz, he had ſeen a rule for a procedendo in the defamatory 
dad caſe. 2. Tt was reſolved, that a cuſtom to proceed in ſuch 9% ſpoken 
manner for an aſſault of an alderman exerciſing his office was good, _— 
fince it tended to preſerve the good government of the city: that void. 
the proper N for offenſes by the common law was by in- 
dictment, and yet they proceeded in this court by information 
againſt offenders; and for the ſame reaſon a cuſtom to proceed in 
ſuch manner in London will be good. Then the cuſtom being re- 
turned, fince it is not unreaſonable, it ought to be allowed. And 
therefore upon this point of the aſſault only, without having any 
regard to the words, the court declared, that they would grant a 
ꝓrocedendo. For as to the words, Holt chief juſtice faid, that ſince 
no information or .indiftment will lie for theſe words Mt 
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T. Jones 229. Jaw, 2 Roll, Abr. 78. 2 Inft. 181. it was a great queſtion, whe- 
. Elia. 78, ther this cuſtom, to proceed in another manner than the common 
1 Ventr. 327. law would allow for words, would be good. For the common 
1 Ventr. 16. Jaw has provided a proper method for puniſhment of ſcandalous 
Binding to the words, viz. binding to the good behaviour; ſuch words being a 
good veha- breach of the peace. 3. It was reſolved, that ſuch information 
dalous words. would well lie in the court of aldermen. Though it was objected, 
that this would be to thake the party injured judge in his own 
cauſe, the offenſe being aſſault upon one of the aldermen. But 
Holt chief juſtice ſaid, there was a difference between this caſe, 
where the offenſe is an aſſault upon an aldermen, and if it had 
been an aſſault upon the mayor; for the mayor is the head of the 
corporation, and an integral part of it, without whom the court 
cannot be held; but otherwiſe it is in the caſe of an alderman, for 
the court ma be held without him; and when his cauſe comes 
on to trial hFought to leave the bench. And this is like the caſe 
Dean and of a dean and chapter, or mayor and commonalty, The dean and 
n © chapter cannot make a grant to the dean, nor can the mayor and 
the dean. commonalty make a grant to the mayor; but they may make 
grants to one of the chapter, or of the commonalty, reſpectively. 
So if the chief juſtice of the King's Bench bring an action in this 
court, the placita muſt be before the other three judges, omitting 
Debr by te the chief juſtice. And he cited a caſe lately adjudged here be- 
"for a hue, tween the mayor and commonalty of the city of London and Mood; 
Mayor of where it was held, that an action of debt being brought by the 
London v. mayor, Gc. for a fine for not ſerving the office of ſheriff of London, 
Wood. being duly elected, was ill; but it had been otherwiſe, if it had 
been brought in the name of the chamberlain, And a procedendb 

was granted for the reaſons aforeſaid. | | 


Machell wer/. Clarke. 
Intr, Paſch. 12 Will. 3. B. R. Rot. 342. 


yg . Jectment. Upon ſpecial verdict the caſe was thus. Tenant in 
Farreſ. 18. tail covenanted in conſideration of natural love and affection, 


3 Danv. Abr. to ſtand ſeiſed of the lands in queſtion, to the uſe of himſelf for 
—_— 2 oe life, remainder to Jobn Macbell his eldeſt fon in tail, remainder to 
198 Matthew Machell his ſecond ſon in tail; and after that he ſuffered 
Land keis th a common recovery with ſingle voucher, in which he was tenant 
tenant in tail. to the Praecipe, which recovery was ſuffered. to, other uſes. And 
: the queſtion upon this ſpecial verdict made in the Common Pleas 
Was; whether the tenant in tail had made any alteration of the 
eſtate-tail by this covenant to ſtand ſeiſed, -Se. for if he had made 
any alteration of the cſtate-tail, then he was become tenant - 
1 | | h 
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lite with remainder over ut fipra, and of conſequence the recovery 
ſuffered by him was a forfeiture of the eſtate for life, and the 
new. uſes limited upon the recovery could not ariſe; but e contra 
if the covenant to ſtand ſeiſed made no alteration of the eſtate-tail, 
then the recovery was well ſuffered, and the eſtate-tail barred, and 
the new uſes would ariſe. And it was adjudged in C. B. that the 
covenant, &c. did not alter the eſtate-tail, and that the common 
recovery was well ſuffered, and the new uſes aroſe, And it was 
argued at the bar ſeveral times, by Mr. Peere Wilkams and Mr. 
King for the plaintiff in error, and by Mr. Cowper and Mr. Bro- 
Jorich for the defendant in error. And now this term Holt chief 
juſtice delivered the opinion of the court, vix. of himſelf, Powys 
and Gould juſtices, the vacancy made by the removal of Turton 
juſtice not being then ſupplied, that the judgment of the Common 
Pleas ought to be affirmed. And he ſaid, that though there are 
many authorities in the. point, yet the reaſon given in the reports 
of them is not clear, and therefore he would give at large the 
reaſon of his preſent opinion. It has been made a queſtion, if te- 17 tenant in 
nant in tail bargains. and ſells, or Jeaſes and releaſes, or covenants tail bargains 
to ſtand ſeiſed of the lands intailed, to another in fee, whether * 
the eſtate conveyed by the ſaid conveyances determines by the or kee 
death of the tenant in tail, or whether it continues until the actual to ſtand ſeiſed 
entry of the iſſue in tail. And he held, that ſuch eſtate continues 7 fl. in fee, 
until the actual entry of the iſſue in tail, for theſe reaſons, 1. Be- theettate does 
cauſe tenant in tail himſelf has an eſtate of inhetitarice in him; not determine 
and before the ſtatute de donis Weſtma. 2. tap. 1. it was held, that . nen 
ſuch eſtate was a fee-ſimple conditional ; then the ſtatute made no tail until the 
alteration as to the tenant in tail himſelf, _but only makes provi- TY of the 
| fon, that the iſſue in tail ſhall not be diſinherited by the aliena- 
tion of his anceſtor. And by Co. Lit. 18. a. it appears that a baſe 
fee may be created out of an eſtate-tail, where it is ſaid, that if a plond. 557. 
gift in tail be made to a villein, and the lord enters, he hath a Cro. Car. 
baſe fee. Then if a baſe fee may be created out of an eſtate-tail, 499 
there is great reaſon, that the bargainee, Cc. of tenant in tail 
ſhould have it. 2. The tenant in tail has the whole eſtate in him, 
and therefore there is no reaſon why he cannot diveſt himſelf of it 
by grant, bargain and fale, &c. ſince the power of diſpoſition is 
Incident to the property of every one. 3. ſt is no ptejudice to the 
iffue in tail, and therefore no breach of the ſtatute L . In- 
deed there are ſtrong words in the act for, reſtraining alienations to 
the prejudice of the iſſue in tail, where it ſays, quod fimis ipſo jure 
fit nullus, Ce. yet the conſttuction of the faid words Hath always 
been, that the entry of the iſſue is tolled by ſuch fine, and he is 
driven to his formedon: therefore, if an act, which drives the iſſue 
in tail to his formedon, will not be a breach of the ſtatute; much leſs 
will it be a breach of the A drive the iſſue in tail, to enter, to 
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avoid a bargain and ſale by his anceſtor. As to authorities, 10 Co. 


95. Seymour's caſe is in point, where it is held, that the bargainee 
of tenant in tail has a deſcendible eſtate, of which his wife ſhall. 


be endowed; and that a fine afterwards levied by tenant in tail 


barred the iſſue in tail, but did not enlarge the eſtate of the 


bargainee, the eſtate-tail being before converted into a baſe fee by 
the bargain and ſale. And if the fine there had enlarged the eſtate, 


it would have created a diſcontinuance, and then the collateral 


warranty had been a bar to him in remainder. In 3 Co. 84. in 
the caſe of fines, the caſe of Littlet. ſect. 613. is put and conſi- 
dered ; and there it is held, that the words ought not to be literally 


underſtood, but in another ſenſe. The words of Littleton are, 
that if tenant in tail grants rotum flatum ſuum to J. S. and his 


heirs, and makes livery of ſeiſin to J. S. yet the eſtate of J. S. is 
determined by the death of the tenant in tail. But this ought to 
be underſtood, that it is no diſcontinuance, but will drive the iſſue 
in tail to enter to avoid it. Tenant in tail of a rent or common 


grants it in fee; the grant does not determine by his death, but at 


the election of the iſſue in tail. And therefore according to the 
caſe put in the caſe of fines, if a warranty be annexed to the 
grant, and the iſſue in tail brings a formedon, the warranty will 
bar him. Vinch 5. Tenant in tail bargains and ſells his land to 
FJ. S. in fee, J. S. ſells to the iſſue in tail being of full age, then 
tenant in tail dies; and the queſtion was, whether the iflue in tail 
was remitted ; and Hobart held, that he was, Hutton and War- 
burton held the contrary. But. that queſtion ſuppoſes, that the 
eſtate of J. S. continued after the death of the tenant in tail. 
Bridgm. 92. accord. If tenant in tail makes a leaſe for years not 


warranted by 32 Hen. 8. cap. 28. the iſſue in tail muſt enter to 


avoid it; and if he accepts rent become due afterwards, that will 
make the leaſe good as to him ; which could not be, if the leafe 
was actually determined by the death of tenant in tail. In caſes of 
exchange the eſtates exchanged muſt be equal in quality, and yet 
tenant in tail may exchange his lands with tenant in fee of other 
lands; and it will be a good exchange, till it be avoided by the 


iſſue in tail. Co. Lit. 51. 3. And in the faid caſe the tenant in 
tail paſſes a fee by the word exchange without livery of ſeiſin, and 


it does not amount to a diſcontinuance. Co, Lit. 332. a. but it 


paſſes only a baſe fee: and if the heir in tail will avoid it, he 


muſt waive the lands given in exchange ; for if he occupies them, 


he will be bound for his life. For if he had not a fee, the 
exchange had not been good, becauſe the eſtates had not been 


equal. 2. Though tenant in tail by bargain and ſale, leaſe and re- 
leaſe, or covenant to ſtand ſeiſed, may create a baſe fee; yet in 
this cafe the tenant in tail did not create a baſe fee by his covenant 


to 
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Objection. He has here made himſelf tenant for life. 


Anſwer. That will not alter his eſtate, unleſs for the ſake of 
the remainders. As if tenant in fee covenants to ſtand ſeiſed to 
the uſe of himſelf for life, it is void; but a covenant to ſtand 
ſeiſed to the uſe of himſelf for life, remainder to J. S. or to the 
uſe of himſelf in tail, will be good for the ſake of the intail, or 
of the remainder, But here the remainder is ipſo facto void, and 


would be void alſo. The reafon why an eſtate made by tenant in 
tail to commence after his death is void, is becauſe then the iſſue 
has a right paramount per formam doni. There is expreſs autho- 


rity in this caſe. 2 Co. 52. Cro. Elia. 279. Yelvert, 51. Moor 


883, 1 Leon, 110. 1 Anderſ. 291. 3 Leon. 291. Cre. Eliz. 
895. Bedingfield 's caſe. Which laſt book ſeems to give the true 
reaſon, viz. becauſe the eſtate there was to commence after the 
death of the tenant in tail. But an eſtate granted by tenant in 
tail, which muſt, or which by poſſibility may, commence in the 
life of the tenant in tail, is good. He faid farther, that the caſe 
of fines, 3 Co. 84. ſupported him in maintenance of this opinion 
againſt Littleton, And Heb. 339. ſays, that Littleton was con- 
founded in himſelf, when he held, that a grant of fotus flatus 
ſuus by tenant in tail put the tail in abeyance. All the books 
agree, that the inheritance is out of the tenant in tail. And in 
the ſame place Hobart ſays, that the law abhors abeyance ; there- 


a | fore the inheritance muſt be rather in the releaſee, than in abey- 


ance, 


Objection. 1 Saund. 260. Took v. Glaſcock. It is held, that if 
tenant in tail bargains and ſells his land in fee, the bargainee has 
an eſtate but for the life of tenant in tail; for a deviſe by him is 
adjudged void, becauſe tenant pur auter vie cannot deviſe by the 
ſtatute of Henry 8. of wills. | 1 


Anſwer. The caſe of Took v. Glaſcock is not law; for there 
the tenant in tail after the bargain and ſale, and after the death of 


| the bargainee, levied a fine to a ſtranger ; and it is held there, that 


the fine enured to the benefit of the heir of the bargainee : but 


| that is impoſſible ; for if tenant in tail bargains and ſells to J. S. 


201 fad ; becanſe an clue made by-tenant- an tht whale 
will poo: take effe& till after his death, is void. If tenant in tail re 


nant in tail, 
makes a leaſe for years to commence after his death, it is void which canner 
in its creation. Dier 279. pl. 7. Cro. Ja. 455. ady Griffin ke — X: 


therefore will not make the eſtate for life good, which otherwiſe | 
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in leet? and thereby an eſtate pur vie only paſſes, viz. for t the 
life of the tenant in tail, and that deſcends to the heir of the 


bargainee but gs ſpecial occupant; the fine levied to a ſtranger 
cannot change this eſtate pur auter vie into an eſtate of inheri- 


A' fine levied 


to a ſtranger 


may extin- 
guiſh a right, 
but cannot in- 
creaſe an 


ellate. 


tance; for there is no inſtance in the law, that a fine levied to a 
ſtranger can increaſe; but it may extinguiſh a right; therefore 
the caſe of Took v. Glaſcock is contradictory in itſelf, and hath no 
reaſon to ſupport the reſolution given. Upon the whole matter 
he held, 1. That if tenant in tail conveys the lands intailed by 
bargain and fale, leaſe and releaſe, or covenant to ſtand ſeiſed to 
the uſe of another, in fee, and dies; a baſe fee paſſes by the con- 
veyance, and the eſtate continues, until it be avoided by the iſſue 
in tail by entry. 2. That if tenant in tail covenants to ſtand 
ſeiſed to the uſe of the covenantee for life, remainder. to J. S. in 
fee; or to the uſe of J. S. for life, remainder to J. NM. in 


fee; the remainder is good, till avoided by the entry of the iflue 


in tail; although tenant in tail dies, before the remainder takes 
effect: becauſe the eſtate for life takes effect immediately, and the 


remainder might by poſſibility have taken effect in the life of the 


tenant in tail. 3. If tenant in tail leaſes and relcaſes to J. S. in 
fee, to the uſe of himſelf for life, remainder to J. N. in fee aſter 
his death; this remainder is good, though it is to commence after 
the death of the tenant in tail, becauſe it ariſes out of the eſtate 
of the releaſee, which eſtate would have been gobd till avoided by 
the entry of the ifſue in tail. 4. That in this caſe the eſtate 
being raiſed by covenant to ſtand ſeiſed, without tranſmutation of 
the poſſeſſion, or any alteration of the eſtate made, except the re- 
mainder which is void, and therefore works no alteration of the 


eſtate-tail; the recovery was good, and docked the intall, and the 


new uſes limited upon it well aroſe; and therefore that the judg- 
ment of the Common Pleas ought to „ RAGE 


Note, Halt chief juſtice ſaid, after delivery of the argument 
aforeſaid, that he had not communicated theſe, reaſons to his 
brothers; and therefore if they did nat agree with them, he prayed 


them to declare themſelves thereupon. Gould juſtice ſaid, that 
he agreed in all, Powys juſtice facente. © 
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Smith ver /. Angell. 
Intr. Paſch. 13 Will. 3. B. R. Rot. 325. 


HO MAS Smith and Margaret his wife executrix of Matthew 8. C. » Sk. 


Field, brought debt againſt the defendant Jahn Angell, as heir ge 
to his father Tuftinian Angell, upon divers bonds, in which the » Nel. 44. 
faid Juſtinian bound himſelf and his heirs to the ſaid Matthew 8 Rep. 134. 
Held. The defendant comes and defends the wrong and the force, " _ ms 
when, &c. and faith, that he cannot deny, but the bonds are the 158, «c: 


deeds of his father, nor that he detains the ſeveral ſums of money, Where a ge- 


; Cc. but for plea he faith, that his father Juſtinian Angell in hi _ — of 
ute, viz. 1679. was ſeiſed in his demeſne as of fee de et in tribus given againit 


quartis partibus toto in quatuor partes dividendo ſex acrarum terrae de heir. 
wocatarum Ravenſey Spurne, &c. in comtatu Bbor. and being ſo 


{id in his life-time hy a certain indenture made at Londen 


17 July 1679. demiſed to H. -Greenwood the ſaid three fourth 
parts, Cc. for five hundred years to be computed from the ma- 
king of the ſaid indenture, which he produceth in court; by vir- 
tue of which demiſe H. Greenwood entred into the ſaid three fourth 
parts, &c. and was thereof poſſeſſed; that afterwards the firſt of 
Ofober 1681, his father died; after whoſe death the reverſion of 


the (aid three fourth parts, &c. deſcended to the defendant as ſon 


and heir to his father, per quod idem the defendant ſemper poſtea 


-bucuſque fuit ſerfitus et adhuc ſeiſitus exiſtit de reverſione tenemen- 


torum praedictorum in dominico ſuo ut de feodo ; and he farther ſaith, 
that he hath not any other lands or tenements by hereditary deſcent 
from his father aforeſaid in fee ſimple, nor had the day of the exhi- 
biting of the plaintiff's bill, nor at any time fince, beſides the re- 
verſion aforeſaid z and he farther ſaith, that after the death of his 


ſaid father and the deſcent of the reverſion aforeſaid, viz. the 


twenty-third of November 9 Will. 3. in quadam ſecta in Chancery 
7 bompſon armigerum et alios qae- 
rentes quandam Elizabetham Angell nuper uxorem praedicti Tuſti- 
mant Angell et ipſum the defendant it was by the ſaid court of Chan- 
ccry decreed, that the ſaid Elizabeth haberet et gauderet unam ter- 
tram partem praedictarum ſex acrarum terrae, &c. for her life for her 
dower, virtute cujus decreti ipſa praedida Elizabetha fuit et adbuc 
exiſtit ſeiſita de et in praedicta tertia parte, &c. as of her freehold for 
her life; et hoc paratus eft verificare, unde petit judicium fi ipſe as ſon 
and heir of the ſaid Juſtinian de debito praedicto praeterquam de 
praedicta reverfione de praedicto termino annorum et praedicto flatu 


 praediftae Elizabethae pro ter mino vitae ſuae de et in praedifta ter- 


tia parte quando ſeparaliter acciderint virtute ſeparalium ſeriptorum 
3 obliga- 
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obligatoriorum pracdictorum onerari debeat, &c. The plaintiff prays 
oyer of the deed of demiſe ; which being read, it appears, that 
there was a proviſo, that if the defendant's father paid 50 J. 

annum to Greenwood for his life, the ſaid demiſe ſhould be void; 
and then he replies (prote//ando that Greenwood did not enter, nor 
take the profits) that after the death of his father, 472. the ſecond 
of October 1681. the defendant entred, Sc. as ſon and heir to his 
father, and was ſeiſed thereof in his demeſne as of fee, and being 
ſo ſeiſed, afterwards, viz. the tenth of May 12 Will. 3. received 
aſſets of the profits, to ſatisfy the plaintiffs debt over and above 
the annuity of Greenwood, The defendant rejoins, proteſtando that 
he did not receive aſſets of the profits to ſatisfy the plaintiffs debt, 
for plea he faith, that he did not enter, modo ef forma prout, &c. 
et de hoe ponit ſe ſuper patriam. Upon which the plaintiffs de- 


ww" 


mur, and the defendants join in demurrer. This caſe was argued 


ſeveral times at the bar by Mr. Bou/r, Mr. Raymond, and Mr. Her- 
ring, for the plaintiffs, and by Mr. ſerjeant Hall, Sir Bartholomew 
Shower, and Mr. Cheſhyre for the defendant. And it was agreed 
by all, that the plaintiffs ought to have judgment ; but the que- 
ſtion was, whether they ſhould have a general judgment againſt the 
defendant, or only a ſpecial judgment of the afſets confeſſed. And 

| Holt pronounced the reſolution of the whole court, viz. of him- 
ſelf, Powys and Gould juſtices, that the plaintiffs ought to have a 
general judgment, upon which his body, his own lands and goods 
(though not afſers) might be taken in execution. And he ſaid he 
would conſider, 1. The pleadidg of the leaſe for years, whether it 
is good for the heir or not, to hinder the plaintiff from having 
immediate execution. 2. The pleading of the aſſignment of dower 
to the wife in Chancery, and that he has only a reverſion expectant 
upon an eſtate for life. 1. As to the firſt, the queſtion is, whe- 
ther the heir ought to plead the leaſe for years in delay of execution 
of the plaintiffs, or ought to confeſs ts in poſſeſſion. He 
ſaid, he had known the leaſe pleaded, and therefore he was unwil- 
ling to deliver a deciſive opinion in that point, becauſe it is not 
The heir now material in this caſe; but it ſeemed to him, that the heir 
ought not to ought not to plead the leaſe, but ought to confeſs affets in poſ- 


| wie a leaſe 


or years made ſeſſion, without taking notice of the leaſe for years; for the having 
by his anceſ- Of the freehold and inheritance of the lands of the anceſtor de- 


tor. ſcended to the heir makes complete afets (as in this caſe the de- 


' fendant hath) in poſſeſſion, But if the anceſtor had made a leaſe 
tor the life of J. S. and died, and the reverſion had deſcended to 
the defendant; there he would have had only affts in reverſion. 
Moreovet at common law terms for years were not regarded, but 
were ſubject to the power of the tenant of the freehold, and would 
be bound by a recovery fuffered by him. 2 Infl. 321. Co. Li. 42. 
And after the ſtatute of G/oucefter, if the tenant for years did not 
| | 2 


come 
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dome in before judgment, he could not falſify, which was remedi- 


d by 21 Hen. 8. cap. 1 5. At this day if the reverſioner expec- 
= _ a leaſe for years brings an aſſiſe, the defendant cannot 


f plead, that there is a prior leaſe; but the leſſee for years ought to 
come in by virtue of the 21 Hen. 8. cap. 15. and falſify the recove- 


ry. And the ſame reaſon holds place in this caſe, why the leaſe for 
years ſhould not be pleaded, vig. becauſe the bond of the anceſtor 
attaches the land deſcended as aſſets in poſſeſſion. 43 Edw. 3. Bro. 
aſſets 9. there is a caſe ſtrong in point. In a ſcire facias the defen- 


duant pleaded a confirmation with warranty and aſſers deſcended ; the 
WT plaintiff replied, that his father was indebted to the King, and that 


thereupon the land was committed to the plaintiff, and traverſes 


any other aſſets, and the replication-was held ill, becauſe the free- 
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hold and inheritance deſcending are immediate 4%, and conſe- 


quently the lineal warranty and afefs a good bar; the book admits, 
that the plaintiff might have made uſe of the leaſe for years to 
have diminiſhed the value of the afſets, but nevertheleſs it was held 
there to be immediate aſſets. If this were a good plea, the conſe- 
quence of it would be, that an immediate judgment ought to be 
given for the plaintiffs, and an extendi facias ought to iſſue upon 
it, and the ſheriff ought to value the aſſets, and deliver the rever- 
ſion quando acciderit ; that is the courſe, where an eſtate for life 
in eſſe is pleaded by the heir. Dier 373. pl. 14. Hearne's pleader 
307. in caſe of a leaſe for years, as in this caſe. But in the preſent 


| a | caſe if the heir had confeſſed afſets in poſſeſſion, it would not be a 


prejudice to any ; for if the plaintiff ſued execution, the termor for 


ö years might defend himſelf in an ejectment brought upon the re- 


turn of the extent. But he declared ſtill, that he gave no poſitive 
opinion as to this point, becauſe it was not neceſſary to the matter 
in queſtion. 2. But as to the ſecond point he held, that the plead - 
ing of the aſſignment of dower in Chancery to the wife, whereby 
the defendant had but a reverſion expectant, &c. was ill, and let 
in the plaintiffs to have a general judgment. 1. Becauſe a decree 
in Chancery cannot carry any eſtate ; and dower cannot be aſſigned 


chere, unleſs where the heir of the King's tenant is in ward, and 
in ſuch caſe it is aſſigned in court, which is more uſual, or a writ 
iſſues to the eſcheator to do it. Fitzh. nat. bre. 263. If it had 


been faid, that the heir had aſſigned in obedience of the decree, 


it might have been good; but there the tenant in dower had been 


in by the aſſignment, not by the decree. Then this being pleaded 
ill, is a confeſſion of preſent aſſets. 2. The plea is, that ch 

was endowed of the third part of the ſix acres, whereas the ance- 
ſtor had but three fourths of the ſix acres, and that in common. 
Now the wife of tenant in common ought to be indowed in com- 
mon, the wife of one ſole ſeiſed, by metes and bounds. But the 
pleading is of the indowment of one ſole ſeiſed, but then the par- 


ccls 


e wife 
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cels ought to be ſhewn in certainty. Beſides, that by pleading, 
that the wife was indowed of a third part of the fix acres, where- 
by ſhe was ſeiſed for life, the reverſion to the defendant ; he ad- 
mits himſelf to have the reverſion of a third part of a fourth par 
of the fix acres more than he has pleaded ; and therefore he will be 
charged of his own eſtate. Plowd. 440. the caſe of Davie v. 
Die 81. 9 Pepys, that if the heir does not confeſs the action, and ſhew the 
74 certainty of aſſets that he hath by deſcent, but pleads riens per 
deſcent, or judgment is given by default, nil dicit, or confeſſion, 
or upon any other ground or matter whatſoever, without confeſ- 
ſing the aſſets and the certainty of them; execution ſhall iſſue 
againſt his body, lands, and .goods, as if it had been given upon 
Dier 344. b. his own bond; which reſolution has always been held law. Moor 
| 522. Cro. Elix. 693. 2 Leon. 11. in point. And in ſuch cafe 
Mor 169. the court cannot give a ſpecial judgment, unleſs the plaintiff aſſents 
pl. 30z. to it, and then they may. 2 Roll. Abr. 71. If in this caſe a 
yo 55 cg ſpecial judgment ſhould be given for the affets confeſſed, that 
would be, to allow the plea to be good, which is bad, viz. that 
the defendant has a reverſion expectant upon an eſtate for life, 
where it appears that he hath not. Therefore ſince the heir has 
_ attempted to delay the plaintifis of the recovery of their debt by a 
falſe and ill plea ; he has prejudiced himſelf, in attempting to pre- 
judice others. If in this caſe the defendant had pleaded, that he 
had but a reverſion expectant upon an eſtate for life, and the plain- 
tiffs had replied, that the tenant for life was dead, and upon iflue 
joined it had been found for the plaintiffs; they would have had a 
general judgment. Now here it is the fame thing, ſince it appears 
by his plea, that it is falſe. And therefore a general judgment 
muſt be entred againſt him, which was done accordingly, See 
41 Keb. 156. Cudmore v. Lewis. | 


Topham ver. Tollier. 


8. C. 2 Salk. EBT upon bond againſt the defendant as adminiſtrator, &. 
7 57% all The defendant pleaded a releaſe by the plaintiff; which upon 
| his right tothe oyer appeared to be thus, vi. the plaintiff, reciting that there 


| pan —_ were ſeveral controverſies between the defendant and him about a 


leaſe a debt. legacy, and the right of adminiſtration to the inteſtate, by the 


See 11 Mod. ſaid deed releaſed to the defendant all his right, title, intereſt, 
ee claim and demand, in and to the perſonal eſtate of the inteſtate. 


; Leon. Caſe Upon which the plaintiff demurred. And it was urged by Mr. 
3 Grove and Mr. Peere Williams for the defendant, that this bond 
1 e was diſcharged by this releaſe. And they cited Teivert. 214. 


Gro. El. 897. Bridges v. Eynon. Sed non allocatur. For fer Holt chief juſtice 
Lutw. 249. 


e pn} YR there is a difference between a releaſe of all demands to the * 
2 Lev. 210. | | 
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of the obligor or adminiſtrator, which is the caſe in Yetverton, and 
2 releaſe of all demands to the perſonal eſtate of the obligor or ad- 


miniſtrator, as the caſe at bar is. Such releaſe will not diſcharge 


the bond, as the other may, becauſe the bond does not give any 
right or demand upon the perſonal eſtate, &c. until judgment and 
execution ſued. And upon a Fer: facias the goods ought to be ſold, 
though upon extent they may be delivered to the plaintiff. The 
caſe of a releaſe by the conuſee of a ſtatute, of all his right to the 
land, is a ſtronger caſe ; where it is held, that ſuch a releaſe does 
not prevent an extent ; and yet the ſtatute binds the laud againſt any 
alienation. See 2 Lev. 214. Morris v. Wilford. | 


Molloy ver/: Lock. 
„ 8 
Johns ver/. Bromfield. 
Intr. Hil. 13 Will. 3. Rot. 43 T. 


| | upon bond. The defendant pleaded, that he delivered ples es. 
it as an eſcrow to J. S. to be delivered to the plaintiff upon ry asan ocrow 


| conditions to be performed by the plaintiff, which were not per- ought to con- 


wi ge . 2 clude to th 
formed; et hoc paratus eff verificare, The plaintiff demurred ſpe- * 5 


| cially, and ſhewed for cauſe, that this plea ought to conclude to the 


country. And no perſon appearing for the defendant, judgment was pop. 803. 
given for the plaintiff. | 


Vanhatton ver /. Morſe. 
Paſch. 1 Ann. Rot. 124. 


I Ndebitatus aſſumpfit for money for goods ſold by the. plaintiff 4e 17, 566. 
to the defendant. The defendant pleaded payment. The plain- payment 

tiff demurred ſpecially, and ſhewed for cauſe of demurrer, that the pleaded in 

plea amounted to the general iſſue. Sed non allocatur. For per RS: at 

curiam, it admits at one time a good cauſe of action in the be doubred / 

Plaintiff, and excuſes it by matter ex poſt facto, and therefore is whether this 


an honeſt and good plea, And judgment was entred for the nien 
” plea at 
defendant. fs | | A this time, be- 
* cauſe any 


thing may be given in evidence that deſtroys the plaintiff's cauſe of action upon non a 7, and payment 
before the action deſtroys it. e . 9 oy 
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Slipper ver/. Maſon. C. B. 
S. C. Lutw. HE plaintiff obtained ſentence againſt J. S. for 2 10 l. in the 
121. : Spiritual Court for non-payment of tithes, beſides his expenſes 
4 3 4 be. of ſuit. And for not obeying the ſentence J. S. was excommu- 
Efcape lies a- nicate, and arreſted upon an excommunicato capiendo, and being in 
 gainſt a ſheriff cuſtody of the defendant then ſheriff of the county, he permitted 
for letting a him to eſcape. Upon which the plaintiff brought a ſpecial action 
man go at L : = | 
large being upon his caſe againſt the defendant for this eſcape. And upon not 
arreſted upon guilty pleaded, the plaintiff recovered a verdict for the 210/. Af- 
core, terwards it was ſeveral times moved in C. B. in arreſt of judgment, 
6 Mod. 78. that this action would not lie againſt the defendant. But it was 
adjudged unanimouſly by all the judges of the Common Pleas, via. 
Sir Thomas Trevor Chief juſtice, Nevzl/, Powell, and Blencowe ju- 
ſtices, that the action well lay, Thurſday the eighteenth of June, 
as ſerjeant Fenner told me, And the court relied much upon the 
caſe, where it is held, that caſe lies againſt the ſheriff, for ſuffer- 
ing a man to eſcape, being arreſted upon a capias utlagatum after 
outlawry upon me/ne proceſs. | | | 


| Smith ver/. Walker and Nois. 


Nocoſtsinre- D Eplevin for taking of cattle at a place called A. The defen- 
8 dants pleaded, that they took them at a place called B. abſque 
the plaintiff Hoc that they took them at A. The plaintiff confeſſed it. And 
conſeſſes the thereupon Mr. Eyre for the defendants moved to have coſts ; and 
ples in abate” he cited Cro. Eliz. 329. Haſlep v. Chaplin. Cro. Jac. 520. 
true. Samuel v. Hoder. Cro. Car. 497. James v. Tutney. Intr, Trin. 
oo, 11 Car. 1. Rot. 753. That the defendants in replevin after judg- 

ment for them upon demurrer ſhall have coſts. And after 8 

motions it was reſolved per curiam, that the defendants in this caſe 
D®uarre, for it Could not have coſts, becauſe the plaintiff was not barred from 
ſons Mp6 having another replevin, and driven to his writ of ſecond delive- 
"Mich defeng. TANCE 3 but notwithſtanding this confeſſion and the abatement of 
ant ſhall have this writ he may have a new replevin. But otherwiſe it had been, 
colts, if he had been barred from having another writ of replevin by this 

priſal en auter lieu. And if iflue had been joined upon the place 
of the taking, and found for the defendants, they would have had 
coſts. And coſts were denied by the whole court. | | 
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al ver / Clavering. Exchequer. 


N ejectment was brought in the Exchequer de minutis decimis. FjeQment lies 


HX And upon not guilty pleaded, verdi& for the plaintiff, And minus .. 


Mr. Cbeſtyre about five or ſix years ago moved in arreſt of judgment, "*"* 
that an ejectment would not lie for ſmall tithes, 1, Becauſe eggs are LY 5 
ſmall tithes; and it is abſurd to ſay, that an ejectment would lie of Mar. 32. 
an egg · 2. Becauſe the ſheriff does not know of what he is to de- 
liver poſſeſſion, upon a babere facias poſſeſſionem. Sed non allocatur. 
Becauſe it has been adjudged, that an ejectment lies of wool, being 

tithe, and by the ſame reaſon for an egg. And therefore by all the 

barons judgment was given for the plaintiff. 11 Co, 25. Ex rela- 

tone m'ri Cheſhbyr & | 


June 17. Wedneſday. 


[JOLT chief juſtice declared, that all the judges of this court had Ng race 
made a rule, that no reference whatſoever of any cauſe depend- _ — pro 


ing in this court ſhould ſtay the proceedings of this court; unleſs it J. R. 


was expreſſed in the rule of reference, to be agreed, that all pro- Tir h mat- 
ceedings in this court ſhould ſtay. e I - e 
. | * 7 

Pentrye wver/. Trippett. 11 


FY a ſcire ſacias upon a recognizance of bail the defendant de- In {iire facies 
murred ſpecially, and ſhewed cauſe; becauſe neither the term Han recog- 
nor the year, when the judgment was given againſt the principal, pris nf! uk 
was ſhewn in the declaration. But judgment was given for the the term nor 


plaintiff, becauſe it is the courſe of the King's Bench not to ſhew be Neft of 
them, Contra of the Common Pleas. , | 1 


This ſeems bad practice in B. R. and guaere, whether B. R. does not now agree with the C. B. 
Dowler ver/. Keite. 


TIE defendant was taken into cuſtody by the officers of the 8. O. 1 Silk. 


court of admiralty by way of execution, being condemned 1 Qatt 


by ſentence there. And intending to procure his liberty, he per- * 
ſwades the plaintiff to ſue a habeas corpus ad —— * of orer 09 6he 


this court, to the intent that he ſhould be turned over to the Mar- Nebel the 
ſhalſea, he being in fact indebted to the plaintiff. And he being —— 
brought into court, Mr. Salkeld for the plaintiff moved, that the t ad re- 
defendant might be committed to the Mar/halſea. And he urged, pt 9-2. | 
1 3 1. That be de nding 
| 1M. 


W. 
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1. That if it were denied, there would be a failure of juſtice, be- 
cauſe the ſheriff could not arreſt and take the defendant out of the 
admiralty priſon ; that this court would not permit a failure of ju- 
ſtice. And he cited 2 Inſt. 23. 4 Inſt. 71. V. Jones 380, 2. That 
a perſon may be charged in cuſtody of the marſhal with the ſentence 
of another court, which this court cannot execute; as a man com- 
' mitted by Chancery upon a decree there may be turned over to the 
' marſhal of the King's Bench you a habeas corpus. 2 Roll. Abr. 6g. 
4 Inſt. 290. Hardr. 476. Sed non allocatur. For though pp a 
habeas corpus ad ſubjiciendum this court upon a charge of treaſon or 
felony would have turned the defendant over to the marſhal ; or 
if a bill had been filed againſt him, fo that he had been in cuſtody 
of the marſhal before ; but yet in this caſe the court cannot do i 
becauſe there is no plea in this court at this time depending "gain 
him; and it cannot be, becauſe he is not in cuſtodia marreſcalli. 
And he was remanded by the whole court. 


Dr. Watſon's This ſame term Dr. Thomas. Watſon, formerly biſhop. of St. 

. David's, being arreſted upon an excommunicato capiendo aſter an 

excommunication in the ſpiritual court for non- payment of coſts of 

the ſuit in which he was condemned, was brought into the King's 

Bench upon a habeas corpus ad reſpondendum J. S. de placito de- 

. biti, &c. and upon motion by the council of J. S. that he might 

be committed to the Marſbalſea, he was remanded, becauſe no ſuit 

was depending here againſt him, the bill of Mzddle/ex not being re- 
turnable till next term. 


Regina ver/. Langley. 
Inditment N indictment found againſt the defendant, for having; enter- 


? docs nor ie | \ tained two idle and vagrant perſons in his hoaſe, , knowitt 


ing vagrants, them to be ſuch, was removed into this court by certiorari. And 


See Burn's upon demurrer to it by the defendant, judgment was given for the 
— defendant, and his recognizance diſcharged. 1. Becauſe it was not 
ſaid, that they were vagrants at the time of the entertainment by 
the defendant. 2. Becauſe the entertainment of them, viz. the | 
giving them meat, drink and lodging, is not any offenſe» within 

39 Eliz. cap. 4. i | 5 
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Brown ver/. Mugg· 


Jectment. Upon a ſpecial verdi& the caſe in effect was thus. s. C. 1 Salk. 

The defendant Mugg had a benefice with cure of ſouls, of 161. 5 
8 J. per annum, to which he was preſented by F. S. and he was — . 
inſtituted and inducted. Then Mugg was made chaplain extraor- the King can- 
dinary to the King, and was preſented by the King to another be- _ wg _ 
 ncfice with cure of fouls, of 8 J. per annum, and he was inſti- . Bron. 45 
WW cuted and inducted to it. Upon which the King preſented the 3 Cro. 424. 


| leſſor of the plaintiff to the former benefice as by lapſe. And it 2 5 


was adjudged after ſeveral arguments at the bar, that the plaintiff 
| ought to have judgment, becauſe by the acceptance of the ſecond 
| benefice the former benefice became void ; a.chaplain extraordi 

of the King not having privilege to retain two benefices, with cure 
of ſouls, above 81. per annum value, without a diſpenſation. And 
judgment was given for the plaintiff. 


Regina ver/. Moore. © For killing 
| " 4M e TOW — 
Acer againſt the defendant for killing deer was removed doſed. 
into this court by certiorari, and was quaſhed, becauſe it ſaid 22 | 
only, that he killed deer in quodam laco where they had been uſually 10 tows; * 
kept, and did not ſay incloſed, 1 N e. 32. 


; 9 Geo. 1. 


e. 22. 


Holman ver /. Burrow. 


3 HE plaintiff brought an action of covenant againſt the de- s. C. 2 Salk. 
1 fendant upon an indenture of charter-party, which he al- 658. 
ledged in his declaration was made the twenty-ſixth of Auguft Pop. __ 
13 Will. 3. The defendant prayed oer of the deed ; which being 8 Mod. 45- 
granted, it was entred in haec verba: This indenture, &c. made, &c. 2 kd 
the fix and twentieth of Auguſt 1701. And then he pleaded in ** 
abatement of the bill this variance in the date of the deed pleaded, 
| and of that ſhewn upon the oyer. The plaintiff demurred. And 
ſerjeant Hall for the plaintiff urged, that this was not a material 
_ variance, becauſe the year 1701 was the thirteenth of William 3. 

And the court agreed, that though it was not ſaid in the deed anno 
cemini 1701, yet they would intend 1701 to be the year of our 
Lord 1701. But Holt ſaid, that the plaintiff, by his profert in 
curia, cujus datus eff eiſdem die et anno, had indo himſelf to 


doe decd dated the thirteenth of //illiom 3- but the deed produced 


not being ſo, it was a material variance. And he inclined for the 
+ . * : defendant, 


Mr 


— — | — 
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it lies. 


Peñ. 918. 


S. C. 1 Salk. 


358. 


Far. 54,9 

Mod. | 
Preſcription 
to repair a 


bridge. 


6 Mod. 150, 
307,255,191. 


381. 


At nift prius. 
Variance. 


defendant. Sed adjournatur. See afterwards. Judgment for hs 
plaintiff, quad defendens reſpondeat ulterius, | 


Taylor vet. 17 EA 


Trover,where T T was ruled by Holt chief juſtice, upon a trial at-#fS prius at 


Hertford, 4 Aug. 1 Arn. reg. that if goods be delivered to a 


carrier, and he does not deliver them according to the direction 
given him; upon demand of the goods from him, and refuſal by 
him to deliver them, trover lies againſt him; or an action upon 
the caſe lies againſt him upon the cuſtom. But if the goods be 
delivered to a ſervant of the carrier, or to his warchouſe-keeper, 


and they are not delivered, Cc. an action of trover does not lie 


againſt the carrier, &c. without an actual converſion by him. 


Regina wer/. Sir John Bucknall. 
N information was exhibited againſt the defendant, for that, 


that he and all the lords of the manor of D. have time where- 


of, &c. been obliged to repair a bridge, &c. which was out of re- 
pair, &c. Upon not guilty pleaded, and trial before Holt chief 
juſtice at mf prius at Hertford, Summer aſſiſes 1 Ann. reg, it was 
held by him, that a preſcription, that the lords of the manor ought 
to repair the bridge, without ſaying ratione tenurae, or ratione 


 terrae, was good; - becauſe (by him) the manor may have been 


granted to be held by the ſervice of repairing of this bridge before 


the ſtatute of Quia emptores terrarum; or the King may make ſuch 


a grant at this day, he not being bound by the ſaid ſtatute, And 
in pleading one may ſay, that he is obliged as lord of the manor. 


But indeed it is by reaſon of the demeſnes of the manor; and there- 


fore if part of the demeſnes be granted to J. S. he will be obliged 
to Contribute to the repairs : but the information or indictment may 
be againſt any of them; and though it appear upon the evidence, 
that another is obliged alſo, yet the defendant muſt be convicted. 
And ſo the defendant was convict in this caſe ; though he proved 
upon the evidence, that others were obliged to repair as well as 
himſelf, See after 804. | 5 E 


Sands and Taſh wer/. Ledger. 


T the Summer aſſiſes 21 Jul 1 Ann. 1702, at nifi prius at 
King flon, before Holt chief juſtice, the caſe was thus: In 


ae. Ad nid fo % A AA ³ A i d- F IT DENSATS 


debt for rent the plaintiffs declared, that Robert Hatton, being ſeiſed 
2 in 
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in fee of the lands out of which, Cc. the twenty- eighth of Octo- 
ber 1684. by indenture between himſelf of the firſt part, Wilkam 
Lambert eſquire of the ſecond part, the plaintiffs Sands and Taſh 
of the third part, and Mary, ſiſter of Mr. Lambert, the intended 
wife of Hatton, of the fourth part, covenanted for himſelf, &c. 
that he, the fame Michaeſmas term, ſhould levy a fine of the 
lands out of which, &c. to the uſe of himſelf for life, and 
after his death to the uſe of Sands and Taſb for twenty-one years, 
remainder to Thomas Hatton in tail, &c, with power reſerved to 
Robert Hatton at any time during his life to make leaſes of the 
lands out of which, &c. for twenty-one years, &c. that the fine 
was levied accordingly ; and that afterwards, vig. - 1900. 
Robert Hatton made a leaſe to the defendant by indenture rendering 
rent 15 J. per annum; that Robert Hatton was dead, and ſo the 
rent belonged to the plaintiffs ; and for the arrears of one year this 
action was brought. Upon nil debet pleaded, and iſſue joined 


-upon it, the plaintiffs at the trial gave in evidence this deed of 


ſettlement and fine. And upon reading the deed the power appeared 
to be, to make leaſes for twenty-one years in poſſeſſion, not in re- 


verſion, rendering the ancient rent, and not diſpuniſhable of waſte. 
And Holt chief juſtice ſeemed to be clear of opinion, that this was 


a material variance. For it was neceſſary to ſhew the power to 


intitle the plaintiffs to this rent; otherwiſe rent reſerved by tenant 


for life could not come to them in remainder ; and this power 


ſhewn in evidence is not that of which they have declared ; be- 
cauſe this is a ſpecial power, the other general. But Holt chief 


juſtice ſaid, that he would ſee the nature of the defendant's defenſe. 


Upon which the defendant gave in evidence a leaſe of the ſame 


Holt chief juſtice held, that by this leaſe the power was ſuſpended 
for the time of the leaſe ; but that being expired, he inclined, that 
the ſecond leaſe was good. Note, J. S. was alſo dead. I 

Mr. Raymond ſaw a variance between the leaſe ſhewn in the deela- 
ration, and that ſhewn in evidence, viz. the declaration was of a 
leaſe rendering 15 J. per annum rent, and this produced in evidence 
was rendering 15/. fer annum rent and three fowls, Upon which 


the plaintiffs were nonſuit. +» 


ee e ee 


* 


lands made by Robert Hatton in 1693 to Taſh and Mr. Lambert power ſul- 
for twenty-one years, if he and J. S. ſhould ſo long live. And pended. 
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Memorandum, That the firſ# day of this term Ss 

William Jennings e/quire of the Middle Tem- 

ple zook his place in Chancery as one of the 3 a 

Queen . council within the bar, being fworn Wl * 

before. | = 

= ' 

Ir 

—— 7 

* 

Holman wver/. Burrow. | 5 

1 85 e =: 

S. C. 2 Salk. Ovenant. The plaintiff declared upon an indenture of J 

658- charter- party cujus datus fuit viceſimo ſexto die Auguſii 2 

Viria es | ee main pag? - 

OT A decimo tertio anno regni Willielmi tertii nuper regis, &c. 
Vide f 1 This declaration was delivered of Hilary term 13 Will. 3. 
3. 23. The defendant in Eaſter term following pleaded in abatement. 


And by reaſon of the death of the King, and of the adjournment 

of Eaſter term from quindena Paſchae until tres Paſchae, the entry 

upon the record by the advice of all the practiſers, and by the 
approbation of the chief juſtice, was thus, viz. Et (quia ante 

em Mercurii proxime poſt quindenam Paſchae ultimo praeteritum 

Plea pleaded wſque quem diem praedifius Thomas Burrew ſalvis fibi omnibus et 
_ —— mmi modus exceptionibus quoad billam praediftam habuit licentiam ad 
of the term billam praedictam interloquends et tunc ad reſpondendum, &c. co- 
and death of ram dicto nuper domino rege apud Weſtmonaſterium, dictus dominus 
the Rig. rex Willielmus tertius diem ſuum Claufit extremum et ante eundem 
diem loquela praedifia adjournata fuit per breve dominae Annat 

nunc reginae Angliae de communi adjournamento coram eadem di- 


mina regina apud Weſtmonaſfterium uſque ad et in hunc diem ſcilicet di 
a die Paſchae in tres ſeptimanas iſto ecdem termino) modo ad bunc gi 
diem ſcilicet a praedidto die Paſchae in tres ſeptimanas coram d- pr 
mina regina apud Meſimonaſterium venit tam praedictus Benjaminu Ja 


Holman per attornatum ſuum praedictum quam praedictus Thomas 
; Burreu 


.. 
* 
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= 2.rrw per Joannem Bernard attornatum fuum, Et idem Thomas 
_ -/ndit vim et injuriam quando, &c. And he prayed cyer of the 
ſaid indenture, which was entred in haec verba, This indenture 
made the twenty-fixth of Auguſt 1701. and does not ſay anno do- 
= ii, &c. And then he pleaded a variance between the indenture 
in the declaration, and that ſhewn upon oyer, vis, he declared 


and this ſhewn upon the oyer is dated the twenty-ſixth of Augu/t 
1701. The plaintiff demurred. And laſt term to maintain this 


made anno domini, the court cannot underſtand, what it meant by 
101 in figures. Sed non allocatur. For the court underſtands 
= well enough, that the indenture meant by it the year of our Lord. 
Then he urged, that although the twenty-ſixth of Auguſt 13 Will. z. 
and the twenty-ſix:h of Auguſt 1701. were the ſame day, and 
mat notwithſtanding the court took notice of the year of the rei 

of every King, in what year of our Lord it happened; yet the 


nin his declaration, and therefore that this was a variance. And 
Hol chief juſtice ſeemed then to be of the fame opinion, and it 
was adjourned. But afterwards in this term he and all the other 
= judges held, that the twenty-ſixth of Auguſt 13 Will. 3. and the 
= twenty-ſfixth of Augu/t 1701. were the ſame day; and therefore 

| they awarded, that the defendant ſhould anſwer over. See Cro. 
_ 7c. 201. Dobſon v. Keyes. Paſch. 10 Will. 3. B. R. Cronnoell 
v. Grumſden, ante 33 5. | . 


* 


4 Stanian er/. Davies. 55 
7 Intr. Hil. 13 Will. 3. B. R. Rot. 179. 
he | 


uff primo Octobris 13 Will. 3. apud parochiam ſancti Martini in 
canis in comtatu Middleſex ac infra juriſdiftionem bujus curiae 


adtunc necnon diu antea et pojiea: quoddam commune hoſpitium voca- 
tum the Red Lion apud parochiam praedictam ef "= comitatum 
et juriſdiftionem praedictos exiſtens tenuit et cuſtodrvit, et Prae- 
dictus the plaintiff quoſdam ſpadones ipſius the plaintiff pretii vi- 
ginti librarum in flabulis praedicti the defendant infra boſpitium 
ſraedictum ſub cuſtodia praedicti the defendant ad pabulandos et 


SEETESPFTERETERL 


get redeliberandbs pro FO pretio inde per ipſum the 


3 upon an indenture made the twenty-ſixth of Auguſt 13 Will. 3. 


plea Mr. Raymond urged, that the indenture not being ſaid to be 


plaintiff by his cus datus had confined himſelf to the very date 


Jalvo cuſtodrendos er eidem the plaintiff cum inde poftea 7 
* 


795_ 


RROR upon a judgment againſt Davies in the court of the g c. __ 
A Marſhalſea in an action brought againſt him there by Stanian, 404. 
WH in which the plaintiff Sranian declared, quod cum idem the plain- 6 Mo4- 223- 
Caſe aga inſt 
— 
N ie 
(viz, the Marſhalſea), &c. praediftus Griffith Davies the defendant » horſe left © 
with him at 
livery. T 
11 Mod. 7. 


- . 


— 
— 
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tiff idem the defendant ſolvendo poſuit. [Then there was as 


other count upon the general cuſtom of innkeepers. Pracdictus 
tamen the defendant intending to defraud, &c, the plaintiff poftea 


ſcilicet eiſdem die anno et loco ſpadones praedictos adtunc et ibi den 


tam negligenter et improvide cuſtodivit quod ſpadones illi ob d:feftum 


curae et cuſtodiae of the defendant adeo vebementer et graviter equi- 3 | 


tati fuerunt et tam graves ictus verbera et contuſiones receperant et 
fuſtulerant, quad ſpadones illi deteriorati et totaliter ſpoliati fuerunt 
et nullius uſus ſeu valoris devenerunt et eidem the plaintiff ulteriut 
deſervire non potuerunt, et idem the plaintiff divers ſums of money 
in et circa curationem ſpadonum 1 expendere et erogare 
caactus fuit, ad damnum 201, Upon not guilty pleaded, verdict 
was given for the | ye upon the firſt count, and 5 J. da- 
mages; and as to ſecond count the verdi& was for the de- 
fendant. And judgment for the plaintiff. And error brought in 
this court, and general errors were aſſigned. And for the plain- 
tiff in error Mr, Raymond argued, that the judgment was erro- 


- Neous. 1. Becauſe the declaration was ill; for it cannot be pre- 


tended, that this action is maintainable upon the common cuſtom 
concerning innkeepers, becauſe it is not ſhewn, that the plaintiff 
was a gueſt: then it is the premium to be given to the defendant 
for the maintaining of theſe horſes, which alone can maintain the 
action; but then it ought to be ſhewn in the declaration, that 
the defendant agreed to maintain and keep the. horſes for a pre- 
mium ; which is not done here, and therefore the declaration is 
ill. Sed non allocatur. For ſince it appears by the declaration, 


that the horſe was delivered to the defendant himſelf, to be kept, 


&c. for a reaſonable price to be paid to the defendant by the 
plaintiff, one cannot intend, but that the defendant agreed to it. 


Cauſe of an Then he aſſigned another error, that it does not appear, that the 


6 cauſe of action aroſe within the juriſdiction of the Marſbalſea 
in an interior 
court ought to 


court; for though it is ſaid, that the defendant adtunc et ibidem 


appear to ariſe negligently kept the horſe, yet it is not ſaid, that be was rid and 


there. 


abuſed. adtunc et ibidem, Now the damages, which the plaintiff 
ſuſtains by the riding of the horſe, are the ground of this action, 


and not the negligence of the defendant in keeping him. And i 


in caſe of inferior courts nothing is ever intended to ariſe within 


the juriſdiction, unleſs it is expreſsly averred to do ſo. 1 Saund. | : 


73. Peacock v. Bell and Kendal. T. Jones 103. 3 Keb. 677, 

v. Holland, 1 Ventr. 28. Berkley v. Paine, 1 Ventr. 2. 
in the caſe of Heely v. Ward. T. Jones 230. Wallis v. Squire, 
1 Sid. 95, Raym. 63. Little v. Wright, caſe for calling the 
plaintiff whore, laid to be within the juriſdiction of the court, 
per quod (he loſt her marriage, and does not aver that to have 


been within the juriſdiction of the court: judgment for the plain- IM 


tiff in the Palace court, and upon error rev 
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| F the which was the ground of the action, and wirhout 
hich hr woes not lie, was not alledged to be within the jurif- 


diction of the court. 1 Roll. Abr. 545. pl. 3. Fore v. Storie. Cro. 
Car. 571. W. Jones 451. 


E contra it was argued by Mr. Ward for the defendant in error, 
that the negligence of the defendant is the original cauſe of the 
action. And for that he cited Raf. Entr. 3. Regiſt. 106. And 
that the riding, &c. were only aggravation of damages, and not 
the git of the action; and then though it was done in another 

ce out of the juriſdiction of the court, yet the ſaid court may 

ave juriſdiction of it. And for that he relied upon the caſe in 


Cs. Car. 570. Ireland v. Blckuell. | 


But Powell, Powys, and Gould juſtices, were of opinion for the 
plaintiff in error, that the riding, &c. was the cauſe of action, 
without which it would not lie; and therefore it ought to have 
been averred to ariſe within the juriſdiction of the court. And 


| Powell juſtice ſaid, it was impoſſible for the defendant, to main- 


tain his judgment. But upon the importunity of Mr. Ward it was 
—— abſente Holt chief juſtice. And afterwards Mich. 3. 
adjudged, that the judgment ſhould be affirmed, mutata opinion: 
of the three judges. | 


Finn ver/. Huron. 


PON a reference to the maſter, to examine the regularity + 
of obtaining a judgment againſt the defendant ; the maſter ſuit of avother 
reported, that the defendant was in priſon in the gaol of the town may __ 
of Newcaftle at the ſuit of J. N. and during his confinement et- 
there, he at the requeſt of the plaintiff, but voluntarily, gave a fef jodgmen, 
warrant of attorney to the plaintiff, to enter judgment againſt him — — 
in the King's Bench, for a debt owing by him to the plaintiff: ;, not — 4 
but at the time of the delivery of the warrant of attorney the de- But che cours 


fendant's attorney was not preſent. And whether this were cauſe, dens 


> 
to ſet aſide the judment entred up on the ſaid warrant, after exe- be preten... 


arion executed upon it a year before, was the queſtion. And, 
= fr curiam, 8 


t not being then in priſon at the plaintifÞs 
ſuit, might very well give ſuch warrant in the abſence of his own 


WY attorney. For the reaſon of the rule, that the attorney of the de- 


fendant being under confinement, ſhall: be preſent, when he gives 
2 warrant to confeſs judgment, is to avoid all practices on the part 
of the plaintiff, and to ſee that it is done without dureſs of im- 


4 | Priſonment. But the ſaid cauſe fails here, where the defendant is 
et in priſon at the plaintiff's. fait, nor abuſed by any artifice uſed 


by 
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by him. And therefore che whole court held the judgment wel 
given, and diſcharged the rule of reference. Mr. Lechmere council 
with the defendant, Mr. Raymond with the plaintiff. | 


Regina verſ. inhabitantes Aberford Eaſt. 3 t 
Mich. 12 Will. 3. n. 8. 


Original order N original order made at the general quarter- ſeſſions for the 4 : 
at the ſeſſions, Weſt Riding of 7ork/ſhire (whereof the tenor was thus, viz. 2 
char church- It is ordered that the churchwardens and overſeers of the poor of F 
ſhould make the pariſh of Abberford do make an aſſeſſment to the church and * 
a pound rate, Poor by a pound rate, and in the ſaid aſſeſſment do aſſeſs Gray/on- in 
0 0 ori field lands and all other lands within the ſaid conſtabulary to the * 
1 Keb. 685. uſe aforeſaid equally by a pound rate) was removed with other or- pl 
ders in B. R. upon a certiorar}. And Mr. Raymond moved to * 

quaſh this order, becauſe the juſtices have not any juriſdiction to Et 

make ſuch original order at the quarter- ſeſſions, though it had been ar 

otherwiſe if it had come before them by appeal. And a day was 7 

given, to hear council of both ſides. At which day no body ap- ar 

pearing to maintain the order, he moved to quaſh it the next day. de 

Which was granted by Powell, Powys and Gould juſtices, abſente ch 

Holt chief juſtice, Powell juſtice ſaying, that it was impoſſible to pl 

make it good. 5 | i - boy 

| | hi 

Shortridge ver. Lamplugh. an 

| | an 

Intr. Trin. 12 Will. 3. B. R. Rot. 454. 

Mich. 10 ll 3. C. B. Rot. 659. mn 

| | cor 

= 4 Nee upon a judgment given in C. B. in an action of cove- pla 
282 nant brought by Thomas Lamplugh againſt Elizabeth Sbieri. alt] 
Lutw. 351. The plaintiff declared, that Thomas Abby being ſeiſed in fee of a al: 
5 hv piece of ground in Weſtminſter, the eleventh of May 3 Will. & Mar. (fo 
Covenzze by indenture then bearing date demiſed it to John Grifith for ſixty WY oth 
brought by one years, rendering a pepper-corn rent for the firſt year, and 100. ma 
_ he allignee per annum for the ſixty years enſuing ; in which indenture C WE xs : 
ſion againſt Covenanted for himſelf, his heirs and aſſigns, to pay the ſaid rent, of 
the aſignee and to maintain the houſes agreed to be built upon the ſaid ground ene 
A eee in good repair; that Thomas Aſhby by indenture dated the twenty- ven 
ment of rent. eighth day of September 3 Will, & Mar. in conſideration of 5 5. wer 
bargained and fold the premiſſes to Sir Philip Medews and others for corr 

ant] 


one year; and that the ſaid Thomas Aſhby by indenture dated the 
1 twenty 


" 


— 
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=... ty-ninth of September following releaſed and confirmed the faid 


= irc of which indentures of bargain and ſale and releaſe, and by 
uurrtue of the ſtatute of Henry 8. for transferring uſes into poſſeſſion, 


T they were ſeiſed of the reverſion in fee; then he ſhews a leaſe and 


releaſe from Sir Philip Meadows and the other grantees to Lamplugh, 
min the ſame manner as he had ee the former leaſe and releaſe; 
tnen he ſhews, that the intereſt of Griſſin came by aſſignment the 
= twenty-firſt of May 4 Will. & Mar. to Elizabeth Sbiers; and then 
be affigns a breach in non-payment of rent due for five years and 
a balf, and in default of repairs. The defendant demurred to this 
declaration, and ſhewed for cauſe, that the declaration g/ duplex 
„ caret forma. And after argument, N was pronounced 
in C. B. for the plaintiff, and a writ o inquiry was awarded, and 
damages given 760 J. and then final judgment was entred for the 
plaintiff. Upon which Elizabeth Sbiers the defendant brought a 
writ of error; and pending it, ſhe died. And Shortridge as exe- 
cutor to Eliaabeth Shiers brought a writ of error coram vobis reſidet, 
and aſſigned the general errors. And it was argued by Mr. Peere 
iliams and Mr. Raymond at ſeveral days for the plaintiff in error, 
and by Mr. ſerjeant Darnall, Mr. Broderick and Mr. Weld, for the 
= dcfend.int in error. And the council for the plaintiff argued, that 
the judgment was erroneous, and ought to be reverſed, becauſe the 
plaintiff had not intituled himſelf to his action of covenant ; for he 
makes title to it as grantee of the reverſion, and he has not intituled 


and releafe, but he has not ſhewn, that the releaſe was made upon 
| any conſideration, nor is there any uſe declared; the conſequente 
of which is, that although the eſtate in law paſſed by the releaſe 
from the releaſor to the releaſee, yet the uſe remained in the re- 
leafor, which drew back to it the eſtate in law again; and ſo the 
reverſion continues, notwithſtanding any thing that appears to the 
contrary, in Thomas Aſhby and his heirs; and therefore that the 
plaintiff could not maintain this action. And they urged, that 
although at common law he who had the eſtate in the land had 


A alſo all that one could have there, uſes not being then invented 
r. (or they were afterwards invented by the men of religion, after all 
ty other attempts had been fruſtrated, to avoid the ſtatutes of mort- 
„ wain, May. Chart. cap. 36. 7 Edi. I. de religigis, Weſtm. 2. cap. 32. 
fu s appears by 2 Leon. 14. Brent's caſe, 2 Inft. 75. and in the time 
nt, of the wars between the houſes of Lancaſler and York they were 
od ng <ncouraged for the mutual convenience of both parties, in the pre- 
ty- Lenting of eſcheats and forfeitures) : nevertheleſs, after that they 
„voce invented, and that feoffments to uſes were become a fort of 


common conveyance (which happened in the reigns of Henry 6. 
and Edward 4. as appears by the reports) the eſtate in the land, 
Þ | and 


ptemiſſes to the ſaid Sir Philip Meadows and the others in fee; by 


himſelf well to the reverſion, becauſe he makes title to it by leaſe 


* 
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and the uſe of it, were regarded as diſtinct things: and then a man 

might have conveyed the eſtate to another, and retained the uſe to 

himſelf; or might have paſſed the eſtate to A. and the uſe to B. 

or might have granted the uſe, and retained the eſtate to himſelf; 

but the conveyance of the eſtate in the land did not convey the uſe, 

unleſs a good conſideration was mentioned in the conveyance ; or 

that the intent of the parties appeared, that the uſe ſhould paſs, as 

well as the eſtate. Therefore before the ſtatute of 27 Hen. 8. cap. 10. 

if A. made a feoffment, levied a fine, or ſuffered a common reco- 

very, without a uſe declared, and without conſideration, of lands, &c, 

the feoffee, conuſee, and recoveror, ſtood ſeiſed of the ſaid lands to 

the uſe of A. Then ſince the ſtatute of Henry 8. the law as to this 

matter is not altered; for the ſaid ſtatute intended only to execute 

the uſe in the poſſeſſion, and by that means to deſtroy the uſe ; but 

it did not intend to make any other thing paſs by. the conveyance, 

_ | than that which paſſed before. And therefore the uſe, not paſſing 
by the releaſe in this caſe, drew back to itſelf the eſtate paſſed by it; 
and the ſtatute executed it in poſſeſſion. And to prove, that a feoff- 

ment made without conſideration or uſe declared would at this day 

be to the uſe of the feoffor, Dyer 146. 2 Roll. Abr. 781. F. G. 

Litt. 271, 23. were cited. The ſame law of a fine, 2 Co. 58. 
Beckwith's caſe. The ſame law of a recovery, Latch 82. Palm. 462. 

Argoll v. Cbeyney. Now there is the ſame reaſon, that the ule 

ſhould not paſs by the releaſe without conſideration or uſe declared, 

as for a feoffment, fine, or recovery. As to the precedents cited 

by the council for the defendant in error, where feoffments are 

pleaded without conſideration ſhewn or uſe declared, Co. entr. 410, 

11. Herne 25. Winch entr. 1120. 2 Brown. entr. 152. Robin. 

entr. 468. releaſe pleaded to leſſee for life without conſideration or 

uſe ſhewn. Co. entr. 69. Raſt. 694, &c. it was auſwered, that all 

theſe books paſſed ſub ſilentio; but that one cannot ſhew any caſe, 

where it was adjudged, that ſuch a releaſe would be to the uſe of the 

releaſee; and that there are books, where the pleading is, to ſhew 

the conſideration or uſe. 2 Saund. 11, 277, 2 Ventr. 120. G. 

entr. 204, 220, 474. and the reaſon of the law as aforeſaid is agree- 

able. As to the objeftion made by the defendant in error's council, 

that in this caſe it was ſufficiently averred, that this releaſe was to 

the uſe of the releaſee, becauſe it is ſaid, that virtute cujus he was 

Averment by ſeiſed, &c. And for this Dyer 254.6. Cro. Elix. 678. Cro. Car. 221. 
eee + . Jones 245. Cro. Ja. 549. 2 Roll. Rep. 466. 3 Co. 44. were 
cient. cited, where it is held, that an averment with virtute cujus is ſuffi- 
cient. It was anſwered, that this was a concluſion without pre- 

miſſes, or upon premiſſes that will not warrant ſuch a concluſion; 

and therefore it will not avail. And as to the caſes cited, they were 

for the moſt part after verdict, which aids many defects. Another 
objection urged by the council of the other fide was, that this 12 
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1 enured by way of enlargement of the leaſe for a year, and 
therefore would participate of the conſideration of it, and that the 


leaſe and releaſe made but one conveyance. But to that it was an- Mod. 252. 


ſwered, that the leaſe and releaſe made but one conveyance as to 7 Mod. 74. 
the paſſing of the fee; but that they were in truth diſtin& con- 


| veyances, and had different operations, the one by the ſtatute of 


27 Hen. 8. the other by the common law. And as to what is 
ſaid, that the releaſe enures by way of enlargement of the eſtate of 
the leſſee; it is true, that it gives him a greater eſtate than he had 
before, but that notwithſtanding it deſtroyed the eſtate for years by 
merger; and. it cannot participate of the conſideration contained in 
the leaſe, which is perfectly diſtinct. And the council for the 
plaintiff in error relied much upon the caſe in 3 Levinz 233. Ed- 


| qvards v. Morgan, where in covenant brought by the aſſignee of 


the reverſion againſt the leſſee, judgment was ſtaid, becauſe the 
plaintiff did not make mention in his declaration to whoſe uſe the 
of the reverſion was, nor the conſideration of the grant; 


chief juſtice, before the ſtatute of 27 Hen. 8. cap. 10. ſuch pleading 
tered the way of pleading ; but ſince the ſaid ſtatute, pleading of a 


| feoffment, without ſhewing the uſe or the conſideration, with an 


point. Sed non allocatur. For per Holt If a releaſe be 
pleaded with- 
5 0 ; out ſhewing 

as in this caſe had doubtleſs been good, and the ſtatute has not al- the ee 
tion of it, it 

will be to the 

uſe of the re- 


averment virtute cujus, Fc. has been held good. Pld. 478. And leafee. 


. pleading of the feoffment, it does not follow from thence, that 
ſuch feoffment will be to the uſe of the feoffor; for that is matter 
of fact extrinſecal from the deed, which might have been declared 
by parol before the ſtatute of 29 Car. 2. cap. 3. and now by wri- 


ting, though it be not a deed; and therefore if it. was made to the 
. uſe of the feoffor, it ought to be averred accordingly. But it would 


be hard, that the judges ſhould conſtrue ſuch a feoffment, or the 
releaſe in this caſe, to the uſe of the feoffor or releaſor, where it does 
not appear; but if they were made to ſuch uſe, it ought to be ſhewn 
on their ſide; and until that be ſhewn, they muſt be intended to be 


made to the uſe of the feoffee and releaſee; eſpecially ſince the ſta- 


tute of 27 Hen. 8. for now if a feoffment or releaſe ſhould not be 


intended to be to the uſe of the feoffee or releaſee, they would be 


vain and to no purpoſe; for according to the caſe Rolle v. Oſborn, 
Hob. 20. he would have his old eſtate, and the warranty would 
remain ; and if the lands were of the part of the mother, they con- 
tinue ſo. And therefore the reaſon of ſuch feoffments and releaſes 
differs much from what they were before the 27 Hen. 8. for then 
there might be ſome reaſon to conſtrue the uſe to remain in the 
feoffor, c. becauſe notwithſtanding that, it was to ſome purpoſe, 
ug. to defraud the lord of his guardianſhip, or to conceal the te- 
nancy of the freehold, &c. The caſe in Co. Lite. 23. is only, that 
6 3 | | where 
*- 


the reaſon is, becauſe though no uſe or conſideration is ſhewn in 7 Mod: 77. 


7 
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where a man makes a feoffment without valuable conſideration to 
divers particular uſes, ſo much of the ute, as he makes no diſpoſition 
of, remains in him; and that is reaſonable, becauſe the reaſon of 
the making of the feoffment appears, viz. the taiſing of the parti. 
cular uſes. But in this caſe no reaſon o the thakibg of the releaſe 
appears, if it was not to the uſe of the releaſee; and therefore it 
muſt be to the uſe of the releaſee, till the contrary appears. But 
he agreed, that if particular uſes had been limited upon the rele:ſe, 
all the other uſes, that had not been limited, would be to the uſe 
of the releaſor, according to Co. Lit. 23. All the other judpes 
agreed with Holt chief juſtice. And Gould juſtice ſaid, that in the 
caſe of Reynoldſon v. Blake, in C. B. Paſch. ꝙ Will. 3. See 3 Satt. 
25, 40.] the grant of a rectory was pleaded without averment of 
the conſideration or uſe; and adjudged, that it was well enough, 
the exception being taken by himſelf. Like the cafe of a conftt- 
mation of a rent-ſervice to the tenant for life of it, to hold to him 
and to his heirs ; by this a tee paſſes to the tenant for life. Lirrir. 
ect. 549. Vaugb. 44. | | 8 


been Another error was aſſigned in this, that the plaintiff in the ori- 
u Kale lor a ginal action has declared, that he by virtue of the indentures o bat- 
year, and by gain and ſale and releaſe, and by virtue of the ſtatute of Henry 8, 
3 for transferring uſes into poſſeſſion, was ſeifed, Sc. whereas the 
che laute of treleaſe does not operate by virtue of the ſtatute of uſes, but by the 
27 H. 8. vas common law; and therefore it is informal at teaſt, and the defen- 
ſeiſed, Oe. dant has demurred ſpecially for want of form. Seu non allocatur. 
neg kes For though it is informal, yet the demurrer is general. For it is not 
fend only, enough to ſay, quod caret forma; but the particular want of form 
without ſhew- muſt be ſhewn. Want of a writ of inquiry was alſo aſſigned for 
on error; but upon diminution alleged, a writ of inquiry was feturned. 
And Mr. Raymond aſſigned for error, 1. That the writ of inquiry 

| Variance. could not be the writ of inquiry in this action, becauſe the writ of 
inquiry recited all the facts in the preſent tenſe, viz. that the rent 
adbuc inſolutus exiſtit, and the tenements adbuc are out of repair; 
whereas the action of covenant is only for rent in arrcar, and tefit- 
ments not repaired, at the time of the original ſued : butt his adbic 
in the writ of inquiry refers to the time of the 7e/te of the writ of 
inquiry. 2. The plaintiff ought to recover only for the damages 
that he hath ſuſtained at the time of the action brought; but here 
the jury upon the writ of inquiry have given damages that the 
plaintiff ſuſtained after the bringing of the action, viz. until the 

_ writ of inquiry ſued, which is erroneous. 2 Saund. 109. Hambleton 
v. Vere; Hab. 189. Harbin v. Green, Trin. 9 Will. 4. R R. Prince 
v. Moulton, [See before, 248.] But it was anſwered by the chief 
Juſtice, 1. That the writ of inquiry recited the declaration in bcc 
verba, Which was well enough. 2, That it was not like the caſes 
I — | cited, 
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cited, where more damages were given than ought to have been gi- 


ven; becauſe the jury in this caſe ought to give ſo much in da- 
mages as would repair the tenements, and put them into ſuch con- 
and damages alſo for the rent; and Damages in 


therefore if the tenements were become in a worſe condition ſince the nam: 


action brought, they ought to give damages for them. And the 
W judgment was affirmed by the whole court. os 


Watts ver / Roſe well. 
Intr. Tin. x Ann, B. R. Rot. 125. 4 


EBT upon bond. The defendant pleaded, that he deliver- 838 
ed it to J. S. as an eſcrowe, to be delivered to the plain- Pond 66. b. 


W tiff upon conditions to be performed by the plaintiff, which were Hob. * | 


not performed by him, &c. et fic non eſt fatlum ; et boc paratus eft dere 
verificare. The plaintiff demurs ſpecially, and ſhews the cauſe of ; fs e = 


it to be, becauſe the defendant has not aptly concluded his plea. tn debt upon 
And it was urged, that the plea ought to have concluded to the 28 _ 
country, it being an expreſs negative to the declaration. 1 Ventr. — 8 
210. E contra. 3 Keb. 142. Manning v. Bucknal. Intr. Hil. gers, be 
24 & 25 Car. 2. B. R. Rot. 1035. was cited by Mr. Raymond, but i con- 
where it was held, that ſuch plea might conclude the one way or curry. 

the other. But abſente Holt chief juſtice, the whole court gave see before 


judgment for the plaintiff, holding that ſuch a plea ought to con- 7687. 


clude to the country. 


Note, That no judgment was entred upon the roll in the caſe 
of Manning v. Bucknall. And Mr. Lutwyche told me, that his 
father and ſerjeant Grrdler (who were counſel in the ſaid caſe) re- 
membered it, and ſaid, that judgment was given for the plaintiff 
there afterwards, the court being upon the firſt motion of the 
ſaid caſe of opinion as reported in 3 Keb. but afterwards chang- 
ing it. | | 


The ſame judgment the fame term between Bedell & Tempeſt. Bedell v. 
Iutr. Trin. 1 Ann. B. R. Ret. 64. in which Cheſlyre was counſel Tempeſt. 


| for the plaintiff, and Raymond for the defendant, 


| == a T Regina 


years indicta - ing in poſſeſſion will be obliged to do it; and if he fail, he will be 
| writ | "ot te. indiRable for it. But he ſaid, that where a man is obliged to make 


f Intr. Tin. 1 Ann. B. R. Rot. 360. 
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Regina very. Sir John Bucknall. See before 792. 


„ 


8. C. Fart. 54. A N information was exhibited againſt the defendant for not re- 
A man cannot pairing a bridge; and it was alleged in the information, 
be charged to that the defendant ought to repair the bridge, eo quod ipſe nunc 
repair a 4 | 


bridge, barely I et per diverſos annos ultims elapſos fuit dominus manern de B. &. 
as lord of the Upon not guilty pleaded, it was tried before Holt chief juſtice at 
manor] Hertford, laſt ſummer aſſiſes, where a verdi&t was given for the 
Shaw's Pariſh Queen, And now Mr. Broderick moved in arreſt of judgment, 
”_ cap. Go. that it does not ſufficiently appear by this information, that the de- 
fſendant is obliged to repair this bridge; for regularly the county 
ought to repair the publick bridges; and no man ſhall be charged 
with the reparation of them, except ratione tenurae or by pre- 
ſcription; and therefore it ought to have been ſhewn here, b 
which of theſe two means the defendant became chargeable with 
theſe repairs. And he cited Noy 93. Latch 206. Stile 108, 
Sir H. Spiller's caſe, and 400. And at the aſſiſes, as alſo upon 
the firſt motion here, Hol chief juſtice ſaid, that this amounted to 
a ratione tenurae. But judgment was ſtayed, guouſgue, Cc. But 
afterwards at another day, Mr. Williams moving for judgment for 
the Queen, Holt chief juſtice mutata opinione, ſaid, that although 
the defendant was lord of the manor, yet that was no reaſon, that 
he ſhould repair the bridge ; but ſome particular charge ought to be 
ſhewn, as ratione tenurae, or by preſcription. And in ſuch caſe, 
Tenant for Where a man is obliged to repair a bridge, his tenant for years be- 


bridge. ſenſes againſt another, it is enough to ſav, that omnes occupatores 
ought to repair, &c. becauſe that lays a charge upon the right of 
another, which it may be, he cannot particularly know. See Cro. 
Ja. 665. Holbatch v. Warner. All the other judges were of the 
ſame opinion, and judgment was arreſted, NE 


Snow verſ. manucaptores Firebraſs. 


8. C. 2 Salk. * a ſcire facias againſt the defendants upon their recogniſance, 
1 Sc. the writ of ſcire facias in aſſigning the breach ſaid, that 
Meble. Hrebraſs did not render himſelf priſonae marreſcalli marreſcalciat 
of the per- dicti nuper regis, and did not ſay, coram ipſo dicto nuper rege, as 
formance of a the recognifance was, Ce. And Mr, King for the defendants 
coneitio? urged, that the breach for this reaſon was not well aſſigned, for 
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this marſhal, mentioned in the breach, muſt be underſtood of the 

earl marſhal of England, or of the King's houſhold, and not of the 

King's Bench; and the defendants were only bound, that Fre- 

| braſs ſhould render, Sc. to the marthal of the King's Bench; and 
therefore it does not appear, that the condition of the recogniſance 

was not performed. Sed non allocatur. For it was ſaid, ea 6cca- 

| fone ; and, per curiam, that will ſupply the want of the words, pup. 1177. 

| coram ipſo dicto nuper rege, if they were neceffary. But, per cu- 

riam, it would be a foreign intendment, to intend this of the mar- | 
ſhal of the houſhold, or of England, And therefore judgment was Plea of a/ ca. 
| given for the plaintiff. Note, That the defendants pleaded, no . 
bios ad ſatisfaciendum, and concluded to the country ; the plaintiff de counry. 
demurred ; and the plea was held ill by all for that reafon. And Marhal of the 
Holt chief juſtice ſaid, that the marſhal of this court was part of Xing" Bench 
| the office of the earl marſhal of England formerly, as appears by — _ 
the book of 39 Hen. 6. 32. 5. and that this office of this court was marſhal of 
derived out of the other in the time of King James I. - England. 
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Jjuſtin ver. Ballam. 8. C. 1 Salk. 
h | 5 | 34- 
ALL AM livetied in the adriralty dsh u Hip of Wen Malloy 2am. 
Y for that ſhe being in great diſtreſs ſor want of ah anchor and 235: 
cable, Ballam had contracted with the maſter of the ſaid ſhip; and LY — - 
delivered them on board. &c. Upon which a motion was made Prohibition 
in this court for a prohibition, to be directed to the judge of the 8raned.cofiay 
admiralty, to prohibit him from proceeding in the ſaid fuit, upon NS 
a ſuggeſtion that the ſaid contract was made upon the land, 72. gainſt a hip 
| at Ratcliffe upon the river Thames, the ſaid ſhip then being in 2Pobecored 
the ſaid river Thames there. And a rule was made, that the defen- — — * To 
dant ſhould ſhew cauſe, why a prohibition ſhould not go. Upon «+ for a 
which Mr. Broderick ſhewed for cauſe, 1. That of late times the Sm 
admiralty had been always encouraged, and that they ought to 36 
have cogniſance of all things incident to the navigation ; therefore Jn, 152 
they ſhall have cogniſance of a ſuit for mariners wages. 2. That 7%. 983. 
in this eaſe the defendant would be without remedy, if a prohi- 75 
; bition ſhould be granted ; becauſe the mafter, of the ſhip, with 0 
bv bom the contract was made, was dead, and the part-owners were 
foreigners, 3. That the contract being upon the land will not 
hinder the admiralty to hold plea ; as was eld in the cafe of C 2 Roll. Rep. 
| fard v. Lewftie ; where a libel was in the admiralty againſt a ſhip 4. 
pon a hypothecation made of her at land, and that appeared upon 
dhe inſtrument of hypothecation, which mentioned it to have been 
made at Rotterdam; and yet a prohibition was denied after great 
Oofiderstion. Now here though the anchor, &c. were fold upon 
be land, yet the ſtreſs of weather, which diſabled the ſhip, was 
| | 2 "open 
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upon the high ſea ; and therefore the original cauſe being within 
the juriſdiction of the admiralty, will draw the reſidue to it as in- 
cident. Sed non allocatur. For, per curiam, this is not like the 
caſe of Coſtard v. Leuſlie. 1. Becauſe it does not appear in this 
caſe, that this ſhip was in her voyage, when ſhe became in diſtreſs 
for want of an anchor, &c. and at the time of the contract. 
2. There was no hypothecation here, as there was in-the caſe cited; 
now where there is an. hypothecation, if the admiralty ſhould be 
prohibited to proceed, &c. the party would be without remedy, 
for no ſuit can be againſt the ſhip at common. law upon it. Now 
it is true, that by the maritime law every contract with the maſter 
of a ſhip implies an hypothecation ; but it is otherwiſe by the law 
of England. Therefore this being a contract made with the maſter 
upon the land, it is the common caſe. The admiralty- cannot 
have cogniſance of ſuch a ſuit. And therefore a prohibition - was 
granted. But at the importunity of the defendant's- counſel the 
court gave order, that the plaintiff ſhould declare upon it, Sr. 


. ITY. 2 & hs jdt gas hh = @ «a po ; 


Withers ver/. Harris; 
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S. C. 1 Salk. E HE plaintiff recovered judgment in ejectment 'againſt the 
—— defendant; and after that a year after the judgment was ex- 
Farr. 50,64. pired, he ſued an habere facias poſſeſſionem, and execution thete- 
ao, Ab. upon was executed. Upon which Mr. Mountague moved, that the Wi 
4a 4 6. ſaid execution might be ſet aſide as irregular, becauſe the plaintiff 
7 Mod. could not ſue execution upon the ſaid judgment after. a year after 
Habere facies the judgment given, without a ſcire facias. Upon which a day 
. was given to hear counſel of both ſides. And at the day Mr. 
after the year Peere Williams for the plaintiff urged, that the execution was re- 
expired clan gular. He admitted, that if the plaintiff would ſue an execution 
<jetiment for the damages after the year, he ought to ſue a ſcire facias; or 
without 2 ire in ſuch a cafe as this he might ſue a ſcrre facias if he pleaſed, but 
Habe haz. that it was not neceſſary to ſue ſuch a writ. He ſaid, he did not 
ment. know, that before the time of Charles II. any ſeire facias had been 
Comb 250. brought upon a judgment in ejectment. And in 2 Keb. 55, 1 Sid. 
* wy _” 317. it was looked upon as a new caſe, That the law would not 
permit any man, who had recovered a right, to be without reme- 
dy; therefore a ſcire facias lay upon judgments in real actions af- 
ter the year, and debt in perſonal actions; and by the ſtatute of 
Weſjlm. 2. a ſcire factas was given upon recovery in perſonal acti- 
ons ; but at common law the laintiff had no remedy after the year 
upon a judgment in ejectment, unleſs he might ſue execution; be- 
cauſe no ſcire facias lay, it not being a real action; which would 
be ſuch an inconvenience, as the common law would not have 
permitted: therefore of neceſſity the plaintiff might ſue * 
1 1 5 cr 
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| a 8 1 common law. And if he might, then he may do 
0 = this yl becauſe no ſtatute deprives him of the ſaid remedy. 


That the reaſon why a ſcire facias lay upon a recovery in a real 


action at common law was to the end that the tenant might have 


unity to ſhew his right, without being driven to a higher 
Fa e ch reaſon does not hold place in caſe of an eject- 


ment, becauſe by recovery in ſuch action the poſſeſſion is only 


recovered, and the defendant is not driven to a higher action, 


but may have another ejectment, and try it the next aſſiſes. He 


urged farther, that ejectments are favoured by the law, and would 


lie of things, of which a real action would not lie, as de cottagio, 


pomario, c. Cro. Eliz. 818, 854. Stile 215. That it could 
be no inconvenience, to allow of ſuch execution without a ſcrre 


| facias; but it would be very inconvenient of the other fide, to 


drive the recoveror in ejectment to a ſcire facias after the year after 


| the judgment, becauſe it is uſual in mortgages. to have judgment 


confeſſed in ejectment by the mortgagor to the mortgagee; and if 
in ſuch caſe the mortgagee after the year ſhould be driven to a 
ſcire facias; he would be in no better condition, than if he were 
driven to ſue an ejectment originally. That in this caſe the plain- 
tiff might have entred without ſuing an habere facias poſſiffienem; for 
where the land recovered is certain, the recoveror may enter at his 


own peril, and the al ſtance of the ſheriff is only to preſerve the 


peace. 2 Sid. 156. 1 Koll. Rep. 213. Ney 71. Palm. 203. 


therefore that the ſuing of it will not vitiate. And laſtly, he 


relied upon 1 Sid. 35 1. 2 Keb. 307. Okey v. Vicars, as a caſe in 
point, that a ſcire facras need not be ſued after the year after judg- 


ment in ejectment. Sed non allocatur per curiam. For (by them) 


as to the poſſeſſion an ejectment is in nature of a real action at 
common law, and therefore by common law a ſcire facias would 
lie upon a judgment in it. This was the proper remedy by com- 
mon law for a termor for years to recover his term, and ſuch a re- 


covery bound him who had the inheritance, and he and his heirs 


could not falſify it no more than a recovery in a real action. Now 


there is the ſame reaſon therefore, that a ſcire ſacias ſhould lie af- Sar facias | 


er the year upon a judgment in ejectment, as upon a recovery in a 


lay upon a 


real action. And Holt chief Juſtice ſaid, that perhaps if the reco-/9ement in 


| - 0 # | 2 ejectment at 
veror was delayed of his execution, by ſuing of a writ of error, common law. 


that might alter the cafe: For if the defendant brings error after 


the year after judgment given, and afterwards becomes nonſuit, the 
detendant in error may fue out execution without a ſcire facias. 
[Sce Cr. Eliz. 706, 7, 416. Cro. ac. 364. 1 Roll, Abr. 889. 
5 Co. 88. Garnon's caſe.] And that is an anſwer to the caſe of 
Okey v. Vicars, And he ſaid, that he was not at all ſatisfied with 


Scire fucias lay 


the opinion of Coke, 2 Inſt. 469. in his comment upon JWefm. 2. upon judg- 
cap. 45. that no ſcire facias 8 upon judgments in perſonal actions mente in Per- 


ſonal actions at 
at common law. 
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at common law; for the general words, five alia quacunque irr. 
tulata, &c. following, conventiones, recognitiones, &c. cannot be 
underſtood of judgments, according to his own rule of conſtruc. 
tion, 2 Co. 46. b. ſince judgments are of a ſuperior nature to what 
was mentioned before. But Pawel! juſtice ſaid, that all the books 
warrant Coke's opinion, and the conſtant opinion of all the judges 
ſince, viz. that no ſcire facias lay upon judgments in perſonal 
actions before Weſim. 2. And yet he himſelf ſaid, that a ſcire 
factas lay upon a judgment in annuity after the year at common 
law. ¶ Ideo guaere, for the ſaid aſſertion fortifies the opinion of 
the chief juſtice Holt.) Holt chief juſtice ſaid farther, that the 
reaſon why ſcire facias's were rarely ſued in ſuch caſe is, becauſe 


riffs or defen- are ſeveral plaintiffs or defendants, and one of them dies, -exe- 
dants, onedies, 


execution may cution may be ſued by or againſt the ſurvivors, upon ſuggeſtion. of 


be ſued by or the death made upon the roll. But where there is but one defen- 


2 the dant, and he dies, it is a queſtion, whether execution may be ſued 
urvivors. K 


Ne. If e de- without a ſcire facias. In perſonal actions doubtleſs it cannot, be- 


fendant dies? Cauſe a new perſon will be charged. But in ejectment the plaintiff | 


ought to have execution only of the land recovered. Shelley's cafe, 

1 Co. 93. will not warrant it, becauſe there the death was the 

_ ſame day, that the habere facias ſerſinam bore teſte, and ſo it was 

Badger v. held to be a death after the re. He ſaid farther, that it was held 


| i in this court in the caſe of Badger v. Loyd, that the plaintiff might 


Plaintiff may enter pending the writ of error upon the judgment in ejectment, 


enter pending if he could find the poſſeſſion empty; for the writ of error binds 
the writ ofer- the court, but not the right of the party. But he muſt take carc, 
ror upon the that he do not enter with force. They all held, that the ſcir: 


judgment in - a 
Lzellment Jacias ought to have been againſt the defendant and terre-tenants 


alſo; but that this might have been made good, by ſuing of an l- 2 


bere facias poſſaſionem within the year, and by an entry of vice 


comes non miſit breve; and therefore that is a means for mortgages i 


who have judgment in ejectment acknowledged to them; though 


Holt chief juſtice ſaid, that it was a uſurer's trick, and not to be 1 


Lady Ali. encouraged. And Powell juſtice ſaid, in the caſe in C. B. of lady 
bon's caſe. Alllibon, it was held, that the mortgagee, who had a judgment con- 


feſſed to him of the lands mortgaged in ejectment, could not ſue an 1 
babere facias poſſeſſicnem after the year after the judgment, but might Wi 


prevent any inconvenience, by ſuing of an habere facias poſſeſſionen, 
and by entry of a vicecomes non miſit breve, The execution was i 
aſide as irregular, and reſtitution granted. 


Several plain- the plaintiff generally ſues execution immediately. Where there 


herd. 


3 


Galliſand Wi 
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=_ Galliſand ver,. Rigaud. 
Intr. Trin. 1 Ann. B. R. Rot. 121. 


IN an attachment upon a prohibition the caſe was thus. The S. C. 2 Salk. 
I defendant libelled againſt the plaintiff in the Eccleſiaſtical Court, Fit „s. 
for having ſolicited the chaſtity of a woman, after the plaintiff had 7 Mod. 
| been indicted for an aſſault upon the ſame woman with intent to After a man is 
raviſh her, and convicted and fined upon it, and after that the ee 0 
voman had ſued an action of aſſault and battery againſt him for for having af- 
che ſame offenſe, which action was depending at the ſame time faulted a wo- 
that the proſecution was in the Spiritual Court. All this matter on a ore 
appeared upon the pleadings ; and the queſtion was, whether the her, be cannot 
prohibition ſhould ſtand, or whether a conſultation ſhould be grant- — 7 Song 
ed. And Mr. Mountague argued, that a conſultation ought to be 1 = 
granted, becauſe-the ſolicitation of the chaſtity of a woman was 1 Roll. 295. 

| properly of eccleſiaſtical cogniſance. 2 Inf. 488. Then though 2 Last. 483. 
the defendan: be convi& upon an indiftment, and though an action 
depends for the ſame cauſe, yet it is no cauſe of prohibition. 

1. Becauſe the ſpiritual and temporal courts in ſome caſes have 
concurrent juriſdiction, as in caſes of penſions claimed by preſcrip- 
tion, &c. 2. They proceed diverfis rationibus, the one for pu- 
| niſhing by fine, or giving damages, &c. the other pro ſalute ani- 
S m2. That this difference is obſerved in Artic. cler. cap. 6. and is 
| confirmed by the common caſe of having laid- violent hands upon 


a clerk. 


E contra, it was argued by Mr. Eyre, that the prohibition ought 
to ſtand, Of which opinion the whole court ſeemed to be, be- 
cauſe though the ſolicitation, &c. was of eccleſiaſtical conuſance, | 
yet the force added to it, which is temporal, makes ie cogniſable woo "=" 
by the temporal courts. As if A. calls B. whore and thief, the thief, 4 can- 
action ſhall be ſued at common law, and B. cannot libel againſt A. = ee in 
in the Spiritual Court for the word whore, and have an action at 8 
common law for the word thief. See 2 Roll. Abr. 295. It is alſo 2 Roll. Abr. 
one continued act, and therefore not mere ſpiritualia. 2 Inſt. 206. (N.) p. 
| 488. Coke ſays, mere ſpiritualia ſunt, non habent mixturam |; 39 

temporalium. As to the caſes cited, where notwithſtanding a re- 12 Mod. 242, 
| Covery by the huſband in treſpaſs and aſſault upon his wife, Cc. 248. 
yet the Spiritual Court proceeded to puniſh the man for adultery ; A aden 
they are not to this purpoſe, becauſe in the ſaid caſe for the adulte- join in aſſault 
ry there could not be a proſecution at common law; and in the Oy, 
ſaid caſes the huſband and wife could not join in an action of treſ- PP) 2 3 
paſs. And Halt chief juſtice ſaid, that the uſual way of declaring wif T n- 
| A 185 See On. Jo. 


538. 


— * 
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in the ſaid actions for having defiled a man's wife, is not ſo good; 
and as ſome of the ſaid declarations have been, it might have been 
a queſtion, whether they had been good, though it is a treſpaſ 
guoad the huſband ; but the proper action is, guare uxorem ſuan 
rapuit. Raft. treſpaſs 662. 6. And Pavell juſtice ſaid, that the 
preſent caſe was like the caſe of the abbot of Sf. Albans in 
22 Edw. 4. 20. cited 4 Co. 20. a. where the ſolicitation of cha. 
ſtity, being mixed with impriſonment and force, was become of 
=_ F- temporal cognizance. But though the opinion of - the court waz 
He as aforeſaid, at the prayer of the defendant's counſel they gave or. 
„ der, that this caſe ſhould be argued by civilians. But afterwards 
an apparent fault being in the pleadings, they refuſed to hear the 
civilians. And judgment therefore was given, that the prohibition 
ſhould ſtand, | | 


"2 $f a 


Greenway ver/, Freeman. 
we” EBT upon judgment. The defendant pleaded a compoſi- 
ogy 8 tion made with two thirds of his real creditors, &c. and the 
ment that he act of parliament ; and in his plea he avers, that he /e ab. uſual 

| * for loco commorantiae ſuae ſuch a day ſubtraxit et alſcondidit, being 

— 1. . unable to pay his debts, but does not ſay that he abſconded tor debt, 

And for this fault judgment was given for the plaintiff, as it 

N v. my been before in a caſe in this court between Soutbouſe- and 
| ter. | 


1 Eaſt ver/. Eſſington. 
8. C. 1 Salk. "VASE upon a bill of exchange. The plaintiff, declared up- 


A s on the cuſtom of merchants, upon a bill directed to the de- 
5, C. 3 Salk. fendant in this manner: Pray pay this my firſt bill of BIG 
40% the ſecond and third not being paid; and then he ſhews, that 


Indorlement bill was indorſed by the drawee to himſelf in this manner: vis. 
n 245; that the drawec indorſavit Fr billam illam contenta billae illius 
34" fore folvenda to the plaintiff, &c. Upon nen aſſumpfit pleaded, 
_ verdict for the plaintiff, And Mr, Lee for the defendant moved 
in arreſt of judgment. 1. That it is not averred, that the ſe- 
cond and third bills were not paid; and without that the plain- 
tiff is not intituled to his action, for if the ſecond or third was 
paid, the defendant is not bound to pay this bill; and the 8 
ment is guaſi a condition precedent, which ought to intitle 
plaintiff to this action; and therefore it ought to be averred. Sed 
ke xr hi non allecatur. For, fer curiam, though it had been ill upon 
et | lain demurrer, yet it is aided by the verdict; for if the * x 
Ew 


. . 5 3 
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third had been paid, the jury would have found non afſump/it 
here. 2. A ſecond exception was, that the indorſement ſhewn 
in the declaration is not ſuch as will transfer the property of the 
bin, and therefore the plaintiff is not intituled to this action. Sed 


min allacatur. For, per curiam, it is aided by verdict; as want of 


attornment in debt for rent by the aſſignee of the reverſion, is 
aided by verdict. And judgment was given for the plaintiff, 
Mr. King for the plaintiff, | : | 


Nicholls ver. Tirrett. 


| I); BT upon bond. The defendant pleaded the act of com- s. C. Far. 96. 


poſition, Sc. Exception was taken to the plea, that the 7 
defendant only ſays, that he abſconded the ſeventeenth of Novem- 3 _ 


ber 1696. and does not ſay, that he abſconded at the time of the therime of the 


making of the act. For the ſeventeenth of November extends only e the 


to the being a priſoner for debt, but the abſconding ought to be 4e 810. 
at the time of the act, &c. And for this reaſon the plea was 


x held ill, and judgment for the plaintiff. Ex relatione m'ri Jacob. 


The fame point was refolved Trin. 2 Ann. B. R. between Couſins Couſins v. 


and Callcutt, after conſideration had by the court of the different Calcutt. 
penning of the act. Mr. Salkeld counſel with the plaintiff, Mr. 


Branthwatte with the defendant. 


Henry ver/. Cole. = 


PON iſſue joined in an action, the writ of / prius S. C. Farr: 
was awarded in the name of the King, and then entry % 

was made upon the record, that before the day in bank the King ri awarded 
died; and at the day in bank the writ is returned by the juſtices by the King 
of the Queen. And Mr. Ward moved, that it did not appear, ined in 
that the King died before the day of fi prius; and if not, the the Queen. 
execution of the writ by the juſtices of the Queen was erroneous. 

Sed non aliocatur. For, per curiam, they will take notice on Notice of the 
what day the King died, which was the eighth of March, and drath of the 
conſequently before the twenty - ſeventh of April, which was the Nit. 
day of niſi prius. And therefore the execution of the writ by the 

juſtices of the Queen good. And judgment was given for the 

plaintiff. See the late act of parliament, Stat. 1 Ann. rap. 8. 


”” | How 


594. 
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| How ver}. Prinne. 


8. C. 2 Salk. + E for words. The plaintiff declared, that he was a juſtice 


„ of peace, and deputy lieutenant for the county of Glouceſter, 


Lutw. 1293. and that he had been repreſentative of the ſaid county in parlia- 
7 Mod. ment, and then was candidate to be choſen knight of the ſaid 


Dont 3% ſhire, Ge. that the defendant, intending to defame him, and to 


your vote for hinder him from being elected, ſaid to J. S. in the hearing of di- 
Mr. How, Sc. vers freeholders of the ſaid county: Don't give your vote for 


Mr. Howe, for he is a Jacobite, and is for bringing in the prince 


* of Wales and popery, to the deſtroying our nation;“ then he 
lays another count, averring himſelf to be a privy counſellor, &c. 
and that the defendant faid of him, c. 1 have been arreſted 
* this morning at the ſuit of the honourable Fn How eſquire, 
and it has coſt me five ſhillings and ſix pence for my breakfaſt, 


*© and if you do not vote for him, he will ſerve you ſo too; 1 


© know why it is, it is becauſe I would not give my conſent to 
him, to bring in popery and the prince of Wales.” Not guilty 
pleaded. Verdict for the plaintiff, and 400/. damages. Upon 


which Meſſieurs Mauntague, Weld, Parker, and Lechmere, moved 
in arreſt of judgment, that the words were not actionable. And 


it was argued on the other ſide for the plaintiff by Mr. ſolicitor 
general Harcourt, Mr. Grove, and Mr. Banniſter. And this day, 


the twenty-ſeventh of November, Holt chief juſtice pronounced the 


opinion of the court to be, that they were actionable, being ſpoken 
of a man, who enjoyed ſuch offices, c. But they would not 
determine, whether they would have been actionable or not, being 


ſpoken of a private man. And the principal reaſons of their 


judgment were, 1. That they ought to intend the words bringing 
in, to be underſtood of bringing into England, being ſpoken by 


an Engliſhman (for every man ſhall be intended here to be an 
_ Engliſhman, if the contrary does not appear. 5 Co. 7. 6, Caudry's 


caſe) and eſpecially the words, -to the deſtroying of our nation, 
being added. 2. That it is notorious, who was meant by the 


words, prince of Wales; for the law took notice, that there was a 


pretended prince of Wales, as appears by the 7 & 8 Will. 3. cap. 15. 
which enacts, that the aſſerting, that the pretended prince of Wales 
hath any right to the crown of England, ſhall be a premunire. 
Then theſe words being ſpoken of a juſtice of peace, &c. will be 


actionable; becauſe they charge him, with maintaining ſuch prin- 


ciples, as ſuch an officer ought not to have, and for which he 

- ought to be diſcharged from his office. 3 Lev, 50. Raym. 482. 

Sir Thomas Clarges v. Rowe, a caſe ſtrong in point. 3 G. 191, 

1 Leon. 335. Cro. Ja. 202. Yebv, 104. | 
4 „ 


Objection. 


= 
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Objection. That the words may be underſtood, that Mr. How 
would bring in popery and the pretender by act of parliament, 


which was lawful.; and then to ſay ſo, did not import any ſcandal. 
Anſwer. That is too foreign an intendment. 


Objection. That the words do not charge Mr. ue with the 


doing of any act. | 
Anſwer. No act was charged to have been done in the caſes 


cited in 3 Lev. 50. and 3 Co. 191. and yet they were held aQion- 


able. And words will be actionable, if they charge men with 


evil inclinations and principles. 1 Brownl. 5. He will play of 


both fides. 1 Roll. Abr. 86. He will cut him out of doors. 


O bjection. That theſe offices are not offices of profit, &c. 


Anſwer. Yet if the words ſpoken e fuch an officer cri- 
minally, they will be actionable ; otherwiſe if they only import 
ignorance. 1 Lev. 52. Bill v. Field, But farther theſe words do 
more than charge the plaintiff with evil principles. only ; for one 
muſt preſume, that he who heard Mr. Prinne ſpeak theſe words, 
would preſume, that he knew the matter charged, by ſome diſ- 
courſe, or overt- act, of Mr. How's; how otherwiſe could Mr. 
Prinne know Mr. How's inclinations ? And ſuch overt-act would 
be criminal, and the words importing it actionable. And upon 


this conſideration perhaps the words would bear an action in the 


caſe of a private man. The ſame reaſon will maintain the aQtion 
for the words in the ſecond count. And therefore judgment by 


the whole court was entred for the plaintiff, | 


Afterwards: error was brought upon this judgment in parlia- 
ment, and exception taken, that the verdi& was ill found, becauſe 
he was found guilty quaad the words primo et ſexto mentionata. 
And after long debates at ſeveral days, judgment was affirmed by 


forty-eight lords againſt thirty-four, Monday January 29, 1704. 


Ingledew 
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: Ingledew ver. Cripps. 
Intr. Fil. 13 Will. 3. B. R. Rot. 438. 


155 2 Salk, \EBT. The plaintiff declared upon a bill penal, ſealed and 


ral delivered by the plaintiff to the defendant, - reciting, that 
7 2 whereas the plaintiff had agreed with the defendant to ſell to him 
The obligee | 


Math election, ſo many ſtacks of wood, the defendant for that covenanted to 

either to ſue pay to the plaintiff 35 J. for every hundred of the ſaid- ſtacks; 

for the penal- and bound himſelf in the penalty of 100 J. to do it; then the 

3 4 plaintiff ſhews, that there were ſo many ſtacks, &c. and brings his 

in the penal action for 310/. Cc. as the total for all the ſaid ſtacks. The defen- 

bin. dant demurred. And it was objected by Mr. Branthwazte for the 

defendant, 1. That ſince there is a penalty of 100/. in the bill, 

the plaintiff cannot have an action for more than the 100/. Sed 

non allicatur. For per Holt chief juſtice the plaintiff has election, 

to ſue for the penalty, or for the rate agreed, although it be more 

than the penalty. And he may ſue for the 310 J. &c, for the 

wood, and for the 100 J. penalty alſo. For this penalty was only 

inſerted, to inforce the payment for the wood, And it cannot be 

intended, that if the plaintiff fold wood to the value of 1000 /, 

he ſhould be content with the penalty only. 2. It was objected 

{or the defendant, that admitting that the plaintiff might ſue for 

the wood fold, yet he ought to have covenant and not an action 

of debt, becauſe the duty was not certain, for the agreement is 

to pay ſo much for every hundred ſtacks that ſhould be in ſuch a 

place, and it is altogether uncertain how many hundred ſtacks were 

there. Sed non allocatur. For per curiam, the plaintiff may have 

debt or covenant at his election. For the rate being certain, 2. 

35 J. for every hundred ſtacks. of wood; when the defendant has 

the wood, the agreement becomes certain, for which debt lies. 

Agreement 3. A third exception. was, that the plaintiff has demanded more 

A ” *P than as appeared by his own ſhewing could be demanded ; becauſe 
portioned. Wan 

he demands ſo much for fifty ſtacks, and the agreement is. only, 

that the plaintiff ſhould be paid for every. hundred ſtacks; other- - 

wiſe it had been, if the agreement had been, that the defendant 

ſhould pay fecrmdum ratam of 351, for every hundred, &c, Alleyn 9. 

Sttle 12, Needler v. Gueſt, 2 Lev. 124. Rea v. Burms, in point. 

1, contra it was argued by Mr. Acherley for the plaintiff, that 

this Covenant or agreement. ought to be conſtrued according to 

the intent of the makers of it; and it could not be imagined, that 

the plaintiff intended to give fifty ſtacks of wood for nothing. 

And he cited 1 Lev. 140. Keyme v. Gculſten. Sed non allccatur. 

For per curiam, the agreement is only for every hundred ; and 


3 | ſince 
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ſince it is not ſaid ſecundum ratam, the plaintiff cannot recover any 
thing for it by this agreement. 4. A fourth exception taken by 
the defendant was, that the agreement 'is, that the defendant ſhall 
have liberty to take the wood in ſuch a place, and that he ſhall 
pay 35 . for every hundred ſtacks upon tail: and the plaintiff has 
not averred, that the defendant had all the hundred ſtacks, for 


| 818 


* 


which this action is brought; but the plaintiff has only averred, 


that they were all at the place, c. at the time of the articles 
made. Now 1. It was neceſſary to aver, that the defendant had 
the ſtacks, &c. becauſe otherwiſe the defendant is not obliged to 
pay for them. For the agreement is, to pay for, Sc. which is a 
condition preceedent, which muſt be performed, before the plain- 
tiff can be intituled to his action. 15 Hen. 7. 10. 1 Lev. 70. 
2. The plaintiff ought to do the firſt act, viz. to tell them; for 
the payment is to be made for every hundred ſtacks upon tale. 
Sed non allecatur. For per Holt chief juſtice, there is no condition 
preceedent, nor firſt act to be done or performed by the plaintiff, 
for he has ſold all his intereſt in this wood, and the defendant 
may and ought to tell it. Then Mr. Acherley moved the court, 
that the plaintiff might have leave to enter a remittit for the 
171. 10s. demanded, more than ought to be, for the fifty ſtacks ; 
and that he might have his judgment for the reſidue. And day 
was given to argue that. And Mr. Branthwaite for the defendant 


4 urged, that the plaintiff in this caſe could not enter a remittit. 


For the difference is, where the demand is intire, and where 
ſeveral, Where the demand is ſeveral, and part is well demanded, 


and part ill; the plaintiff may have judgment far that which is 


well demanded, and may be barred for the reſidue, as in Hob. 178. 


Andrews v. De lay Hay, in an action of debt upon ſeveral bonds, 


one of which was not payable at the time of the action brought; 
yet the plaintiff ſhall have judgment upon the reſt. But where 
the demand is intire, an abridgment of it cannot be, neither can 
the plaintiff have judgment for part. E contra it was argued by 
Mr. Acherley for the plaintiff, that a remittit may be entred for 
the 17/1. 10s. &c. and that the plaintiff ſhall have judgment for 
the reſt. For (by him) where the money is certain and intire 
pop the face of the contract, the demand of more than is due is 
ill, and cannot be aided by the entry of a remittit: but where the 
money recoverable is compoſed of ſeveral parcels; there if the 


plantiff demand more than is due, he may enter a remittit for tho 


overplus; for there he ought to recover that which he can prove 
to be due, and not according to his demand; and therefore the 
plaintiff may as well waive that which is not due, by the entry of 
a remittit, as the jury may, it not being proved at the trial. And 


for that he cited Cro. Ja. 498, $29. 1 Saund. 206. and the caſe. 


of 
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Thwaites v. 
Lady Aſhfeld, 
5 Mod, 212. 


of Thwaites v. Lady Aſpfiell, intr. Hil. 7 Will. 3. B. R. Ret. 469. 


in debt for rent the plaintiff declared as aſſignee by virtue of a de- 
cree made by the commiſſioners at Clifford's Inn for the determi- 


nation of differences about the fire of London, and the plaintiff 


demanded 8 J. more than was due, as appeared by his declaration; 
the defendant pleaded nul tiel record; which being for the plaintiff, 


the defendant brought a writ of error, and moved the court, that 


the plaintiff ſhould not enter his judgment without leave of the 
court; and a rule was made accordingly ; and afterwards a motion 
was made, to ſet aſide that rule, and that the plaintiff might have 
leave to enter a remittit for the 8/. and have judgment for the 
reſt; and the caſe of Barber and Pomercy. 1 Roll. Abr. 785. Stil 
175. was Cited as a caſe in point; and though it is ſaid in 1 Saund. 
286, by Hale chief juſtice, that no judgment was entred in the 
ſaid caſe, yet that was miſtaken, as appears by the ſight of the 
record, which was then brought into court ; and the entry of it is 


Hill. 24 Car. 1. B. R. Rot. 95 1. and upon the ſaid authority the 


tor aidedby Plaintiff had leave given him, to enter a remittit for the 8 J. which 


entry of a re- 
miſit damna. 


put an end to the writ of error; which caſe is in manner a caſe 


in point. And of that opinion was Holt, Powell, and Powys, 


juſtices. And they agreed the diſtinction taken by Mr. Acherley ; 


for, by Holt, the demand here is no more intire, than every action 


of debt for rent, or other thing ; the demand is intire as to the 
action, but not as to the lien: and therefore the difference is, where 
upon a covenant to pay a ſum certain debt is brought, the variance 
of the ſum contained in the deed will vitiate ; but where the deed 
relates to matter of fact, there though the plaintiff demand more 
than is due, he may enter a remittit. And the cafe of Barber and 
Pomeroy is full in point. But Gould juſtice contra, held that this 
was an intire contract, and therefore that a remittit could not be 
entred for part; no more than there can be an abridgment of an 
intire thing at common law. And he cited Dier 65. 10 Hen. 6. 5. 
Zelu. 66. That this differs from the caſe of Barber à d Pomeroy, 
becauſe the ſaid caſe was after verdict; but here it would be hard, to 
take away the defendant's good cauſe of demurrer, which he had 


at the time when he demurred. But per Holt chief juſtice, the 


verdict makes ſuch a caſe worſe, for there the jury find the intangle- 
ment; and yet the court, ſeeing the verdict to be impoſſible, will 
give leave to enter a remittit. Judgment was given for the plaintiff 
for what was due, with leave to enter a remittit for the reſidue. 
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Regina ver/. Dr. Thomas Watſon tormerly biſhop of 


St. Davids. 


8 | HE defendant was brought into the King's Bench upon a 
habeas corpus directed to the ſheriff of Middleſex; to which 


| writ the ſheriff made a long return, in which the /ignificavit and 
' excommunicato capiendo were ſhewn at large, by which it appeared, 
that the defendant was in cuſtody of the ſheriff, being arreſted 


upon an excommunicato capiendo, being excommunicate for non- 
yment of coſts, in which he was condemned by commiſſioners 


delegates in quadam cauſa officit five correctionis ex promotione 


Lucy, &c. And the return of the habeas corpus being filed 
(though the defendant was informed that the /fgmficavit was bad, 
and that by exception taken to it he might be diſcharged) his 
council offered a plea ingroſſed, and ſigned by council, that he 
long before, &c. and at the time of the, Cc. and now, is epi/- 
copus Menevenfis ; that he was ſummoned to parliament, 7 Will. 3. 
and fat there as biſhop, prout patet per recordum ; et petit judi- 
cium, Cc. And the intent of this plea was, to have the judg- 
ment of the King's Bench upon it, and upon the ſaid judgment to 


was deprived by the archbiſhop, Cc. And therefore Mr. Weld 
and Mr. Mountague for the defendant ſaid, that they infiſted, 


will not lie againſt him, becauſe he is a peer of parliament. But 
the court refuſed at firſt to receive the plea. 1. Becauſe the de- 


ſhould not lie againſt them, there would be a judgment without 


of Middleſex. And upon the importunity of the defendant's 
council, the plea was received, and a day given to the Queen's 
attorney general to reply to it, or demur, as he ſhould judge pro- 


that the defendant ought to ſue a ſcire facias againſt Lucy, becauſe 
he has an intereſt in the coſts. And he cited 2 Roll. Abr. 178. 
S. Cadrington v. Redman, that the pardon there was by a general 


I | act 


bring a writ of error in parliament, where he hoped to have judg- 
ment in his favour as to the right of the biſhoprick, of which he 


per. At which day Mr. Broderick for the promoter Lucy urged, 
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- 


S. C. 7 Mod. 

. 
ommuni 

cation. 


Plea to the 
return of a 


habeas corpus: 


that their plea 1} ould be received, and that they were ready ta 
try it with the attorney general, whether the defendant was biſhop 
or not; and that if he is biſhop (as ſaid they he is) then a capras 


Plea pleaded 


fendant is not in cuftodia marreſcalli marreſcalciae, and therefore * . 
marr. where 


he cannot plead ſo, as he has here. 2. He has not made any be was not, re- 
concluſion to his plea, and therefore the court does not know, jefted. | 
what judgment he deſires, &c. 3. All the court held, that biſhops 2. Becauſene 


are ſubject to be excommunicated, and if an excommunicato capiendo concluſion. 
TExcommunica- 

- , . 5 A ts capiendy lies 

power of executing it, which is abſurd. But afterwards the de- againſt a bi- 


fendant amended his plea, and pleaded as in cuſtody of the ſheriff r 


— 
— 
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act of parliament, and therefore there was no need to ſue a ſcire 


Scire facias. 


facias againſt the party that had recovered the coſts in the ſpiritual 
court ; but that it would be otherwiſe in caſe of a pardon by let- 
ters patent. But, per curiam, the defendant has no occaſion to 
ſue a ſcire facias againſt Lucy; for if a man be excommunicate 
for nonpayment of tithes, and afterwards the Queen pardons the 
contempt, though the parſon has an intereſt in the tithes, yet if 
the defendant be afterwards arreſted upon an excommunicato ca- 


prendo, he ſhall be diſcharged by this court upon pleading the 


pardon, being brought here by habeas corpus, without ſuing a 


See Cr Car. 
196. 


Rex v. San 
chee. 


Rex v. Hill, 
balk. 294. 


ſcire facias againſt the parſon. And that is a ſtronger caſe than 
this; becauſe coſts were allowed to Lucy here but as a promoter, 
and not as the original cauſe of the ſuit. But the attorney general 
not being ready for the Queen, he prayed another day. And 
afterwards he came and declared to the court, that he would not 
intermeddle in the matter. Upon which the court ſaid, that 


ſince it appeared to them, that the /ignificavit was ill, becauſe 


it did not appear, that theſe coſts were adjudged in a cauſe of 
eccleſiaſtical conuſance (for if it had been for coſts alone, without 
doubt it had been ill) now the words in cauſa officii frve corre- 


- Honis do not make it better; and it is plain ſince 1 Eliz. cap. 23. 


that the cauſe ought to appear in the writ; for how otherwiſe 
can this court make judgment of the nine cauſes, in order to 
award ſeveral proceſſes with penalties? And Favler's caſe [ Salk. 
203.] was cited, alſo a caſe between the King and Hill. Paſcb. 
13 Mill. 3. where by the Agnificauit it appeared, that Hill was 
excommunicate proprer mani feſtum contemptum in non ſoluendo octo 
libras cuidam J. S. in which Hill was condemned in quadam ne- 
gotio concernente eruditionem puerorum abſque licentia of the biſhop, 
Sc. and the excommunicat9 capiendo was quaſhed, and a ſuperſe- 
deas granted, becauſe it did not appear, that this matter was of 
eccleſiaſtical conuſance ; for it may be, Hill was a writing-maſter, 
which is not within any of the canons, nor compellable to take 
a licence of the biſhop, but a mere temporal office; or tutor in 
the univerſity, &c. The court 22 the writ of excommunicato 


capiendo, and diſcharged the defendant, and refuſed to take any 


notice of the plea. 
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Gibbons ver/. Saunders. 
Intr. Hil. 13 Will. 3. B. R. Rot. 582. 


RROR. Debt upon a judgment given in debt before the Debt on fla- 
mayor, Sc. of the ſtaple upon a bond. And upon error we ſtaple. 
brought the error aſſigned was, I, That it is not averred, that the Winch 83. 
parties were merchants at the time of the debt contracted; it is 
averred, that they were merchants at the time of the plaint le- 


vied; but that is not enough, for the ſtatutes of 27 Edi. 3. cap. 8. 


and 30 Edw. 3. cap. 7. require, that one of them at leaſt ſhall be 
a merchant. 2. It does not appear, that the bond was given for a 
matter concerning merchandiſe. But the writ of error was quaſh- 
ed, becauſe the writ was directed major: aldermannis et vicecomiti- Variance be- 
bus civitatis Briſtol, to remove the record of a judgment given een the re- 


. . | d and 
upon a plaint levied before them; and the record removed was of yi _ 


a judgment given upon a plaint levied before the mayor and con- Writ of error 


ſtables of the ſtaple. mended by the 


late ſtatute. 


Tomkins ver/. Pinſent. 


EBT for 141. for rent. The plaintiff declared upon a de- s. C. 1 atk. 
miſe made the twenty-fifth of Augu/t 11 Will, 3. of a me- 141. 
ſuage in St. Jobn's Lane in Clerkemoell, habendum et tenendum to Pn, 95 


5 Mod. 
the defendant for ſeven years, incipiend. from the twenty- fourth eee of 


day of June preceding, reddendum proinde quarteriatim ad qua- rent ought to 


tur maxime uſualia feſla in anno ſeu infra viginti dies proxime de _ 
fojt quodlibet diflorum quatuor feſtorum ſummam trium librarum et Pann NE 
decem folidorum, prima ſolutione inde fienda ad feſtum ſancti Mi- See Skin. 309. 
chaelis proxime ſequens dimiſfionem illam, et fic deinceps in quolibet | 
anno ad quarterialia fefla ujualia ſequentia, vis. St. Thomas, Lady 


day and Midſummer ; et quod quatuordecim librae de redditu prae- 


dielo pro uno anno integro finito the twenty fourth of December 

anno 13 Will. z. ſolubiles decimo Januarii ſquente aretro fuerunt 

et inſelutae et adhuc mſolutae exiſiunt, per quod attio accrevit to 

the plaintiff to demand the ſaid 14/. The defendant demurred 

generally. And Mr, Meompeſſon took exception, 1. That the rent 

is reſerved payable at the four uſual feaſts, but the [v/2.] contains 

but three, therefore that it is ill. But per curiam, the [viz.] be- \,;. ene. 

ing repugnant, ſhall be rejected as void. 2. A ſecond exception N 

was, that the year did not end the twenty- fourth of December, 

but the twenty-firſt, according to the reddendum, according to 

which the plaintiff ought to demand his rent in the action. And 
= | of 


may now bea- 


— — — — 
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of this opinion Holt, Powell, and Gould juſtices were. Contra Powys 
juſtice, And therefore judgment was given for the defendant, 
For where there are ſpecial days of payment limited upon the 
reddendum, the rent ought to be computed according to the redden- 
dum, and not according to the habendum ; but where the reſervation 
is general, as half-yearly, or quarterly, and no ſpecial days are men- 


tioned, there the half-year, or quarter, muſt be computed according 
to the habendum. ; 


Regina ver. Plint. 


Verna Certiorari iſſued out of this court, to remove all convictions of 
the defendant, for having removed foreign ſalt, &c. without 
having a permit, c. The order removed was, for removing of alt 
generally. And adjudged, that this order was not removed by the 
certiorari ; and therefore the certiorari was quaſned. Ex motione 

miri attorn. gen. Northey, | 


Regina ver/. Gouch. 


8. C. 2 Salk. Norfolk, 7 A” the general quarter- ſeſſions of the peace held the 


441, 442. eighth of May 13 Will. 3. an order was made, 
Order made upon complaint made to the juſtices there by Nicholas Bone of 
by juſtices of Joe labourer againſt the ſaid Thomas Gouch, that 21. 25. and 4d. 
peace f for huſbandry works and labours in huſbandry done by the aid 
2s. and 4d. Bone for the ſaid Gouch, beſides other money, as by a bill thereof 


for husbandry now in court produced and proved by the ſaid Bone, are due to 
works and la- 


bours in hu. him; and that this court directed and required the ſaid Mr. Gouch, 


bandry. preſent in court, to pay without farther trouble; but the ſaid Mr. 
; Mod. 419. Gouch obſtinately refuſed ſo to do; it is therefore ordered by this 
2 Salk. 485. court, that the ſaid Thomas Gouch do forthwith, upon demand and 
1 ſight of this order, pay unto the ſaid Nicholas Bone the ſum of 
2/1. 25. and 4d. for his ſaid work and labours in huſbandry with- 

out further trouble or delay at his peril. This order being removed 

. into the King's Bench by certiorari, Mr. Peere Williams moved to 
quaſh it, becauſe the juſtices of peace have no juriſdiction over 

any wages due to ſervants, except in huſbandry for perſons bound 
according to the ſtatute. Now it appears here, that this order ap- 

. the payment of other money; and therefore the order is ill. 

ut e contra it was urged by Mr. Cheſtyre, that the juſtices have 
juriſdiction; for the words of 5 El:z. cap. 4. are general; and if 

it appears, that the wages were due for labours in huſbandry, 

though it is not expreſſed ſo in the order, &c. As Paſch. 1691. 

B. R. Gould then ſerjeant moved to quaſh an order for Ro 

| 0 
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of 25. and 4d. for day-labour and work done, becauſe it was not Pay labour. 
{aid to be due in huſbandry ; but it was denied, becauſe it appeared 

that it was done for huſbandry ; and that caſe was between the 

King and Darner. He cited alſo T. Tones 47. Rex v. Deval, and Rexy.Darer: 
ſaid, that though it was ſaid here to be due for labours in huſbandry, | 
beſides other money as by a bill now in court produced appears, he 

ſaid, that he had the bill in his hand, and that there was nothing 

there but matters of huſbandry. And he urged, that his client was 

poor, and the matters in queſtion very ſmall. And the order was 
confirmed by Powell, Powys, and Gould juſtices, abſente Holt chief 

juſtice, after ſeveral motions. | 


Atwood ver/. Burr. 
Intr. Paſch. 13 Will. 3. B. R. Rot. 46. 


RR OR upon a judgment given in the court of Maidſlone in 8. C. 1 Salk. 
LL Kent, in a ſcire facias againſt the bail upon their recogniſance 89, 402. 


| there entred into in a cauſe: between Atwood and Drue. Several pa 20 


errors were urged by the council for the plaintiff in error, the greateſt 5 Mod. 397. 
part of which were over-ruled by the court. But when they faw 1 
the court inclined to affirm the judgment, they quaſhed the writ _ * 
of error for ſome variance; and then the plaintiff in error ſued out 7 Mod. 3. 


a new writ of error; and ſo he did for ſeveral times together, ſo 8 ee 


that he ſued eight writs of error. And now the council for the 3 Sk. 369. 


plaintiff in error, having received a rebuke from the court for theſe Carth. 447. 
proceedings, inſiſted upon a new error, obſerved in the record firſt 2 


by the chief juſtice Holt; which was, that the firſt ſcire facias Pirſt fire fu- 


was not returned, but the entry was, that the ſerjeant at mace (to c with vice- 


whom the precept in nature of a ſcire facias was directed) non g, ni 


1iſit, Sc. and then an alias was awarded, &c. and fo continuances 


were made; and at laſt the defendant appeared at a ſcire fect re- 
turned, and after imparlance demurred to the ſaid ſcire facias, 
becauſe it was minus ſufficiens ad praediftum the plaintiff Ata 
executionem ſuam verſus praedictum the defendant habendum manu- 
tenendum, &c. et petit quod the plaintiff ab executione ſua verſus eum 
fraecludatur ; the plaintiff joined in demurrer, and ſaid, that it was 

his execution, &c. and prayed it; and then the 
court gave judgment, quad the plaintiff haberet executionem. And 


the firſt error urged by the council was, that the firſt ſcire facias 


not being returned, it could not be continued, and fo all the pro- 
ccedings afterwards were void; for the writ not being returned, 
was totally loſt, Againſt which it was argued by Mr. Raymond, 
that there was a difference between an original iſſuing out of Chan- 


cery returnable in the King's Bench or Common Pleas, and writs 


iſſuing 
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iſſuing out of the ſaid courts, or other inferior courts, and return- 
able there; for in the firſt caſe, if the writ is not returned, it is 


loſt, and the court in which it was returnable cannot proceed, be- 
cauſe the cauſe is not depending before them; but contra where the 


writ is returnable in the ſame court from whence it iſſued, for there 


the party has a day by the roll, and may appear upon the day by 


Sie, facials the roll. 10 Hen. 7. 11. b. And he cited ſeveral precedents in this 
heretofore . . . 
were always Court, to prove, that heretofore writs of ſcire facias were always 
entred upon entred upon the roll. Hil. 23 Hen. 7. B. R. rot. 21, &c. And 
_ the roll, when he cited 1 Roll. Rep. 329. Sir T. Middleton v. Twinto, to prove, 
they iſſued out : 3 . © 
of this court. that though the firſt /cire facias is entred with a vicecomes non miſit 
breve, yet the plaintiff may procced and ſue out another; for there 
the caſe was thus; judgment was entred againſt Trfinio in an action 


of debt 72 C. B. upon which error was brought, and the plaintiff 


in error found bail, who entred into recognitance, that he ſhould. 


proſecute the writ of error with effect: Sir T. Middleton ſued a ſcire 
facias againſt the bail, to ſhew cauſe, why he ſhould not have exe- 
cution againſt them, and aſſigned a breach, in not proſecuting the 
writ of error with effect, becauſe Troinio did not take out a writ of 
feire facias ad audiendum errores, when it was granted by the court, 
returnable e&abis Trinitatts; the bail pleaded, quod pracceptum fuit 
wicecomit!, to warn the plaintiff in the original action, returnable 
oftabis Trinitatis, and that afterwards Trinio appeared, et vice- 
comes non mijit breve, and the plaintiff did not come, and that 
_ afterwards Term ſued a ſcire facias ficut alias, returnable at a day 
certain; and there the ſecond ſcire facias was admitted to be well 
ſued, and yet the firſt writ was not returned; and there the party 
might plead to the ſcire facras ad audiendum errores, as well as in 
this caſe, vig. a releaſe, &c. and therefore he urged, that the ſaid 


caſe was much to the purpoſe. And Gould juſtice at the firſt ar- 


gument ſeemed to be of the fame opinion. But afterwards in this 

term the whole court held, that ſince the firſt ſcire ſacias was not 

returged, an s ſcire factas could not be ſued; and therefore they 

inclined to reverſe the judgment. And they looked upon the caſe 

in Nolle's reports as not tantamount to the caſe in queſtion. An- 

other error, upon which Mr. Brederic& for the plaintiff. in error 

Judgment. inſiſted, was, that the judgment was erroneous, becaule it has not 
| determined the matter referred to them by the parties, which was, 
whether the writ of ee faczas was ſufficient or not, but has, 

without determining that, awarded execution, And for this Ow. 

19. Walter's caſe, Cro. Eliz. 227. Cre. Ja. 372. 1 Roll. Abr. 205. 

were cited, But to this Mr. Raymond anſwered, that the court has 

in effect determined the matter referred to them by the demurrer of 

the partics; for they have adjudged, that the plaintiff ought to have 
execution, which is a determination. by conſequence, that the writ 

of ſcire facias was good; for if it was not good, the plaintiff could 
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not have execution. But as to this point Holt chief juſtice ſeemed 

to be of opinion, that the judgment was erroneous ; but he gave no 

poſitive opinion to this point ; but for the other error, he was ready 

to reverſe the judgment. Then Mr. Raymond took exception to 

the writ of error, and moved to quaſh it, becauſe the writ of error 

was to remove recordum et proceſſum adjudicationis executionis ju- ge 1 Lutw. 
dicii ſuper praedictum praeceptum de ſcire facias, and the record 2, 26. 
removed was of an adjudication of execution ſuper recognitionem. 

And for this variance the writ of error was quaſhed, notwithſtand- yariance. 
ing that there were ſeveral precedents produced, to ſhew that the 

curſitors uſed to make writs of error upon judgments in ire facras 

againſt bail in that manner. For, per curiam, there is a plain dif- 

ference between an award of execution in a ſcire facias upon a judg- 

ment, and in a ſcire facias upon a recogniſance. Then the defen- 

dant Burr ſued another writ of error ; upon which a motion was 

made in Chancery to ſuperſede it, quia erronice emanavit, upon 
ſuggeſtion, that the curſitors would certify, that no man could have 

more than three writs of error by the coutſe of the court. Upon 4 wan may 
which a day was given to the plaintiff in error, to ſhew cauſe, Tc. have more 
And the curſitors were ordered to attend. And upon hearing den three 


S writs of error. 


of error was a writ of right, and that he could not hinder the party 
from ſuing it. And therefore the order was diſcharged. Poſt. 1252. 


Brook 'ver/. Biſhop. 


1 The plaintiff declared, that the defendant the ſe- s. C. 2 Salk. 
cond of April broke and entred the plaintiff's cloſe, ef ber- 639. 
bam ſuam pedibus ambulando conculcavit et conſumpſit, necnon arbores _— N 


ſuas, viz. decem populos, &c, ſuccidit, cepit et aſportavit, tranſgreſ* 7 os . 
fiones praedictas qu” Ho ſecundo die ee * diebus — 2 Tape. of | 
cibus uſque the twenty eighth of the ſaid month of Aprel continu- in _ 
and), Upon not guilty pleaded, verdict was given for the plaintiff, — 
and intire damages. Upon which Mr. Branthwaite for the defen- where par: 


dant moved in arreſt of judgment, that the cutting of the trees BM oxy 
could not be laid with a continuando ; and therefore intire damages n, is 


being given, the jury ſhall be intended to have given for that as Sood after a 


well as for the other treſpaſſes. And therefore judgment ought to "ae 4g 


be arreſted, becauſe no damages ought to have been given for that. mages ſhall be 
And Holt chief juſtice ſaid, that it was time that this exception intended to be 
ſhould be ſettled ; and that in order to effect it, they would con- Rr” 
ſider among themſelves, and give judgment after deliberate conſide- Sid. 224,249. 
ration had. And afterwards at another day Holt e mas de- _ wy 


clared, that they were all of opinion, that the plaintiff ought to — mg 


have his judgment, becauſe they held the continuando as to the trees Ram. 396. 
X | Oo to 


* 
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z lex. 93. to be void, becauſe the cutting of trees does not lie in continuance; 
See 1 Lev. and then they would intend, that no part of the damages was given 
210. for it; but the continuando ſhall be applied to the treſpaſſes that lie 
in continuance. And as to the objection, that the plaintiff at the 
trial, perhaps, gave evidence of cutting at ſeveral days, by reaſon 
of the continuando; he anſwered, , that that ſhall not be intended, 
ſince in point of law only evidence of one cutting could be given, 
for the continuando is void. The proper way to declare, where a 
man will give evidence of ſeveral treſpaſſes, which do not lie in con- 
tinuance, is to ſay, that the defendant, diverſis diebus inter ſuch a 
day and ſuch a day cut divers trees; and then he may give evidence 
of a cutting upon any of the days between the days mentioned in the 
declaration. See 21 Hen. 6. 43. Judgment for the plaintiff. | 


— Marsfield ver/. Marſh. 

Trover by an Rover by an adminiſtrator. The plaintiff declared of a x fel. 
| ans ro ſion in the inteſtate, and of a loſs by him in his life-time 
don and loſs (among other things mentioned particularly in the declaration) de 
dy the inte duodenis thecis, Anglice caſks de ſpirit. et de quinquagint. galon. aquae 


ſtare, the e. caldae, c. and then he lays the converſion to be in his Own 


3 time, Sc. Upon not uſt pleaded, and a trial at Gui/dball be- 
evidence, that fore Holt chief juſtice, Tueſday the twenty ſixth of January 1702, 
8 Hilary term, 1 Ann. Mr. Brantbwaite offered to give in evidence, 
8. C. 1 Salk. that there was an executor alive; and then (by him) that will de- 
28; by the ſtroy the property in the plaintiff. And in treuer he cannot re- 
name of Bla cover; but perhaps it might have been otherwiſe in trefpaſs, becauſe 
1 the bare poſſeſſion would have been enough. Sed non allecatur. 
S C. 2 Salk. per Holt chief juſtice. For (by him) the defendant ſhould have 


55: pleaded it in abatement; and it cannot be given in evidence upon 
arr. 159. 


1 Salk. 281, not guilty pleaded, becauſe here the property is laid in the inteſtate, - 


283. But if the plaintiff had declared upon a property in himſelf, and it 
had appeared upon the evidence, that he claimed the goods but as 
adminiſtrator to 7. S. &c. there the evidence of an executor, &c. 

had been a bar to the plaintiff, becauſe it would have defeated his 

property, upon which his action is founded. And a verdi was 

given for the plaintiff, and intire damages. Upon which Mr. Branth- 

watte moved in B. R. in arreſt of judgment, that the words, zhects. 

de ſpirit. with a daſh, and galon.' were fo uncertain, that the court 


could not underſtand what the plaintiff meant by them; and there- 
fore that the damages being intire, they were given for them as well 
Trover di 12 as for the other things; and therefore that judgment ought to be 
i, Anclice arreſted. But after conſideration had of it, Holt chief juſtice pro- 


wry 16945 nounced the opinion of the court to be, that the words, zhecrs de 


aguar caidae. ſpirit. were certain enough, without ſhewing what ſort of ſpirits 
| | | they 


h— 4<s R ana 7... 4 


wa, » £ » £5 t IRE Une Ln, Pg 
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they ac ſince they a contained in the caſks. And he com- 
pared it to the caſe of rover for a library of books, without ſpe- 


with a daſh muſt be underſtood de ſpiritibus. 2. They held, that 


galona, galonae, is expounded to be a galon, He cited alſo, the 


on 
By, * .. L 
1 , D 
2 
p 4 


%. ĩ/ĩ«ð§i!ö ͤ ⁰ dd Ea 


Williams werſ. Cutting, 150 
RROR C. B. In aſſumpfit the plaintiff declared upon the 


mages given by the jury upon the ſaid 3 was erroneous 
t 2 


cifying the particulars, and good; and that the words de ſpirit. 
the word galon. was very proper. In Spelman's gloſſary galonis, 


ordinance of meaſures, 51 Hen. 3. and the ſtatute de pri/toribus, © * 
cab. 8. the faid word uſed in the fame ſenſe. Judgment for the 


S. C. 1 Salk. © 


2 


'> dat, he cited Hob. 6. 1 Roll. Rep. 24. Jacob v. Mills, and Moor 708. tire for both 
> I Againſt which Mr. Pengelly cited Allen 74, 75. 1 Roll. Abr. 775. — r 
# .. 4. 1 Keb. 232. Stile 121, 125. 3 Keb. 199, 213. 1 Fentr. whole. 


27, 39. 2 Keb. 506, 535. and that the reſolutions have been al- 
ways contrary to the ſaid caſe of Jacob v. Mills; and fo it was 
adjudged, Cro. Ja. 424. within three years after the ſaid caſe of 
Jacob v. Mills; and that the plaintiff ſhould have entred a re- 


Cro, Jac. 348, 
. 557. 
Vide Sut. 3 
& 4 Ann. ; 
cap. 9. 


wh ; mittit for the damages upon the firſt promiſe, and taken fp nv 
wel for the reſt, as 2 Saund. 378. And it was held by the whole" 
ic court, that the judgment being intire, could not be reverſed for 


2 all the judges held: clearly, that the firſt count was ill, according 


| who doubted. Judgment was arreſted, nf, Ge. 


part. And Holt chief juſtice faid, that he had known it ruled 
cccordingly in his time upon debate, and that the caſes in Hobart 
and Moore were not ſupported by any ſubſequent authority. Note, 


seo the caſe of Clerk v. Martin, before, 7 57. except Powell: juſtice, 


in the hundred 
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Cooper ver/. the hundred of Bafingſtoke: 
Intr. Paſch. 13 Wil. z. B. R. Rot. 431. 


8. C. 2 Salk. A N action upon the ſtatute of hue and cry. Upon not guilty 
614. pleaded the jury found a ſpecial verdict, upon which the caſe 
5. C. 157: 4, Was thus. Robbers aſſaulted the plaintiff upon the highway in the 
12. 8. hundred of Mitebeldever, and they carried him out of that way into 
7 Mod a coppice near adjoining to that highway; but this coppice lies 
4. aſſaults B. in the hundred of Baſingſtole extra. The robbers took nothing 
of D. and car- from the plaintiff in the hundred of Mitebeldever, where the aſ- 
de nume fault and ſeiſure of the plaintiff's perſon was made ; but they rob. 
N e 'bere bed the plaintiff of 28 J. &c. in the coppice. And the grand que- 
robs him, the ſtion, whether this action lay againſt the defendants, or againſt the 
3 inhabitants of the hundred of Mitebeldever, or both, was argued at 
to d ation the bar ſeveral times; for the plaintiff by Mr. ſerjeant Cartbeu, 
upon the ſtia· Mr. Montague, and Mr. King; and for the defendants by Mr. 
ny © 4 Peere Williams, Mr. Raymond, and Mr. Broderick. And now 
| Sid. 263, this term Holt chief juſtice pronounced the opinion of the court to 
be, that the plaintiff ought to have judgment. And the method 
that he purſued in delivering his opinion was by way of anſwer to 

the objections taken by the counſel for the defendant at the bar. 

In order therefore the better to underſtand the reaſons of the chief 

Juſtice, it ſeems neceſſary to repeat the ſubſtance of the ar 


and objections made by the defendant's counſel. CI 


1. And firſt they agreed, that this action ought to be brought 
againſt the hundred in which the robbery was committed, by the 
expreſs words of the act of parliament. But they argued, that al- 
though the goods were not actually taken from the perſon of the 
defendant in the hundred of Mitebeldever; yet ſince the aſſault and 
ſeiſure were made there, and the goods were immediately taken 
from the plaintiff; that will relate to the ſeiſure, and amount to a 
robbery in the hundred of Mitebeldever. And to prove that, they 

Relation, cited ſeveral rules of relation, and caſes concerning it, as Dier 78. 
| Plowd. Com. 260. 14 Hen. 6. 47. A. being non compos gives 
himſelf a ſtroke, then he recovers his ſenſes, and then dies, he 

ſhall not be adjudged felo de ſe. 33 Aſif. 7, Fitzh, corone 210. 

If a ſervant intends to kill his maſter, and then he departs from 

his ſervice, and then he kills his maſter, it is petit treaſon, and yet 

there was a year betwixt the firſt deſign and the act done. 44 Edu. 

3. 14. 4 Hen. 4. 2. Fitzh. corone 97. Hale P. C. 72. Staunf. 

P. C. 27. So here, the aſſault and ſeiſure, which cauſed the fear, 
without which there can be no robbery, continued until the taking 

I aaf 


r e 5 3 


Mich. Term 1 Annae reginae. 827 
away of the goods. And if there ſhall he fo ſtrong a relation, 
in a caſe where the life of a man is in danger; much more ought it 
to be encouraged, to intitle a man to a remedy. They cited alſo 
1 Sid. 263. Pledall v. the hundred of Thiſtleworth, where it was held, 
that if robbers drive, or cauſe the waggoner to drive, his waggon 
out of the way in the day time, and they do not rob him till night, 
yet the hundred is liable, and it ſhall be adjudged. robbery in the 
day, becauſe the firſt ſeiſure is the robbery. So if a man be ſeiſed 
in the highway, and carried into a houſe, and robbed there, the 

hundred ſhall be liable; and yet for a robbery in a houſe the hun- 
dred is not liable. So 1 Sid. 367. Turner and Cary v. Smith, it 
| is reported, that it was faid (which muſt be meant by the court) 
that if robbers ſeiſe perſons in the hundred of A. and lead them 
into the hundred of B. and rob them there, the hundred of A. ſhall 
be liable. And there is great reaſon for ſupporting ſuch reſolutions, 
becauſe the firſt fault was in the hundred of 4. &c. For if watch 
and ward had been kept there, no robbery could have enſued. 


But to this objection Holt chief juſtice anſwered, that it was 

evident by the verdict, that the robbery was committed in the 

| hundred of Baſing ſtotke. For if this fact had happened in two Robber, feife 
counties inſtead of two hundreds, the robbers muſt have been in- a man in the 

dicted in the latter county, and tried there. For it is impoſſible to je doe 

make the aſſault and ſeiſure amount to a robbery; and there is no into the coun- 

colour here, to make it a robbery by relation. in the hundred of ty of B. &c. it 

| Mitcheldever ; for relation never holds place, but where the thing, we 19 

to which the relation is made, is the immediate and efficient cauſe 

of the thing relating; but here the aſſault is not the efficient cauſe 

of the robbery, for at molt it is but cauſa fine qua non. And this 

caſe is not like the caſes of murder, where the ſtroke is given upon 

one day, and the party dies upon another day of the ſaid ſtroke, 

this death will relate to the ſtroke for ſome purpoſes, but not for 

all; for as to the forfeiture it will relate to the ſtroke, but not for 

collateral purpoſes. Therefore if the murderer be indicted, and Anindifment 

the indictment ſhews, that the ſtroke was upon one day, and the is. that 4. 

death upon another, and it concludes, that ſo he murdered him 2 1 
upon the former day; it is ill, becauſe no felony was committed and be died of 

till the death: but if it concludes, that ſo he murdered him the i've tenth of 

day of the death, it is good. 4 Co. 42. So if a mortal wound be Fee, der 

given, and the party languiſh for a month, and A. knowing there- him the fr of 

of receives the murderer ; or if conſtables arreſt him, and permit 4 8 

him to eſcape, and then the perſon wounded dies; the receivers are 

not acceſſory to the felony, nor are the conſtables felons. 11 Hen. 

4. 12. b, So here there was no robbery committed, but in the 


= Þundred of Being floke, and relation cannot hold place. He cited 
BY Y | 
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Hutt. 125. as a caſe in point; and faid, that Gouldſb. 86. admits 
the preſent queſtion.. He faid farther, that the true reaſon of this 
caſe is this, that the hundred is not chargeable becauſe the robbery 


was done there which they did not prevent; but becauſe the rob- 


bers were not arreſted within forty days after, &c. And that this 

is the true reaſon why the hundred is not chargeable, appears from 

hence, that if they produce the robbers, notwithſtanding that the 

party robbed has ſuffered very great damage, the hundred will be 

excuſed. Until a robbery is actually committed, the hundred is 

not obliged to make hue and cry after the malefactors, and con- 

ſequently ought not to be charged for not producing them. And 

therefore in this caſe there being an aſſault only in the hundred of 
 Mitcheldever, but no robbery, and the robbery being in the hun- 

dred of Ba/ing / obe, the hundred of Baſing floke are obliged to ſeiſe 

the offenders; and for not having done it, they are chargeable to 

A. aſſaults B. the plaintiff. . As to the objection made, that if A. be aſſaulted up- 
my N on the highway in one hundred in the day, and is carried into 
day, and car- another hundred, and is not robbed there till night; that yet the 
ries him into ſecond hundred would be liable. He anſwered, that he was of 
e eee opinion, that in the ſaid caſe the action failed; becauſe the aſſault 
not rob him Was not a robbery, to charge the firſt hundred; and the other 
till night, B- hundred cannot be chargeable, becauſe it was done in the night. 80 


Connor on ie if A. be ſeiſed in a highway, and carried into a manſion houſe; he 


laatute. held, that A. would be without remedy ; becauſe for a robbery in 


a houſe the hundred is not chargeable. 7 Co, 6. Sandbill's caſe, 
2 Inſt. 569g. Moor 620. pl. 848. | 


Another exception was taken by the defendant's council, that 

Robbery in a the defendants cannot be charged in this action, becauſe the robbe- 
coppice. ry was committed in a coppice and not in the highway; and 
(by them) the hundred is only liable, where the robbery is done 

in the highway, or in ſome publick place where watch and ward 

may be kept; but it would be hard to puniſh the hundred, where 

they cannot prevent the robbery by keeping of watch and ward. 

Now in a coppice they cannot keep watch and ward, becauſe they 

would be treſpaſſers. And that is the reaſon, why they ſhall not 

be chargeable for a robbery done in a houſe. By 13 Edw. 1. cap. 5. 

highways are to be enlarged by cutting of buſhes, &c. and if the 

lord of the foil does not cut the buſhes, he (hall anſwer for the 

robbery. They cited alſo Cro. Car. 266. Rex v. Ward and Ling, 

where it is ſaid, that the way there was not ſuch, as the inhabitants 

ought to keep watch and ward, or ſhould be anſwerable for a rob- 

bery in; which argues, that it was plainly the opinion of the court, 

that they (ould not be chargeable, but for robberies dane in the 

highway. | Ax et 
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| made for the opinion of the court, which in effect was thus. A. 


them to the heir of the part of the mother, the deviſe will be void, 
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Holt chief juſtice, the next day after he had delivered the opinion 
of the court, ſaid that he had in haſt omitted to anſwer this objec- 
tion. But he ſaid, that they were all of opinion, that it is not ne- 


= ccflary to be a highway, in which the robbery is done, to charge 
= the hundred. | 


Another objection was taken by the defendant's counſel, that it 
was not found, that the robbery was done in the day, and then the 
hundred will not be liable. 7 Co. 6. 6. And it being a ſpecial | 
verdict nothing ſhall be intended, but it ſhall be preſumed by the 
court that the jury have found the whole fact. 


But to this Holt chief juſtice upon the argument ſaid, that it muſt In an aQtion 
be found, that it was done in the night; otherwiſe it ſhall not be dhe e f. 
intended, for ſuch evidence ought to be given on the part of the not alleged, 
defendants. And be did not regard the ſaid exception, when he aue obne 
pronounced the opinion of the court. See 2 H. 569. Judgment x par fpe- 
for the plaintiff by the whole court. ” e 

does not find it; yer i i i not found that it was in the night, the hundred is luble. 


Reading wer/. Rawſterne. 


7 Ee upon the demiſe of Bernard. Upon not s. C. 2 Salk. 


guilty pleaded, the cauſe being tried at niſ prius, a caſe was 9% 5 1 bs 
being ſeiſed of the lands in queſtion in fee, had ifſue two daughters Chan, Free, 
B. and C. B. maaries, and has iſſue D. and dies; A. deviſes the *** | © 


lands to D. and his heirs and dies; D. dies; and the heir of D. of —_— * — 


: the part of his father, and the heir of D. of the part of his mother, iſſue & andC. 


entred into the lands, and took the profits for more than twenty — daughters, 
years before this action brought; which action was brought by the ». — — 


plaintiff as deviſee of Bernard, who was heir of D. of the 4 deviſes bis 
part of the father of D. And this caſe was argyed by Mr. Cowpe _ =o = 
of the one fide, and by Mr. Mountague of the other fide. - — (Tae, 

| | his heir of the 


And the firſt queſtion was, whether D. took the whole lands by fc, — — 

purchaſe, or one moiety by deſcent and the other by purchaſe. | 
And the whole court held, that D. took the whole by purchaſe. 

For though where the ſame eſtate is deviſed to the heir in quantity When an heir 
and quality, as he would have taken by deſcent if there had been bes by de. 

no deviſe; the deviſe will be void, and ſuch heir will take by de- 1 


; . : ſtandi | 
ſcent ; as if a man ſeiſed of lands of the part of the mother deviſe m1" 


and 
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161. 


and the heir will take by deſcent, 3 Lev. 127. Hedger v. Rowe : 
and as where a man deviſed lands to his heir in fee, upon condi- 
tion that he ſhould pay 20. to A. and upon refuſal to pay, &c. 
he deviſed them to A. in fee; it was held, that the deviſe to the 


heir was void, and that it was an executory deviſe to A. if the heir 


See Cro. Car. did not pay, Cro. Eliz. 919. Ainſworth v. Pretty : yet in this 


caſe the deviſe was not to the heir, for one of the daughters, and 
conſequently her repreſentative, is not heir alone, but D. and C, 


were heir to the deviſor, Co. Li. 163. b. If a man plead a de- 


Statute of li- 


ſcent uni filiae et cobaeredi, it will be ill. Beſides, if the court 
hold, that D. took a moiety by deſcent, they ought to hold con- 
ſequently, that the deviſe as to the ſaid moiety was void, and then 
the ſaid moiety ought to deſcend to D. and B. as heirs to A. and 
conſequently D. had but three fourths of the lands, where they 
were intirely deviſed to him. And therefore this caſe is not within 
the reaſon of the caſes cited; but of neceſſity it muſt be adjudged, 
that D. took the whole by purchaſe. As to the objection, that a 
deviſe cannot be good in part and void in part as to one intire thing, 
the court ſaid, that it could not be ſupported ; becauſe if a man de- 


viſe one moiety of Blackacre to B. his heir in fee, and the other 


moiety in tail; the heir ſhall take the fee by deſcent, the deviſe as 
to that being void, and the other in tail he ſhall take by the deviſe 


by purchaſe. 5 


2. A ſecond queſtion was, whether the taking of the profits 

the heir of the part of the mother of one moiety ſhall not bar the 
heir of the part of the father after quiet enjoyment for twenty 
years, by the ſtatute of limitations, from bringing an ejectment. 
And the whole court held, that it ſhould not. For (by them) the 


mitations does ſtatute of limitations does not bar a man, but where there is an 


not bar with- 


dot xe. actual diſſeiſin. Now here the bare taking of the profits is not 


ſeiſin. 


an actual diſſeiſin. Beſides, that where two men are in poſſeſſion 
of land, &c. the law adjudges it to be the poſſeſſion of him who 
hath the right, until he be actually diſſeiſed. B. and D. were not 
tenants, for B. was a mere ſtranger; and though he took a moiety 
of the profits, that will not make him tenant in common; for a 
man cannot diſſeiſe another of an undivided moiety, as he may of 
ſuch a number of acres. But farther, if they had been tenants in 
common, it is true, that one tenant in common may diſſeiſe the 
other; but that muſt be an actual diſſeiſin, as the hindering him 
from coming upon the land, &c. and not by a bare perception 
of the profits. As to the objection, that the bringing of the eject- 
ment for a moiety admits him to be out of poſſe:i on of it, Holt 
denied it to be ſo. For if A. ſeiſed of land makes a leaſe of one 
undivided moiety, and J. S. ouſts the leſſee, he muſt bring his 
| - eject- 


1 
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ejed ment for a moiety ; ſo if they were both put out of poſſeſſion, 
they muſt have ſeveral remedies, as ſeveral aſſiſes, Sc. Judgment 
was for the plaintiff. | 1 


Brown et ux. ver/. Gibbons. 

( ASE for words ſpoken of the wife by the defendant, vis. s. C. 1 Salk. 
Mrs. Brown is a whore, and has done all the whores do; per 206. 

quod the plaintiff being a tradeſman loſt ſuch and ſuch, viz. A. B. _— 
Sc. from being his cuſtomers, who were his cuſtomers before, 4 PW 
Sc. Upon not guilty pleaded, the defendant at ni privs gave evi- words not ac- 
dence by way of mitigation of damages, that Mrs. Brown was a *onable of 
whore. And the evidence was very ſtrong, Upon which the ju- themſelves, 


but made ac · 


ry gave damages but 20s. to the plaintiffs. And now Mr, Moun- tionable by be 
zague moved, that the plaintiffs might have their full coſts; which fh, 9s tho 
was oppoſed by ſerjeant Darnall. And the court held, that this are under 40-. 
action is not an action for ſlanderous words within the meaning Vet the plain- 
of the ſtatute of 21 Jac. 1. cap. 16. becauſe the ſpecial damage is 1 
the git of the action, without which it would not lie. And Pe. 1588. 
therefore ſuch an action lies for the huſband alone, without join- * Mod. 371, 
ing the wife, which is otherwiſe in a common action for words. 108 

And Cro. Car. 140. Law v. Horwood was cited, and allowed by 

the court to be a caſe in point. And Powell chief juſtice ſaid, that 

if the maſter brought an action of battery againſt J. S. for a battery 

committed upon his ſervant, per quod ſervitium amifit, if the jury 

upon not guilty pleaded gave damages under 40s. the plaintiff ſhould 

have full coſts, notwithſtanding the ſtatute of 22 & 23 Car. 2. 

cap. g. which allows in common actions of battery no more coſts than 

damages, where the damages are leſs than 40s. And the plaintiff 

in the principal caſe had full coſts. | 


Cole ver/. Rawlinſon. 
Intr, Trin. 11 Vill. 3. B. R. Rot. 113. 


Jjectment. Upon not guilty pleaded the jury found a ſpecial ver- 8. C. 1 Salk. 
dict, upon which the caſe was thus. Billing ſley ſeiſed in fee _— 
of the Bell tavern in St. Nicholas Lane, London, married a widow, % 4 _ 


who had a ſon by her firſt huſband; and upon the marriage Biili . 


by leaſe and releaſe conveyed the Bell tavern to truſtees, to the ule of or life. 
himſelf for life, remainder to his wife for her life, remainder to their 
firſt ſon in tail, &c, remainder to the right heirs of the wife, Ce. 
Billing flry had iſſue by the ſaid woman John Billing fey, and died, 
The wife afterwards made her * in theſe words (inter alia) Item, 

| e I give 
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I give, ratify and confirm to my fon Jen Billingſley all my right, 


title and intereſt which I now have, and all ſuch term and terms 


for years, which now is, or at any time after my deecaſe may hap- 
pen to be, in my power to diſpoſe of, in whatſoever I hold by leaſe 
of J. S. and J. N. and alſo the houſe called the Bell tavern in St. 
Nicholas Lane together with the ſtable thereunto adjoining. And 


the queſtion was, whether Yen Brilingfley took by the deviſe an 


eſtate for life in the reverſion after the determination of the eſtate 
tail, or the inheritance of the reverſion. If he took for life, then 
judgment ought to be for the plaintiff; if he took the inheritance, 
then judgment ought to be for the defendant. And the three 
judges, Powell, Powis, and Gould, were of opinion, that Jabn 


Billing fley took the inheritance, &c. againſt the opinion of Holt 


chief juſtice. This caſe. was three times argued at the bar. . And 


now the judges delivered their opinions ſeriatim. And the rea- 


ſons of the ſaid three judges were, 1. That the intent of the devi- 
ſor appeared plainly to be, to deviſe a fee; becauſe ſhe knew, that 
the deviſee was tenant in tail before by the ſettlement. 2. There 


is not any end of the ſentence, till one comes to the words ¶ And 


alſo the Bell tavern] and ſo this latter part of the ſentence will 
borrow the word give from the former part of the ſentence ; other- 


wiſe nothing would paſs by this part [And alſo, &c.] And then 
for the ſame reaſon they will borrow the words which limit the 


eſtate, viz. all my right. But otherwiſe it had been, if the words, 


I give, had been repeated; then they would have made it a new 


ſentence, and disjoined it from the words of the limitation. And 
for this they cited 1 Roll. Abr. 844. M. pl. 1, 2. Moor 52. 80 
where a man granted hedge-bote, to be taken by the aſſignment 
of his bailiff, and alſo fire-bote; the words, and alfo fire-bote, 


| borrow the words, by the aſſignment of the bailiff, as well as the 


word grant, and the grantee cannot take fire-bote without the aſ- 
ſignment of the bailiff, per Shelley, Dier 19. &. 3. They muſt 
make this conſtruction, otherwiſe the deviſe would be void, becauſe 
the deviſee had an eſtate in tail before, and therefore a deviſe to him 
for life would be uſeleſs and void. Poroys juſtice ſaid farther, that 
the word [in] ſhould be underſtood, as if it had been faid, And 
alſo in the Bell, &c. for quod ſubintelligitur non deeſl, And Gould 


juſtice ſaid, that the words, the Bell tavern, &c. were ſufficient 


to paſs the inheritance in this caſe. To prove which, he cited 
Moor 873. Whitlock v. Harding, where a man deviſed his lands 
for ninety-nine years, and afterwards he deviſed all his lands of in- 


| heritance to B. though in ſtrictneſs the words, all his lands of inhe- 


ritance, were a deſcription of the lands, not of the eſtate, yet it was 
held, that a fee ſimple paſſed ; becauſe it appeared, that the devi- 
ſor intended to paſs a fee, for an eſtate for liſe after ninety-nine 
years was of ſo ſmall value, that it could not be imagined, that 

| | . the 
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the deviſor deſigned to deviſe it. And the ſame reaſon holds in 
this caſe. Powel! juſtice added, that it was lawful, to tranſpoſe 
words even in deeds, to ſupply the intent of the parties; and 
much more in caſes of wills. Therefore he was of opinion, that 
they ought to read the ſentence 1n this manner, Item | give, Cc. 
| to my ſon Jahn Billingſſcy all ſuch term, Sc. and all my right, 
Sc. in whatſoever I hold by leaſe of J. S. or J. N. and alſo the 
Bell, &c. this will paſs a fee plainly. And for theſe reaſons 


- 


defendant. 


But Holt chief juſtice e contra was of opinion, that judgment 
ought to be for the plaintiff, holding that an eſtate for life only 
paſſed in the Bell tavern, &c. And he ſaid, it is a principle known 
and certain in the law, that upon a deviſe to J. S. without limit- 
| ing any eſtate, J. S. will take it but for his life, unleſs there be 
ſome ſpecial matter in the will, that ſhews, that the intention of 
the deviſor was to deviſe a larger eſtate. And there is no difference 
between a deviſe of lands in poſſeſſion, and a deviſe of a reverſion. 
And in this caſe, if this deviſe had been to a meer ſtranger, who 
had not had an eſtate-tail before, it would have paſſed but an eſtate 
for life. And for that purpoſe he cited C. Eliz. 330. Dickens 
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and daughter, after his debts and legacies paid, to be equally di- 
vided between them, and held that they took but an eſtate for 
life: and yet it might be objected, that if the debts and legacies 
were not paid in the life of the daughter, ſhe would take nothing. 


S ̃ ˙ͤ 1 ORs 


; Objection. Theſe words, And alſo the Bell, &c. relate to the 
i words, All my right, &c. | | 
t Anſwer, That cannot be, becauſe the words, All my right, &c. 
5 which I now have, and all ſuch term, &c. are relative words, 


loever I hold by leaſe, &c. and then the words, and alſo the 


: = houſe, Sc. follow, which may relate to the words, give, &c. and 
1 I c:nnot relate to the words, all my right, &c. which are ſatisfied 
\t A Þcforc by the words, in whatſoever I hold by leaſe, &c. Farther, 
4 turn the words into Latin, Item deno, &c. omne jus meum, Oc. 


et omnes tales terminum, &c. in quocunque- teneo per dimiſionem, &c. 
acetiam domum, Gc. and ſo the words are very good grammar, 


and there is no reference to the word right, and ſo as to the Bell 
5 tavern the deviſe is, that ſhe gives the houſe called the Bell tavern, 
A Sc. which will paſs but an eſtate for lite. | 


Objection. The prepoſition In ſhall be underſtood, | 


theſe three judges concluded, that judgment ought to be for the 


v. Marſhal, where J. S. deviſed his lands and goods to his fon 


and muſt have a ſubject, and that is what follows, vis. in what- _ 
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Anſwer. It is underſtood ſometimes in Latin, never in Engliſh. 1 


Objection. The copulative And joins them. 


Anſwer. No, becauſe they are not of the ſame nature, wiz, 
leaſchold and fee-ſimple. - And therefore the words, the houſe, 
Cc. cannot relate to the prepoſition In, the Bell tavern not being 
leaſe ; and therefore it muſt be the accuſative caſe, and ſo cannot 
relate to the right, &c, but to the words, give, &c. 


Objection. The words ſhall be tranſpoſed. 


Anſwer. That cannot be, becauſe they are good ſenſe and 
grammar as they are; for that is only done, to make a nonſenſical 
word ſenſe, | 


Obdjection. Moor 873. 


Anſwer. If the reaſon there given ſhould be admitted to be the 
reaſon of the judgment, yet it differs from this caſe; becauſe 
there the term for ninety-hine years appears upon the face of the 
will, and is created by it. But that was not the true reaſon of the 

Deviſe of judgment. The reaſon was, becauſe a deviſe of all his lands of 
lands of inhe- jnheritance paſſed a fee; and it might be a great queſtion, if it did 
ance not paſs a fee, why he deviſed them by the name of his lands of 
inheritance. And the caſe is reported in Hob. 2. to have been ad- 

judged Nn the ſame reaſon, Indeed the caſe there is put dif- 
ferently, becauſe it is there a deviſe of the inheritance of his lands, 


Which is a fee without doubt in a will. 


caſes to the ſame purpoſe. 


Anſwer. The ſaid caſes are not parallel to the caſe in queſtion, 
becauſe there is a plain relation to all that preceeds, as well the 
words of limitation as of grant; but here the words, right, &c. 
are ſatisfied by, and relate to, leaſes, as is ſaid before. And he 

cited Cro. Car. 447, 449. Wilkinſon v. Merryland; where a man 
deviſed all the reſt of his goods, chattels, leaſes, eſtates, mortgages, 
debts, ready money, plate, and other goods, whereof he was poſ- 
ſeſſed, to his wife, and died having a mortgage in fee forfeited ; 
and held that no fee paſſed: and yet mortgage is an extenſive 
word, but there wanted words of inheritance ; which proves, that 
in the expoſition of wills no regard ought to be had to external 
accidents, (which Powell juſtice agreed in his argument.) And 
— | therefore 
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therefore the reaſons urged, that this eſtate came from the father of 


Jobn Billing fley, &c. are not prevalent. 
Objection. That according to this expoſition the deviſe will have 


E no effect. 


Anſwer. That is no reaſon to conſtrue a larger eſtate: to paſs by 
the will, than the words will paſs; for it does not appear in the will 
itſelf. And (by him) for theſe reaſons an eſtate for life only paſſed, 
and the plaintiff ought to have judgment. But by the other judges 4 
judgment was given for the defendant. | 


Afterwards a writ of error was brought in the Exchequer chamber 
upon this judgment, 


jj Clerk ver / Udall. 


N aſſumpſit upon quantum meruit, upon non aſſumpſit pleaded, s. C. Farr. 
and verdict for the plaintiff, it was moved in arreſt of judg- 19% 
ment, that the declaration was ill, becauſe it was to pay ſuch gk. 649. 
ſums, as the plaintiff rationabiliter habere mereretur. Upon which ,, 
judgment was ſtayed until this term. And now the court held, 

that it was well enough, and the ſame with meruit. Judgment 

for the plaintiff, _ | 4 


Dike ver. Brown. 


PON a motion for a prohibition, the caſe was, the defen- Tithes of fag- 
dant libelled in the ſpiritual court for tithes of faggots made got. 
of loppings of trees; and the ſuggeſtion for a prohibition was, —_— _ 
that theſe loppings were cut from the ſtumps of timber-trees above 

the growth of twenty years. And it was alleged, that ſentence 

was given in the ſpiritual court, and therefore the plaintiff comes | 
here too late, to have a prohibition. But per Holt chief juſtice prohibition 

the ſentence will not hinder the having a prohibition in any caſe, after ſentence, 
but in caſe of prohibitions grounded upon 23 Hen. 8. cap. g. for 

citing out of the dioceſe, But becauſe the plaintiff had not plead- 

ed this matter in the ſpiritual court, they denied the prohibition ; _ 
becauſe the ſpiritual court has general juriſdiction of tithes, and if 

any ſpecial matter deprives them of their juriſdiction, it muſt be 

pleaded there. And it it had been pleaded there, and iflue joined 

upon it, and upon the trial it had been found not to be fikva caedua, 
it had been well, But if they had refuſed to admit the plea, a pro- 

hibition ſhould have been granted. | 


Aa - Croſs 


© 


m—_— 


— 


—— 


Croſs ver/. Smith. 
8. C. 1 Salk. Intr. Mich. 12 Will. 3. B. R. Rot. 191. 


148. 8 | 
Farreſ. 138. TRROR upon a judgment given in the court of the biſhop 
7. Mod 643. LE of Ey in caſe for words ſpoken the twenty-fiſth of Marci, 


in the Com- bruary 12 Will. 3. returnable in Bafter term following, #0 remove 
removes cauſe the cauſe, and it was allowed, and nevertheleſs they proceeded 
in the court of afterwards to give judgment for the plaintiff, The defendant in 
a error pleaded a grant to the biſhop of Ely of conuſanee of pleas, 
and an allowance of it in this court 21 Edw. 3. and that the cauſe 
of action aroſe within the juriſdiction of the ſaid court, and that 
this matter was returned to the Common Pleas upon the writ of 
certiorari, and that ſo the court of Ely had good authority to 
proceed, &e, To this plea the plaintiff in error demurred. And 
it was argued ſeveral times àt the bar by Mr. Parker, Mr. Bro- 
derick, arid Mr. Eyre, for "the plaintiff in error, and by Sir Par- 
thelomew Shower, Mr. Ward, and Mr. Weld for the defendant in 
error. And the points made by them were, 1. Whether a cer- 
lioruri lay od of the Common Pleas to the court of Ely. 2. H 
it lay, whether it would be a ſuperſedeas to their proceedings. 
And the whole court held the affirmative. And Halt chief juſtice 
ſaid, that there are three ſorts of inferior juriſdictions. The firſt 
is tenere placita, which is the loweſt, and is a concurrent juriſ- 
diction ;. in which caſe the plaintiff may proceed in the interior 
court if he will, but that does not deprive the ſubject, of having 
it tried in a ſuperior court (if he will) of the King's; and that for 
good reaſon, for if it were otherwiſe, a man who comes by chance 
into an inferior juriſdiction, might be arreſted there, and detained 
in gaol a long time for want of bail. The ſecond ſort is conu- 
ſance of pleas, which is by grant to ſome lord of the franchiſe; 
The lord only and it is he alone who can take advantage of it, neither the plain- 
ee e tiff nor defendant, for he cannot plead it to the juriſdiction of the 
| ofarzeof court; but the lord of the franchiſe by his bailiff or attorney muſt 
pleas. come in and claim the franchiſe; and though the lord ought to 
have the action, yet this court is not ouſted by it, but the plea re- 
Proceedings mains under the controul of this court; for day is given here upon 
— ppon epi q the roll to the parties, to be in the inferior court at a day certain, 
and the parties are commanded there, and the tenor of the record 
of this court is ſent, for the inferior court to proceed, and if 
Juſtice is done there, all is well, but the record is here; and if 
Juſtice is not done there, as. if the court there does not proceed 


upon 
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upon the day prefixed, or if the judge miſbehares himſelf, Sc. 


the plaintiff ſhall have a reſummons. And it is the benefit of the 
lords only, that is conſidered in this matter. But theſe juriſdictions 


were hardſhips to the ſubject, and allowed by 27 Hen. 8. cap. 24. 


rather for their antiquity than for any other reaſon, and they were 


detrimental to the prerogative of the crown, and therefore certio- 


Fan were always allowed, to prevent the grievances of theſe in- 


” 


ferior juriſdiftions. The third ſort are exempt juriſdictions, as Exempt juriſ- 
where the King grants to a city, Ac. that the inhabitants ſhall be en. 


ſued within the city, and not elſewhere. Such a grant may be 
pleaded to the juriſdiction of the King's Bench, Gr. if there is a 
court there, that can hold plea of the cauſe. But no body can 
take advantage of it but the defendant ; and if he ſues a certiorari, 
it will remove the cauſe, becauſe the defendant has waived his pri- 
vilege for his own benefit; ſo that there is no juriſdiction, that 
can reſiſt a certiorari. As in the caſe of a cuſtomary proceeding 
by foreign attachment, if the defendant cannot find bail below, he 


may ſue a certiorari; and upon putting in bail in the ſuperior 


court the cauſe will proceed there. The ſtatutes 43 Eliz. cap. 5. 
21 Jac. 1. cap. 23. admit, that a habeas corpus and certiorari have 
always been allowed, though the 43 Eliz. cap. 5. does not men- 
tion expreſsly a certiorari, but under the general words, other 
writ or writs. As to the diſtinction taken between the King's 
court and that of lords of franchiſes, that a certiorari will lie to 
the former, but not to the latter; it is no concern to the ſubject, 
to whom the court belongs. Farther, ſuppoſe that the King grants 
to a corporation, that the mayor and aldermen ſhall be juſtices of 
peace, and that they ſhall hold a court of ſeſſions; this franchiſe 
is as much a right to the town, as this of the biſhop of Ely ; and 
yet in common experience certioraris are granted to them every 


day. 


Objection. It is unreaſonable, that theſe certioraris ſhould ſuper- 
ſede the proceedings of inferior courts ; becauſe upon the return of 


the certiorari the court cannot proceed upon the record returned, 


but the plaintiff muſt ſue a new original. 


Anſwer. The ſame objection extends to a habeas corpus granted 
by the Common Pleas, which hath never been queſtioned. The 
juriſdiction here is but a bare conuſance of pleas, and it is a great 


queſtion, whether an exempt juriſdiction can be in any caſe, but 


” 


in that of a corporation. There is no colour to ſay, that this is a 


county palatine. The 24 Edu, 3. 62. pl. 5. cited by Mr. Ward, 
to warrant that, has no ſuch opinion. And therefore a certiorari 
lies there, as well as to any other inferior court that hath only 


conulance of pleas. And a certiorari will be a ſuperſedeas, as I. Jones 209. 
| | ll | 


1 Wel 
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well as a habeas corpus. And that a habeas corpus is a ſuperſedeas, 
Cro. Car. 261. is in point, | 28585 


A recordari Another point was made, whether this plaint was removed b 
and e this certiorari, becauſe the writ was Zeffe the twelfth of Febr. 
eee done 11 ill. 3. to remove a plaint tunc nuper levatam five affirmatam, 
between their returnable Eaſter term 12 Vill. 3. and the plaint was entred the 
"ey re twenty-fifth of March between the tee and return of the writ, 
And the whole court held, that this writ removed the plaint, be- 
cauſe a certiorari is like a recordari, and removes all things done in 
court between the teſte and return. The ſame law of a writ of 
error. 1 Ventr. 68. 1 Roll. Abr. 395. Fitzh. Nat. Bre. 71. a, 
3 Hen. 6. 30. 6. And for precedents of that form of writs, New 
Theſ. Brev. 37. 3 Brownl. 33 5. And the judgment was reverſed 

by the whole court. e 


Gould ver. Johnſon. 
8. C. 1 Salk. Es upon a judgment of the Common Pleas in ſſumgſt, 


18 where the plaintiff declared, that the defendant, in conſidera- 
f +** tion that the plaintiff would receive A. B. and C. into her houſe ut 


7 Mod. + bhoſpites, and provide for them meat, drink, &c. to pay ſo much 
Non aſumpſit as {he ſhould deſerve; and then the plaintiff avers, that ſhe re- 


infra ſex ar ceived them into her houſe but does not ſay ut hoſpites and pro- 
"2, not Plead vided meat, drink, &c. The defendant pleaded non afſumpfit infra 


„ ſex annos. Upon which the plaintiff demurred. And judgment in 
executory the Common Pleas for the plaintiff. And it was agreed by all, that 
promie- the plea was ill, for this being an executory collateral promiſe, the 
wy þ Mod. defendant cannot plead non afſumpſit infra ſex annos, but ſhould 
Lev. 298. have pleaded, cauſa attionts non accrevit infra ſex annos ; for if the 
10 Mod 104. cauſe of action accrued within fix years, it matters not when the 
Vent. 1g1, Promiſe was made; but if it had been 7ndebitatus afſumpſit, that 

plea had been good. Then Mr. Chetham and Mr. Broderick for the 

It is not ill, plaintiff in error aſſigned two faults in the declaration. 1. That it 
ae «nin appears upon the declaration, that the cauſe of action accrued 
declaration, more than fix years beiore, Cc. and therefore it is not neceſſary to 
that the cauſe pleud the ſtatute, becauſe it appears upon the declaration. And 
cad more for that Cro, Car. 115. was cited ſe in point. Sed non all- 
ii that Cro. Ce 5. was cited as a caſe in point. Sed non a 


than fix years C4770, For the ſtatute in this caſe, as well as in all others, ought 


belore. to be pleaded; for it may be, the original was ſued within fix 
years after the cauſe of action; and therefore the defendant ſhall 
plead the ſtatute, to the end that the plaintiff muy have an oppor- 
tunity to reply ſuch matter, * 

Averment, Another exception to the declaration was, that it is not averred, 


that ſhe received them 7 Leſpites; and there is a difference between 
| receiving 


Wy ought to be preciſely 
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| receiving a man generally, and uf boſpitem ; and in ſuch a caſe as 


this they ought to ſhew a preciſe performance of the confideration 
of the promiſe, to intitle them to the action. And many caſes 
were cited, to all which the chief juſtice gave a full anſwer, and 
aid that they came not up to the caſe in queſtion. 85 


Obiection. Cro. Fac. 45. A. was hound in a recogniſance, that 
B. ſhould appear to an action upon eight days warning, and if he 
was condemned, ſhould ſatisfy the debt; but it was not averred, 
that he had eight days warning. Anſwer. There A. a ſtranger 
was to be affected by the appearance, Fc. and therefore there 

fuch an appearance, as was mentioned in the 
condition of the recogniſance; and 3 B. appeared upon other 
= terms, that would not charge A. a third perſon. As if J. S. be 
bound in a bond to J. N. to pay J. NM. money; J. N. may ae- 
= cept of a horſe inſtead of it: but if J. S. be bound to J. N. to 
pay A. money; A. cannot accept a horſe. | 


Objection. V. Jones 441, Leate's caſe; Afumpfit in conſidera- 
tion that J. S. at the requeſt of the plaintiff ſhould relinquiſh ad- 
miniſtration, and permit the defendant to have it, to do ſuch an 
act; and avers, that J. S. relinquiſhed adminiſtration, &c, but 
does not ſay at the requeſt of the plaintiff”, | 


| Anſwer, There the requeſt was an act to be done by the plain- 
tiff; and if he did not do it, there is no reaſon, that he ſhould 


= have the recompenſe. 


Objection, 2 Leon, 53. 


Anſwer. Cro, Jac. 404. is ſince adjudged to the contrary, that 


it is not neceſſary, to aver a requeſt. 


Objection. Cro. Fac. 245. Yebo. 175. Aſſaumpfit upon good 


conſideration to pay to the plaintiff ſo much ante inceptionem itineris 
proximi of the plaintiff to London, avers that he incepit iter ſuum 
why ee EE” | 


Anſwer. The ſaid caſe is not law, for it appears, that the 


money was due; for if that was not the next journey, yet the 


money was due, becauſe then there was a journey before, Now 
in this caſe, receiving a man, and ts. meat, drink, &c. is a 
receiving as a gueſt. And if the plaintiff received them upon an- 
other account, that ought to have been ſhewn of the other fide. 
And if the words ut heſpites had been omitted in the agreement, 
yet it would have been underſtood the ſame thing; therefore the 

| LS inſerting 
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inſerting of them will make no alteration. 2 Saund. 373. Tate 
v. Lewin, and Stile 163. Jobnſon v. Abington, prove it. And 
judgment was given for the plaintiff by the whole court, viz. the 
judgment of the Common Pleas was affirmed. | 


Green ver/. Young. 


S. C. 2 Sa. N evidence upon the trial in an action upon a policy of inſurance 
FE zovern- J the caſe appeared to be, that the inſurers agreed to inſure the 
ment lay an ſhip from her arrival at in Jamaica during her voyage 
embargo ga to London; and an embargo was laid upon the ſhip by the govern. 
nf i ſeife ment; and afterwards they ſeiſed the ſhip, and converted her 
her, and con- into a fireſhip, and offered to pay the owners. And the queſtion 
_— mp. was, if this would excuſe the inſurers? And Holt chief juſtice 
inſurers are ſeemed to incline, that it would not, and that this was within the 
liable. words, detention of princes, &c. but he gave no abſolute opinion, 
becauſe the cauſe was referred to the three foremen of the jury, 
Deviation, In the ſame caſe he ſaid, that if a policy of aſſurance be made 
to begin from the departure of the ſhip from England until, &c. 
and after the departure damage happens, &c. and then the ſhip 

deviates; though the policy is diſcharged from the time of the 

deviation, yet for the damages ſuſtained before the deviation, the 


inſurers ſhall make ſatisfa&tion to the inſured. 


Tilly ver/. Richardſon. 


5 C. 1 Salk. R7chardſen brought an action againſt Tilly warden of the priſon 


LS of the Fleet in C. B. for a debt due to him from T:/ly, and re- 
7 Mod. covered there; upon which 7715 brought a writ of error upon the 


Se pi 79- judgment of the Common Pleas returnable in B. R. to which bail 
ror apon a 


judgment of Was put in, and the judgment of the Common Pleas was affirmed. 
the Common Then Tzr/ly brought another writ of error upon the judgment of 
OY COT the King's Bench, returnable in parliament. And Mr. Broderick 
in parliament Moved, that the laſt writ of error might be allowed without put- 
ought wo be ting in bail; becauſe the bail upon the firſt writ of error was ſuffi- 
new bail cient to ſecure the plaintiff for what damages he might ſuffer by 
the delay, and for his coſts. And he ſaid, that this caſe was not 
within the ſtatute, which requires bail upon error. Sed curia con- 
tra, That new bail muſt be put in; for the King's Bench cannot 
| take notice, whether bail was put in in the Common Pleas or not. 
Not putting For if no bail was put in there, yet the King's Bench would pro- 
in bait <3 ceed upon the writ of error; becauſe the not giving bail does not 
the proceed · hinder the proceedings upon the writ of error, but only hinders the 
ing of the writ of error from being a ſuperſedeas to the execution. 
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| Peers verſe Henriques. 
Intr. Mich. 1 Ann. B. R. Rot. 46. 


Sſumpfit upon ſeveral promiſes, one of which was upon an in- 8. C. Farr. 
A — computaſſet for of 11. Sc. As to g5/. tbe dd me 
pleaded a good plea in bar, &c. but omitted to give an anſwer to *. to part 
the reſidue. Upon which the plaintiff replied, and offered an iflue only, the 
to the matter pleaded in bar. The defendant demurred. And per plaintiff de: 
curiam, the whole is diſcontinued ; for the plaintiff ſhould have — feng 
taken judgment by nil dicit for that which was omitted in the plea ace. | 
in bar. But Mr. Eyre for the plaintiff objected, that the defen- 
dant could not ſever the 1011. in his plea; becauſe it was in an 
infimul computaſſet, which was intire. But per Holt chief juſtice, 
notwithſtanding that, the defendant might plead payment to part, | 
and other matter to the reſidue. | 


Bennett wver/. Verdun. aſumpfit for 


| „ niolae. 
Ndebitatus aſſumpfit, for that, that the defendant being indebted 10 Mod 315, 


to the plaintiff in 28 J. of money Hiſpamiolae, Ane to pay 1 * 


6 | r the plaintiff, . 
And Mr. Branthwaite moved in arreſt of judgment, that the plain- Hob 38. 
tiff ought to have ſaid, ad valorem, Cc. it being foreign coin. — 4 | 
For the defendant cannot be indebted in foreign coin, no more A wan cannot 
than in hogs, &c. Sed non allocatur. For a man may be indebted —— 
in hogs, Cc. but in ſuch caſe the action muſt be brought in the og and alſo 
detinet only, not in the debet and detinet. Farther, there is a ver- executor. 
dict here, and therefore all the court held it good. But afterwards 35a 0 P. 
judgment was arreſted, becauſe the plaintiff brought this action for Carth, 33 Fo 
money due to himſelf in his own right, and alſo for another ſum 336. 
in another count due to him as executor to J. S. which cannot 4, — "joy 
be joined. | | Quilter, Fri. 
21Geo,2.S.P. 


Hart ver/. Langfitt. 
; 1 | | 8. C. Far. 1 
INAebitatus ſſumpſit upon ſeveral promiſes. There were eight 7 Mod. - 
counts in the declaration. As to e the defendant pleaded non CS tos 
ſumpfit; and as to the other four the defendant demurred, by the nurkng a 
advice of Mr, ſerjeant Agar. And the firſt exception that Mr. Manger. 
Raymond took to the firſt count was, that it was an indebitatus 
«/umpfit, for that, that the defendant being indebted to the plaintiff 
in 


PPP 2 N gry ——— 
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in 20 J. pro nutriendo cujuſdam Edvardi Lang fitt infantis by the 
plaintiff at the requeſt of the defendant, he aſſumed to pay; and 
that an action would well lie upon a collateral promiſe, but not 
indobitatus aſſiumpfit, becauſe it will not raiſe a debt. And to prove 
that, he cited Moor 70. pl. 975. Indebitatus aſſumpſit, in con- 
fideration that the plaintiff would {ſell to D. the defendant's factor, 
at the inſtance of the defendant, two hundred hogs to the ule of 
the defendant; adjudged, debt did not lie, in error brought. Cxo. 


Car. 107, 193. and 1 Roll. Abr. 549. lit. P. pl. 2. Cogan v. Green. 


2 Ventr. 36. Roger v. Reger. Sed non allocatur. For per totam 
curiam, it will raiſe a debt; for if A. comes into the ſhop of B. 
and ſays to him, deliver ſuch goods to C. and I will pay you; 
this will raiſe a debt in A. and C. is not to pay for the goods, nor 
is he liable to B. for it is a giſt from A. to C. and a debt for them 
from A. to B. And the caſes cited depend upon a repugnancy in 
the declaration, for the declaration is of a ſale to a third perſon, 
and he is liable; and the defendant is only a guarrantee, and it is 


only a collateral promiſe in him. And as to the caſe in Co. Car, 


193. Sands v. Trevilian (by which authority ſerjeant Agar was 


induced to demur) Het ſaid, that the attorney had a remedy againſt | 


the party for whom he acted, notwithſtanding that he was imployed 
Count repuz- by the defendant. The exception to the three other counts was, 
that they were for the ſame time of nurfing, and yet he declared 
upon ſeveral agreements, w2. one for three ſhillings a week, an- 
other for two ſhillings and fix pence a week, another for two ſhil- 
lings, and he has not ſaid [other]; and it appears, that they were 
for the very ſame weeks. - And the court held this exception good, 
becauſe the one count falſified the others, and the plaintiff has con- 
tradicted himſelf. But upon the firſt count judgment was given 
for the plaintiff, See Moor 864. pl. 1193. 8 8 


Regina ver/, Whiſtler & al. 


£42, 


e Mar. cap. 10. made againſt deer-ſtealers, wiz. Rolfe and 


7 Mod. Stone, for the killing of five deer in the park of Sir Cecil Biſhep, 
rd Fa - and Whiſtler, for that, that he fur illicite et injuſte auxilians et 
ting men in Mallens Rolfe et Stone in occiſione damarum illarum in incitando et 


deer-licaling, Perſugdendo Rolfe et Stone to kill the ſaid deer, ef accommeudando 


& » /» 0 * , 
Win & Mar. dem Rolfe et Stone eguum et canem for the ſaid purpoſe. This 
cap. 10. conviction was removed into the King's Bench by certiorari, and 


Foiter, 121 do exceptions Were taken to it by the council at the bar. And they 

x 3.350,36, were argued ſeveral times by Mr. Mauntague, Ge. for the defen- 

352,304,308, dant, and by Mr. Broderick, Mr. Cheſhyre, &c. for the Queen, 

399:372-375 And the grand queſtion was, whether the defendant Mbiſtlir was 
| a | | 


7 : 
a convict 
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convict of any offenſe within the ſaid act of parliament? And 
now this term the judges pronounced their opinions in ſolemn ar- 
guments, viz. Powell, Powys, and Gould juſtices, that the con- 
viction was good, and ought to be affirmed; and Holt chief ju- 
ſtice, that it was bad, and ought to be quaſhed. Gowld juſtice 
declared the reaſon of his opinion to be, 1. Becauſe the defendant 


was included within the words of the act, aiding or aſſiſting therein. 


2. Becauſe (by him) if the ſaid words had been omitted; yet ſince 
in treſpaſs all perſons concerned are principals, the defendant ſhould 
be included within the words, hunt and kill. And as to the firſt 
he ſaid, that if the words of the act had been, aiding or aſſiſting 
thereto, the defendant without doubt had been compriſed within 
ſuch words : then the word Therein has the ſame import as Thereto ; 
and therefore that he was compriſed within the words of the act. 
Beſides which he ſaid, that it is apparent, that ſuch offenders as 


Therein and 
Thereto the 
ame. 


the defendant are within the intention of the act; and that appears 


from the preamble of the ſtatute, which recites, that there were 
confederacies of ſuch perſons, and that they indemnified their aſ- 
ſociates; and then the ſtatute enacts, that ſuch perſons offending 
in ſuch manner, ſhall forfeit, &c. That is to ſay, that ſuch per- 
ſons, who are in confederacy and combination, and by ſuch means 
aiding and aſſiſting, &c. And as well he, as Powys, relied much 
upon the intent of the act. And Gould juſtice farther ſaid, that 
he relied much upon the word Such in the act, which couples the 
body of the act with the preamble, and makes it of equal extent. 
As upon the ſtatute of 34 Hen. 8. cap. 20. which diſables donees 
in tail of the gift of the King ſrom barring their iſſues by common 
recovery, the word Such in the body of the act refers to the pre- 


Expoſition of 
Such. 


amble, and includes all like caſes, that is to fay, which are ſuch 


in the miſchief and inconvenience. 2 Co. 14. b. Co. Lit. 373. So 


where the act of 23 Hen. 8. cap. 1. takes away clergy from ſeveral 
offerders, and among them from burglars, robbers upon the high- 
way, and burners of houſes; and then the 25 Hen. 8. cap. 3. 
among other things takes away clergy from burglars, and robbers 
upon the highway, who do the act in one county and then fly into 
another county, and are there taken with the mainer and indicted ; 


and then the ſtatute 1 Edi. 6. cap. 12. enumerating ſeveral of- 


tenſes, takes away clergy from them, but omits burners of houſes, 
| and the caſe of burglars and robbers in one county who fly into 
another; and by a general clauſe reſtores clergy to all other of- 
tenſes, Cc. by which means clergy was reſtored in the two caſes 


before; and then 5 & 6 Edw. 6. cap. 10. reciting the ſeveral ſtatutes 


before mentioned, and farther the inconvenience that clergy was re- 


ſtored in the caſe of burglary, &c. committed in one county where 

the offender fled and was convict in another county, which they 

could not have had, if the ſaid act of 25 Hen, 8, cap. 3. had been in 
| Cc 


force ; 


i 
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force; it is therefore enacted, that the ſaid act of 25 Hen. 8. touch- 
ing the taking away of clergy from ſuch offenders, touching ſuch 
offenſes from thenceforth to be done, ſhould ſtand in full force: 
theſe words, ſuch offenders, and ſuch offenſes, muſt be inter- 
preted ſuch in miſchief and inconvenience, and will extend, to take 
away clergy from burners of houſes, notwithſtanding the particular 
recital of the ſaid particular inconvenience, - 11 Co. 33. Alexander 
Poulter's caſe. And the ſtatute 5 & 6 Edi. 6. is a penal ſtatute, 
And for the ſame reaſon here the abettors, procurers and aiders, 
though abſent, being equally miſchievous and of ill conſequence 
with thoſe who do the act, they muſt be taken to be within the ſta- 
tute ; eſpecially. ſince the word Aid in its natural extent includes 
perſons abſent, who counſel, abet, &c. as 2 Inſt. 192. explains it. 
2. By him, if the ſaid words had been omitted, the defendant had 
been within the words, hunt and kill; for in treſpaſs, where all 
are principals, he who abets the doing of a fact, is the doer of the 
fact. So in treaſon, 12 Co. 8 1. There is no difference between 
this caſe and felony, unleſs that in felony there may be acceſſories; 
for it is a rule, that when a ſtatute makes a fact felony, which was 
not ſo before, all the acceſſories before and after the fact are felons, 
3 Inſt. 17. and conſequently in a law where there cannot be acceſ- 
ſories, they muſt be principals. And he, as well as Peoys juſtice, 
relied ſtrongly upon 13 Hen. 7. 12, 13. where it is held, that the 
requeſting of another to hunt is a hunting within 3 Edw. 1. cap. 20, 
de malifactoribus in parcis; for the commanders ſhall be treſpaſſers, 
as well as the very treſpaſſers; and yet it is a penal law, which 
ſhall not be taken by equity. 2 I». 199. And Pcaors juſtice was 
of the ſame opinion with Gould juſtice, though upon the argu— 
ments he was ſtrongly of another opinion. And he founded his 
opinion principally upon the intent of the act, as is faid before in 
| the argument of Gzu/d juſtice. Howell juſtice differed from his 
Penal law not brothers, in their conſtruction made by the preamble. For (by 
tasen by bim) being a penal law, it cannot be taken by equity. But he 
1 was of opinion that this conviction was good, becauſe the defendant 
was comprehended within the very words of the act. For (by 
him) he is is a hunter, killer, &c. in conſtruction of law; and upon 
iſſue joined, whether he was ſuch or not, this evidence ſhewn in 
the conviction would maintain that he was. And (by him) the 
diſtinction made, where the penalty is annexed to the offenſe, and 
where to the perſon offending, which governs the caſe of Evans v. 
Finch, Cro. Car. 473. is nice; for whereas the ſtatute of Weſtm. 2. 
cap. 34. enacts, that if a man raviſhes a woman, &c. he ſhall be 
a felon ; nevertheleſs the perſons aiding and abetting are raviſhers, 
and yet there is nothing that can be more a perſonal act than that; 
the ſame law of a woman aiding, though ſhe is incapable of doing 
the fact, So upon the act of 3 Hen. 7, cap. 2. which _— tho 
| | | tak ing 
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taking of a woman with force and marrying her, to be felony; 
though by the ſaid act the acceſſories before the fact are made prin- 
cipals, yet perſons aiding and abetting the raviſher after the fact are 

| felons. So upon the ſtatute de malefatoribus in parcis, which is a 
penal law, and by which the penalty is annexed to the perſons, as 
here, miſdoers in parks and ponds, &c. The firſt caſe upon the 
ſaid ſtatute was 30 Edw. 1. lo. where it was adjudged, that no 
treſpaſs was within the ſaid act, unleſs it was a treſpaſs in hunting. 
The next caſe was the 5 Hen. 5. 1. where'the breaking the park 
with intent to hunt was adjudged to be within the ſtatute. Then 
follows the 13 Hen. 7. 12, 13. where it is reſolved, that the re- 
queſting of another to hunt is a hunting within the ſtatute. Alſo Raſt. tit Fo- 
where the 30 Hen. 8. cap. 12. makes ſuch perſons as enter the re 
parks of the king or prince, with painted faces, or kill the deer 
there, felons, by a proviſo in the fame act it is enacted, that no 
perſons ſhall be adjudged acceſſories, but thoſe who ſhall abet or 
procure ſuch offenſe to be done: which was provided to exempt 
acceſſories after the fact, from being felons, as otherwiſe they 
would have been, notwithſtanding that the perſon offending was 
made the felon. For it is always a rule, where a fat is made 
felony, that all perſons aiding and abetting to it ſhall be acceſories , 
whether it be, that the offenſe is made felony, or the perſons of- | F 
fending felons. And for the ſame reaſon the procurer in treſpaſs 
ſhall be principal, ſince there is no acceſſory in treſpaſs. As to the 
objection, that the caſe of Finch v. Evans, Cro. Car. 473. and 
Page v. Harwood, Alleyn 43, 44. make this difference, where 
clergy is taken away from the offenſe, and where from the perſon 
offending, and in this caſe the penalty is confined to the perſon ac- 
tually doing the fact; he anſwered, that the ſaid caſes being caſes 
of lite, the judges in favour of life conſtrued the ſtatutes tenderly ; 
otherwiſe it ſeems abſurd, to take away clergy from him who was 
upon the top of the ladder, and give it to him that was at the bo- 
tom; for if both had entred the room, and one of them had had 
the money in his cuſtody at the requeſt of the other, both of them 
would have been deprived of their clergy. And as to the caſe of 
Page v. Harwood he ſaid, that it ſeemed to him, that the oftenſe 
conſiſted in the manner of doing of it, becauſe the Scots carried 
ſhort daggers, and frequently upon differences ariſing at table, Cc. 
ſtabbed others unprovided. But in the faid cafe if A. had given 
the dagger to B. it ſeems, that B. would have been within the act. 
But (by him) the ſaid reſolutions being in caſes of life, they will 
not be rules, to govern caſes of ſmaller crimes. He concluded, 
that ſince in caſes gf all penal laws, as in thoſe which make felo- 
nies, aiders and aſſiſters are included, a fertiori it ſhall be accord- 
ingly in cafes of treſpaſs, where ſuch perſons are principals, and 


where 


n 


tenants. 
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where the law not being ſo penal, there is not ſo much reaſon to 


make a ſtrict conſtruction. 


But Holt chief juſtice delivered his opinion, that the convic. 

tion was not good within the ſtatute, and therefore that it ought 

Penal ſlatutes to be quaſhed. For (by him) this is a penal ſtatute, and therefore 
are to Pe £97; OUght not to be conſtrued by equity; but in making conſtruction 
ing tothe one mult adhere to the letter, and one cannot extend it to facts 
| eee not equally criminal with thoſe ſpecified in the letter, if they are not 
—_—_ ® contained in it. That this act is penal, appears by the penalty in- 
flicted by it, by the ſubjecting of offenders to a ne method of pro- 
ſecution before a private juriſdiction contrary to the ancient liberties 

of Engliſhmen confirmed to them by Magna Charta, to be tried by 

their peers. Now this act does not inflict any penalty upon the con- 

federates concerned in the offenſe. It is true, the preamble recites, 

that there were combinations, &c, but the enacting part of the 

ſtatute does not inflict any penalty, but has made the offenſe very 

penal to the actors, perhaps by reaſon of theſe confederacies. But 

ſince the act has not inflited puniſhment upon them, we ought 


not. For one may imagine with great reaſon, that ſince the ſta- 


tute mentions confederates, and does not inflit puniſhment, that 


it did not intend that they ſhould be puniſhed, but only the actors, 
The words of the act are, aiders and affiſters therein. Now that 
is the actors themſelves; and if the act had intended confederates, 
it would have ſaid thereto. A man who provides a horſe to rob a 


Indidment park, is an aider of the fact, but not in the doing of the fact. In 
bent abet. an indictmment againſt the abettor they always ſay, that he was 


Indiament a Pracſens comfortans et auxilians, Ec. but in the indictment of the 


gainſt acceſſo acceſſory they ſay, that he before the fact conſuluit, mandavit, pro- 

1985 curavit, et abbettavit ; or that he after the fact recepit, auxiliavit, 

cnn; N et comfortavit : and by the firſt they mean aiders and aſſiſters; 

aiders and therefore if a ſtatute takes away clergy from aiders and abettors, 

. does yet acceſſories ſhall have their clergy. See this difference in the in- 

not tare it 2 as , 

from becelſo dictment of an abettor and an acceſſory, Dier 186. 

Ties. ; 
Objection. That this offenſe is of an inferior nature, and there- 

fore all are principals. | 


Anſwer. If the penalty had been inflicted upon all the treſ- 
paſſers, it had included all, becauſe all are included within the 
denomination of treſpaſſers. But here the penalty is inflicted upon 
perſons by a particular deſcription ; and that is the true reaſon of 
the caſes adjudged upon the ſtatute de malefaftoribus in parcis, be- 
cauſe the penalty is there inflicted upon the treſpaſſers in parks, 


Sc. which compriſes all, But if the ſaid ſtatute had impoſed a 
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dion of the other three judges it was confirmed. 
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particular deſcription ; no body had been within the ſaid ſtatute, 
but thoſe particularly deſcribed. And he relied ſtrongly upon the 
caſe of Evans and Finch, as ſtrong in point, which he had ſeen 
upon the roll; and he put it at large as it is there, which agrees 
with the report of it in Cro. Car. 473. Evans went up a ladder to 
the window of Mr. Audley's chamber, and broke it, and took out 
401, Finch ſtood watching at the foot of the ladder, and afliſted 


the doing of the felony : it was held, that Finch ſhould have his 


clergy notwithſtanding the 39 Elix. cap. 15. which takes away 
clergy from men convict of the felonious taking of goods, &c. of 
the value of 55s. Cc. out of any manſion houſe, &c. no perſon be- 
ing in it. Now Evans and Finch were principals in the felony ; 


= but becauſe clergy was not taken away from the offenſe, but from 


the perſon taking, &c. the ſtatute was reſtrained to the letter, 
viz, to the perſons actually taking. But if clergy had been 
taken away from the offenſe, as in caſe of robbery upon the 
high way; he who ſtood at the end of the way, to watch, 
ſhall not have his clergy, no more than he who aRually did the 
robbery, : 885 | 


Objection. If a fact, which at common law was but treſpaſs, 
be made felony ; or if felony be made treaſon ; the procurers are 
felons or traitors : and by parity of reaſon they ought to be included 
within this law. . ; 


Anſwer. That in the caſes cited the nature of the crime is 
altered, and it is made a crime of another ſpecies; and therefore the 


perſons concerned in it cannot be treſpaſſors or felons, but felons 


or traitors. He cited alſo the caſe of Page and Harwood, as 
a caſe founded upon the ſame reaſon as that of Finch and 
Evans, and corroborating it. Therefore the ſtatute in the pre- 
ſent caſe deſcribing particularly, what perſons ſhall be puniſhed, 
. courſers, hunters, Cc. it ſhall not be extended to any per- 


fon, who cannot be compriſed within the deſcription, within 


which (as is aforeſaid) the defendant is not. He was of opinion, 
that the conviction ought to have been quaſhed, But by the opi- 


penalty upon the hunters and chaſers, &c. or any other offender by 


— 
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Foxworthy's Caſe. 


8. C. Farr. Oxworthy being attainted of felony, was brought into the King's 
: balk. 0. Bench, in order to plead a pardon granted him by the Queen, 
7 Mod upon condition that he ſhould go beyond the ſea within a time pre- 
A man pea" fixed, and there abide, &c. And after allowance of the pardon, 
mak rot be the creditors of Foxworthy moved the King's Bench, that they 
charged with might have leave to charge him with civil actions, as in cuſtodia 
T 2274 mareſcalli marreſcalciae. But the motion was denied by the 
370. court, becauſe it would defeat the effect of the Queen's pardon, by 
5 Rep. 50. rendring Foxworthy incapable of performing the condition of going 
beyond the ſea; and if he had not been pardoned, the attainder 
would have continued, and Foxworthy had been hanged : and there 
is no reaſon, why the pardon ſhould put the creditors in a better 
condition than they would have been without it, to the prejudice 

of the party for the benefit of whom it was granted. 


Fe gina vc. Chalice, mayor of Thetford. 


S. C. 1 Salk. 7 Ys e was directed to the corporation of Thetford, to 
won. 5 command them to reſtore an alderman. To which a return 
Acts of record, Was made in the name of the corporation, but not under their 
as a return of common ſeal, nor under the hand of the mayor. Upon which 
83 the party grieved, having brought his action for a falſe return, and 
a corporation, fearing that he ſhould not have ſufficient evidence, to prove that 
ho" they are this return was made by the corporation, moved by Mr. Sloane 
mot nn feat, (Who promoted this diſpute, the ſucceſs of his election to be bur- 
10 Rep. 68. geſs there depending much upon it) the laſt day of this term, that 
| 0 46 this return ſhould not be received without the ſeal of the cor- 
#5 hay 184. Poration, or a ſigning by the mayor. But it was denied per cu- 
« Ro.Rep. 32. t. For upon ſearch of precedents, there are many returns 
made by corporations as here. And per curiam, the ſeal of the 
corporation is not neceſſary to be athxed; becauſe this act being 
upon record, will bind the corporation, though not ſealed with 
their common ſeal; contra of acts done by them in pais. The 
City of Londen every year make a warrant of attorney for the 
city in the King's Bench, without figning or ſealing it. And if 
an action be brought againſt the corporation, they will be eſtopped 
to ſay, that this was not their return, becauſe it is ſaid, Reſpon/s 
majoris, Gc. upon record. They held alſo, that the mayor 1s 


not obliged to ſubſcribe his name; for at common law no officers 


were obliged to ſign their returns. The ſtatute of York obliges 


ſheriffs, to ſign their returns; but it does not extend to any 
| | | other 


[4 
t 
a 
t 
a 
C 
t 
ö 
| 
F 
t 
* 
I 
t 


„ , Teo TR 


oe i 


— 22 


„ OS. 


9 % n =Y CD 


the defendant anſwer over. 
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he officers. And if the mayor procure a falſe return to be 
made, it will be ſufficient evidence againſt him, that the mandamus 
was delivered to him, and that the mandamus has ſuch a return 
made; and that will be preſumptive againſt him, that he made 
that return, unleſs he ſhews the contrary, For the mayor, or any 
other member of the corporation, or other, who ſhall procure a 
falſe return to be made, are liable in their private capacity. See 


| | Enfield v. Hills, 2 Lev. 236. | 


Bennett wver/. Purcell. 


Intr. Mich. 1 Ann. B. R. Rot. 313. 


ry ub upon ſeveral promiſes brought againſt the defendant by Where the 


the name of Tobias Purcell armiger, the defendant pleaded in fvit is by bill, 


abatement, that Tobias Purcell verſus quem billa exhibita eſt per — 


namen Tobiae Purcell armigeri is a gentleman, and not eſquire. deman ud not 
The plaintiff replied, that the defendant Habitus et reputatus ſuit ® clquite, is 


: not pleadable 
as well an eſquire as a gentleman ; and then he goes on with a in abatement. 


long hiſtory, that he was an eſquire tam ratione dignitatis ſuae 12 Mod. 211. 


ct parentelae ſed praefertim digniſſimae occupationis, c. To which 

the defendant demurred. And Mr. Broderick for the defendant 26 Hen.6. 54. 
argued, that the plaintiff ought to have replied 1 that 11 Hen. 6. 11. 
the defendant was an eſquire, and not a gentleman; and that the 9 
alleging it with a habitus et reputatus fuit was not good, be- b 
cauſe the addition ought to be the true addition, and not main- 
tained with a habitus et reputatus, &c. only. And Powell 
juſtice ſeemed to be of that opinion, But Holt chief juſtice 
held, that in theſe caſes the addition was only a deſcription of the 
perſon ; and common reputation was ſufficient for it, the ſuit being 
by bill. But it would have been otherwiſe upon original, upon 
which proceſs of outlawry lies; becauſe the ſtatute of Hen. 5. 
requires an addition in ſuch caſe. And judgment was given, that 


n 


Odes wer/. Woodward. Ante 766. 


1 P ON the _ of Mr. Clerk the ſecondary this caſe ap- S. C. 2 Salk. 
pearing to be, as was ſaid before, 766. Mr. ſerjeant 87. 


Hocper, &c. moved the court, that this judgment might be va- 19 ge 


cated; 1, Becauſe by the death of Dr. Woodword the authority was entred againſt 


revoked, and ſo there was no warrant, to enter this judgment. * wan after his 
death as of a 


2. Becauſe ſince now the ſtatute of frauds, 29 Car. 2, cap. 3. has term precee- 
W a directed, dent is good. 


. 
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Revocation. 


Execution af 
ter the death 
of theQefen- 


dant. 


Fine. 


directed, that the day of the ſigning of the judgment ſhall be en- 


tred upon the margin of the roll, it will appear upon the record, 


that the judgment was ſigned after the death of the defendant, and 
therefore cannot relate to the foregoing term. Sed non allocatur. 
For, per curiam, as to the objection of the revocation of the au- 
thority; a man, after he has given a warrant to enter a judg- 
ment, cannot revoke it by the courſe of the court ; and if he en- 
deavour to revoke it, yet notwithſtanding the court of King's 
Bench will give leave to the plaintiff, to enter the judgment. And 
as to the objection of ſigning, &c. that will not alter the caſe; 
becauſe the judgment, notwithſtanding the ſtatute of 29 Car. 2. 
will be a judgment of the preceeding term; though it will not 
affect purchaſers, but from the ſigning. And they held, that the 


practiſe, to enter judgments in a vacation as of the term precee- 


dent, is undeniable, and they will be good judgments of the pre- 
ceedent term. As if A. recovers judgment againſt B. B. dies in 
the vacation within the year; at the end of it 4. may ſue a fieri 


Jacias as of the preceedent term, and levy the goods of B. in the 


hands of his executors. So if a fine be acknowledged before com- 
miſſioners in the country in the long vacation, and before the next 
term the conuſor dies; though no writ of covenant was ſued, 


nor King's ſilver entred; yet the Common Pleas will permit the 


conuſee to enter the fine as of the Trinity term preceeding. But 


in this caſe upon inquiry it appeared, that the roll upon which 


the judgment was entred, was not brought into the office till after 


Rolls of the 


court, 


the eſſoin day of the ſubſequent term; and for that reaſon the 
court refuſed to permit the roll to be filed, fince purchaſers or 
others might be prejudiced by it. And they held, that by the 
courſe of the court all rolls of the former term ought to be brought 


into the office before the eſſoin day of the ſubſequent term, and 


Suit in the 


ought to be bound in the bundle of rolls of the former term ; and 
that is the reaſon, why all acts before the eſſoin day of the ſubſe- 
quent term are looked upon as the acts of the term preceedent. 
And a roll cannot be brought in and filed with poſt terminum with- 
out leave of the court. 0 | 


Wenmouth wer/; Collins. 


Soirkaal Court * R. Rebert Eyre moved, to have a prohibition granted to the 


ſor brawlin 


eccleſiaſtical court, to ſtay a ſuit there againſt Menmoull, 


in the belfrey. for brawling in the belfrey, and ſtriking a man there, upon ſug- 


geſtion of the ſtatute of 5 C 6 Ed. 6. cap. 4. and alleging, that 


all ſtatutes are conſtruable by the common law, and that Wenmuuts | 


came there as mayor to ſuppreſs. a riot. But the court (abſenie 


Halt chief juſtice) denied a prohibition, becauſe this offenſe was | 
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<onuſable in the ccelefiaſtical court before this Ratute, rarione her; 
| and that the ſtatute, though it provides a penalty, does not alter the 
= juriſdiction. 2 88 . 


Hollingſhead” $ cas 


Folineſtaud was brought into the King's Bench upon a habegs s. C. 1 Salk. 
corpus; and the return was, that ſhe was committed by com- 351. 
miſſioners of bankrupts, for refuſing to be examined by them; and Commitment 
the conclufion of the warrant of commitment was, that ſhe ſhould oy conn 
remain in cuſtody, until ſhe ſhould be otherwiſe diſcharged by due rape. 
courſe of law. And by reafon of this concluſion the court held Cen 153. 
the commitment to be ill, and diſcharged the defendant l becauſe 5 Mod. 308. 
the power 4 by the ſtatute 1 Fac. 1. cap. 185 is to commit the 

rty, until be ſubmit himſelf to the commiſſioners, and ſhall be 

y them examined. And there is no mention made, of being diſ- 
charged by due courſe of law. And for this exception 2 


committed for ſuch account, was diſcharged. Mich, 8 Will. 3. 


xt 1696. Ante, 99. 

d, . 

be BSGBeery der/. Hopkins. 

ch THE plaintiff brought an action againſt the defendant for s. C , 
55 money received to his uſe, and upon other promiſes. And 149 


the queſtion aroſe upon the acceptance of one of Mr. Shepherd the? Ndl.. 
a bankrupt, Ge. And notice B l 
for trial being given, Mr. Raymond moved, 1. For a habeas corpus company pro- 
ad teftificandum, to bring rd out of the Marſbalſes, where 
he was in execution, to Guildbgll; which was granted.” 2. To ea, corpur 
have a rule, that the caſh' book of the old Eaſ India company, hg 
kept by their treaſurer, and alſo their tranefer-hook, and alſo a 

note of acceptance of 1000 J. Bank-ſtock ſigned by the defendant, 

kept by the accountant of the company, ſhould be brought to the 

trial at the plaintiff's expenſe. And it was granted. For per Holt 

chief juſtice, if the Bank deal in transfer of their ſtock, and that 

cannot be done by any other means than by entry made in their 

books, it is very reaſonable that they ſhould be produced for the 


FR benefit of the party, as well as corporation books, &c. 

uth, | = ? | „ | 

ſug- : Bird ver/. Major. 

= er 1 | 
out Uh ON an iſſue directed in Chancery, to be tried before the Scrivener 

ſente A lord chief juſtice Holt for his opinion, the caſe upon the dankrups. 

was trial before him at Guzldball the ſitting after this term appeared to 


be thus, A ſerivener, who was not liable to be a bankrupt before 
| | E e | the 
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the ſtatute of 21 Jac. 1. cap. 19. committed an act, which was 
made an act of bankruptcy by the ſtatute of 1 Fac. 1. cap. 15. 
Dix. abſconding, Sc. and he had alſo a ſhare in the. Stationers 
company. And the queſtion was, wheti:er he was not a bankru 
by that? And Holt chief juſtice held, that ſince the 21 Jac. 1. 
cap. 19. had made a ſcrivener liable to be a bankrupt, it had ſub. 
jected him to all the old acts, which by the former ſtatutes made 


a man a bankrupt, as well as to the acts mentioned in the ſtatute of 
Share in the 21 Jac. 1. cap. 19. But as to the ſhare in the Stationers company, 


Stationers he ſeemed to incline, that that would not make him a bankrupt, 


company- See for that the 13 & 14 Car. 2. cap. 24. where it enacts, that 

the having a ſhare in the Eaſt India company, Sc. will not make 
See the late a man bankrupt. And a judgment given to the contrary in 1653 
. _ was by the ſaid act declared illegal. But the lord keeper held the 
ſcrivener to be a bankrupt by both the points. Upon the importu- 
nity of the council it was reſerved as a caſe, as to both points, for 
the farther conſideration of the chief juſtice. N 


Puered verſ. Duncombe. 


ay of e D upon bond of 1400. The defendant pleaded the ſta- 
mitted, and tute of uſury. And upon the trial of it, iſſue being joined, 
3 before Trevor chief juſtice of the Common Pleas, the ſitting after 
e e. — this term at - Meſiminſter, the queſtion was, whether the plaintiff 
a trial, he ſhould be compelled to give in evidence a ſpecification? And this 

plaincif has point was reſerved for his opinion at his chambers. Where after- 
produce a Wards it was argued by ſerjeant Hooper for the plaintiff, and by 
| Jpecification. Mr, Raymond for the defendant. And he held clearly the negative: 
becauſe the bond was admitted by the plea ; and where the party 
is not bound to give the bond in evidence, he is not bound to give 
in evidence the ſpecification, And the poſtea was delivered to the 
plaintiff, | > 


Eaſter 
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FT HE plaintiff ſued a ſcire facias upon a judgment in aſſiſe ew _ 


7 
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obtained againſt the defendant, for the office of marſhal 221. 
of the King's Bench. The defendant pleaded in abate- Cro.El. 283. 
ment, that the plaintiff was an alien enemy, &c. The 557 573. Pl. 
W plaintiff replied, that he was indigena, born at We/iminſter, et hoc Co. Lit. 303. 
paratus eft verificare. The defendant demurred, and ſhewed for Alien pleaded 


A . 


tiff cauſe, that the plaintiff ought to have concluded his replication to is eee 
his the country. And of that opinion was Holt chief juſtice, becauſe ,.,,, * 
ter- every plea concerning the perſon pleaded in abatement, is triable is gene, he 
by where the action is brought; but where ſuch plea is pleaded in bar _ Ton” 
ve: of the action, the venue ſhall be alleged, and it ſhall conclude with country. 

arty an averment; becauſe ſuch plea is not to the perſon, but pleaded See 6 Mod. 
. to the right. But by the whole court the plea is il}, becauſe this 7“ 


matter ought to have been pleaded in the original action. For — in 
now the plaintiff being admitted to be able to recover judgment, /cire facias 
he cannot be diſabled from having execution upon it by matter ga. judg- 
precedent to the judgment. And therefore reſpondes outer was | 
awarded. Then the defendant pleaded in bar to the ſcire facias, 

that after the judgment obtained by the plaintiff, the defendant 

waived the poſſeſſion, and the plaintiff entred, and made a leaſe of 

it for five years to the defendant, &c. The plaintiff replied, pro- 

teſtando that he was never ſeiſed of it ſince the judgment, for plea 

he faid, that the defendant always continued in poſſeſſion, abſque 

boc that he waived it, &c. The defendant demurred. And ad- 

judged for the plaintiff; 1. Becauſe a leaſe made by a man before I eaſe made 
entry after recovery is void. 2. This being an office, the demiſe after recovery 
Rm is void. Mr. Mountague for the defendant took exception ee 
to the writ of /cire facias, becauſe it being grounded upon a judg- 


ment 
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3 Salk. 320- ment in an aſſiſe, which is an original, ought to have been return- 
Scire fot? able ubicunque ; whereas this was returnable at a day certain, But 
nent in alle per Holt chief juſtice, it is good the one way or the other. Judg- 


returnable at ment for the plaintiff. | 
W:/tminfler i 
at a day cer- 


| ain is good. . Regina ver. Summers. 


| - 1 Ba 1 a motion to aggravate the fine after the defendant, 
"If che diem. being convict of a riot and treſpaſs, had been before the 
dant has been maſter, and coſts had been taxed, the court ſaid, that this motion 
wp bee was not regular, after the defendant had been before the maſter, 
taxed, thepro- and the proſecutor had been conſidered by him in coſts. And 
e cg therefore they (aid, that if Mr. Eyre, who moved it, inſiſted to 
ogeravate the have the fine aggravated, they would ſet afide the coſts taxed. 


nine. 


Adams verſ. terretenants of Savage. 
Intr. Mich. 13 Will. 3. B. R. Rot. 318, or 168. 


8. C. 1 Salk. Scire facias was ſued by the plaintiff as adminiſtrator to J. S. 
66. Dorſet, upon a judgment recovered by the inteſtate againſt Savage 
6 Mod. 134 in this court. And the iſſue after pleading was, whether Savage 
La For. 308. Was ſeiſed of the lands, &c. in fee? Upon which the jury found 
Upon « leaſe a ſpecial verdict, that Savage being ſeiſed in fee, conveyed the 
and releaſe a lands by leaſe and releaſe to truſtees and their heirs, to the uſe of 
uſe was mit- himſelf for ninety-nine years, if he ſhould ſo long live, remainder 
nant forgg to the truſtces for twenty-five years, remainder to the heirs male 
years, remain- of his body, remainder to his own right heirs. And the queſtion 
for 25 years, Was, if Savage during his life, not having heirs male of his body, 
' remainder to ſhould have a uſe reſult to him for his life, and ſo become tenant 
——_— my in tail in poſſeſſion; or if no uſe could reſult, and then there being 
- 7. remander no freehold to ſupport the contingent remainder to the heirs male 
do his right. of the body of Savage, the ſaid remainder would be void, and Sa- 
as þ le vage ſeiſed in fee as before. And this was argued by Mr. Eyre for 
js ſeiled in tee, the plaintiff, and by Mr. ſerjeant Darnall for the defendant, Hi- 
1 lary term laſt and this term. And the court held, that no uſe 
could reſult to Savage during his life, and therefore the remainder 

to the heirs male was void, and Savage ſeiſrd in fee. And their 

reaſons were, becauſc the limitations to himſelf for ninety-nine 

years, and to the truſtees for twenty-five years, and the heirs male, 

were new uſes and new eftates. As if a man by leaſe and releaſe, 

or by covenant to ſtand ſeiſed, limit the uſe to himſelf for life, or 

in tail, theſe are new eſtates, and not parcel of the old eſtate, ac- 
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cording to 7 Co. 13. b. Englefield's caſe. And where in ſuch caſe 
upon a conveyance ſuch uſes are limited, as (ſuppoſing the limita- | 
tions to be good) would paſs the whole eſtate, there no uſe will Where a uſe 
reſult contrary to the expreſs limitations of the party. But if the wil ceſult. 
limitations are void, the conveyance of neceſſity will fail. If a 
man ſeiſed in fee conveys his eſtate by leaſe and releaſe to the uſe 
of himſelf for life, remainder to truſtees for their lives, remainder 
to the heirs of his body; he hath an eſtate tail in him, but he is 
but tenant for life in poſſeſſion : otherwiſe, if there had been no 
intermediate eſtate in the truſtees for their lives. And in the for- 
mer caſe, if a man makes a feoffment, it is no diſcontinuance, but 
only diveſts the eſtate. And for the ſame reaſon in this caſe, where 
the firſt limitation is only for years, the remainder to the heirs of 


the body of the tenant for years is a contingent remainder, and 
void, Theſe are the reaſons of the chief juſtice Holt. Ys 


And Powell juſtice ſaid, that there was a difference, where the Difference be: 
limitation was upon a covenant to ſtand ſeiſed, and where upon a "een  limi- 
leaſe and releaſe. For where the limitations are to take effect out n 0 


of the eſtate of the covenantor, there if the limitations were ſuch ſtand ſeiſed, 


: as could not take effect immediately, or not till after the death of 2d pon a 


the covenantor, as in the caſe of Pybus v. Midford, 2 Lev. 75. No re- 


there the law may mould the eſtate remaining in the covenantor 
into an eſtate for life: but that cannot be where the limitations are 
to take effect out of the eſtate of the truſtees for want of a limita- 
tion, much leſs againſt an expreſs limitation. And therefore (by 
him) if there had been an expreſs limitation in the caſe of Pybus 
v. Midford, limited to the covenantor, the judgment would have 


g been otherwiſe. And for theſe reaſons the whole court ordered 


laſt Hilary term, that judgment ſhould be entred for the plaintiff, 
unleſs cauſe ſhould be ſhewn to the contrary the firſt day of this 
term. And the firſt day of this term Darnall Queen's ſerjeant 
ſhewed for cauſe, that the plaintiff could not have judgment, be- 


cauſe it appeared upon the ſcire facias that he was not intituled 


to it; becauſe the adminiſtration was granted to him by the arch- Grant of ad. 
deacon of Dorſet, and therefore the grant of it was void ; for the my" wh rar 
judgment of this court, upon which the ſcire facias is founded, is perm gh 
bona notabilia. 2. If it will not make bona notabilia, yet this Derr is void 
grant of adminiſtration will be void guoad this judgment, becauſe _—_— 
it lies out of the limits of the juriſdiction of the archdeacon of King's Bench. 
Derfet. Againſt which it was urged by Mr. Eyre for the plaintiff, 

that this court cannot take notice of the boundaries of Jioceſ=s ; and 

it may be, that this court is within the archdeaconry of Darſet, 

for that archdeaconry may be within the dioceſe of London ; and 

this court will not intend the * ſince the contrary does not 


5 appear 
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The King's appear to them. But per Halt chief juſtice, this court will take 
ee x ot notice of the limits of eccleſiaſtical juriſdiction, which 1s part of 
eccleſiatical the law of the realm, under which we live; and conſequently it 
juriſdition. will take notice, that a judgment of the King's Bench is not 

| within the juriſdiction of the archdeacon of Dorſet. And for this 


reaſon the whole court held, that judgment ought to be given for 
the defendant. 


n. et. 


Regina ver/. Watſon. 


F HE defendant Watſon was indicted, for that that he was 


muſt repair as ſuch a day poſſeſſed of a houſe in Zynn Regis adjoining to 
2 pub- the common bridge; that he ought to repair the ſaid houſe 7a. 


tione tenurae ; but that he permitted it to be fo much out of re- 
pair, that it was ready to fall upon the Queen's ſubjects paſſing 
over the ſaid bridge, &c, Upon not guilty pleaded, the jury 
found a ſpecial verdict; that Watſon was but tenant at will of the 
ſaid houſe, and conclude with a fpecial concluſion, praying the 
judgment of the court, whether he were obliged ratiane tenure, Wl 

Ppt. ici. to repair the houſe. And after argument by Mr. Mauntague tor 
the defendant, and by Mr. Weld for the Queen, it was adjudged, 
that the defendant, as tenant at with only, ought to repair the 
houſe, ſo that the publick be not prejudiced by the want of re- 
pairs; but that he is not compellable to repair as to his landlord, 
And that is ſhewn well enough in this indictment. The only 
objection is, that he is not chargeable to repair ratione tenurat 

See Moor but though that is improper, yet it ſhall be intended of the poſ- 

193, ſeſſion, and not of a ſervice, And judgment was given againſt 
the defendant. Fo 


Turner ver}. Turner. 
Intr. Mich. 1 Ann. B. R. Rot. 207. 


8. C. 1 Salk. D upon bond. The defendant pleaded the compoſition 
14, 179: act, And after demurrer joined, exceptions were taken to 
„ © the plea, and all over-ruled; upon which judgment, nf, Cr. 

D:ſcontinu- Was given for the defendant. Whereupon Mr. Mountague moved 
ance denied to have leave to diſcontinue ; and cited for it 1 Saund. 39. 2 Saund. 
OO 73. and 1 Saund. 23. leave given to diſcontinue after argument of 
niſi, Ge. the council at the bar, and of the judges upon the bench. But 
| Lev. 45, the motion was denied, abſente Powell juſtice. Becauſe after a ruk 
9% 7" for judgment, nf, Cc. and then a peremptory rule for judgment 

| WS | | 45 
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(as was in this caſe) Holt chief juſtice ſaid, he never knew leave 
given to diſcontinue, And the rule in the old books is, that if 


E 


atter the exception ſtirred, the court has pronounced their opinion, 


and yet the plaintiff demurs; he does it at his peril: and if the 


exception be over- ruled, judgment ſhall be given againſt him. 


Morris cer, Sir Richard Reynolds. 


| S Darnall moved, that an award made by arbitrators s. C. 1 Selk. 


choſen by the conſent of the parties at 2 prius at Gmlaball, 73. 
and whoſe ſubmiſſion was made by rule of court there, and after- Avitrators 


wards the ſaid rule made a rule of the King's Bench, might be ſet fem and upon 
aſide, upon SMdavit of the miſmanagement of the arbitrators, and = ſubmiſſion 


that they refuſed to hear what the defendant could ſay, after they 3 


had heard the plaintiff, Holt chief juſtice oppoſed this totis viri- to attend, & c. 
bus as contrary to all practiſe, that he had known in his expe- 3 Keb. 446. 


rience; which was, that in ſuch caſe the integrity of the arbitra- 


tors (whom the parties by conſent have choſen to be their judges) 
ſhall never be arraigned, no more than the integrity of any other 
judge. But Powell, Powys, and Gould, juſtices ſaid, that it was 


abominable, to give any countenance to ſuch proceedings; and 
that therefore they ought to be puniſhed, becauſe they 1buſed the 
office of a judge, And a rule was made that they ſhoaid attend. 


And the examination was made in court by affidavit of all their 


proceedings. And upon that great miſmanagement appeared to be 


among them. | 


Regina ver}. Cave. | 
R. Broderick moved, that an inditment found againſt the tagiamentfor 


1 defendant, for ſpeaking theſe words of the proſecutor John words. 


Bradſhaw in auditu = pee fe vig. That he had made an 
aſſault upon Priſcilla Tinſdale, and had carnally known her, with- 
out the conſent of the ſaid Priſcilla Tinſdale ; with intent to pro- 
cure money from the ſaid profecutor ; ſhould be quaſhed : becauſe 


it was not matter, for which an indictment lies. And it was 


quaſhed accordingly. ; 


Regina 


2 mem 
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| Regina ver/. Kime. 
S. C. 1 Salk, N indictment was found againſt tha defendant, for not work. 
| : 1 FE ing in the repair of the highways in London, upon the 22 & 
not repairing 23 Car. 2. cap. 17. ſect. 6. Upon not guilty pleaded, he was found 


ſtreets in Lan. guilty. And it was moved in arreſt of judgment, that it was ſaid 
don upon 22 
& 23 Car. 2. A 
cap, 17. ſet. and ſuch days for the work, but the particular days were not men- 
6. 


tioned, And for this reaſon the court held the indictment bad, 
for the appointment ought to be of ſuch days in particular, viz, 
the twentieth of April, &c. and notice ought to be given accord- 
ingly ; otherwiſe the appointment is ill. And though it was ob- 
jected by ſerjeant Darnall, that it was aided by the averment in 
the indictment, that the defendant did not come upon any of the 
days; yet it was over-ruled, becauſe if the appointment was ill, 
the defendant was not obliged to come at all. And the judgment 
was arreſted. 10 | 


{IR Regina verſ: Chattey. 


8. C. 3 Salk. 8 orders made by the juſtices of peace in Wills, againſt 
66. the defendant, for being the putative father of a baſtard child, 


Order to ſeile were removed into the King's Bench by certiorari. And Mr. 


ds of tl . i ; 
me {ther Broderick moved, to quaſh one of them, which was made by the 


of a baſtard, juſtices, that the church-wardens and overſeers of the poor ſhould 
© Shan; ſeiſe of the defendant's goods, what they ſhould judge proper, to 
Pari Law, ſecure the pariſh from the maintenance of the child; becauſe by 
cap. 37. ſ. 29. the 13 & 14 Car. 2. cap. 12. they have only authority to make 
an order, to empower the church-wardens and overſeers, &c. to 
ſeiſe, what the juſtices ſhould judge proper, and not what the 
church-wardens, &c. ſhould judge proper, &c. And for this rea- 


ſon it was quaſhed. Then an exception was taken to the original 


order, becauſe it ordered, that the defendant ſhould give ſecurity 


for payment of the ſum by them impoſed for the maintenance of 
| the child ; when it did not appear, that the defendant had diſobeyed 
| Ocder cannot the order in point of payment. And by 18 Elz. cap. 3. an order 
2 for ſecurity cannot be made, till after contempt. And for this 
ter contempt, reaſon the order was quaſhed as to that part, and was confirmed 
Attachment as to the reſidue. And per curiam, when an order is confirmed 
alga ob*y- in this court, an attachment lies for non-performance of it; and 
of the King's therefore this court will not take ſecurity of the party for perfor- 
Bench, mance of it, But if the original order had been at the ſeſſions, 
not removed hither, the court would have taken ſecurity of him, 

to appear there. | | 
N I | | Lapiere 


in the indictment only, that ſix days were appointed between ſuch 
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Lapiere ver/. Sir John Germain knight and baronet and 
the ducheſs of Norfolk. 


N caſe againſt the defendants, Sir John in the declaration was s. C. 1 Salk. 
i ſued only by the title of baronet. The defendant pleaded in 59 3» 47: | 
abatement, that he was knight and baronet. The plaintiff replied ; $a. 471. 
that he was baronet fantum, and offered iſſue; which was joined. 

And thereupon Mr. Raymond moved, to have leave to amend upon 

payment of coſts, and to make the declaration We and baronet] 

all being in paper. But it was denied, becauſe there was nothing 

by which this amendment could be made, the latitat not being 

ſo. And though all was in paper, yet the defendant had taken 

advantage of this ſlip. And therefore the court would not make a 

rule for the amendment. Then Mr. Raymond was informed, that 

the /atifar was knight only; and therefore he prayed leave, to 

make the declaration agreeable to the latitat; urging that the omiſ- 

ſion of baronet in this caſe, being a ſuit by bill, was not material; 

becauſe baronet is not part of the name, as knight is. And ſuits 

by bill are not within the ſtatute of additions. And Powell juſtice 

ſeemed to be of that opinion, ſaying that the books warrant ſuch 


w 3 5 3 lM ad "Wo 
. 


i a difference. And he cited 32 Hen. 6. 30. a. which ſays, that a 
| baron has no need to be named but as knight or eſquire in a writ. 
. Holt chief juſtice agreed with the ſaid caſe, but ſaid that the reaſon Baronet is part 
e of it was, that then barons were ſo by tenure, and were ſum- of the name. 
d moned to parliament by writ ; and were not then created by letters 
0 patent, as at this day: but that then the law was otherwiſe of 
y titles of dignity, as of earl, which was part of the name. And 
e now it is otherwiſe of barons, when they are created by letters 
0 patent; for now it is a title of dignity, and parcel of the name. 
e The ſame law of baronet, which is made a title of dignity by 
. letters patent, and therefore a baronet ought to be named ſo in all 
al judicial proceedings, otherwiſe they will abate. And it is no ob- 
y j<ction, that it is a new title; for ſo is viſcount, begun in the 
of time of Henry 6. marquis in the time of Richard 2. and duke in 
ed Edward 3. And though they are new titles, they ſhall be named 
er lo in all proceedings againſt them. Then he moved, that the bill 
is | Might be abated for their own expedition. And it was granted. 

- | 

ed 

nd 
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| Tonkin wer. Crocker. 
Intr. Mich. 12 Will. 3. B. R. Rot. 269. 


S. C. Lutw. | OH po C. B. Tonkin brought replevin of a braſs pan taken 
2 Sal. 604. by the defendant in a place called The kitchin apud parochian 
Carth. 520. St. Agnes in Cornwal. The defendants as bailiffs of William Mobun 

1 = 399 Eſquire make conufance of the taking, &c. for that that they 

ket 4 ſay, that before the time, &c. one Hugh Tonkin eſquire was ſeiſed 

3 Lev. 21. of one meſuage, &c, whereof the place, &c. is, and the ſame time 

4 Rep. 8,9, Kc. which, &c. was parcel, in fee; and that he held the ſaid meſuage, 

| Sc. of the ſaid William Mohun ut de manerio ſuo de M. by fealty, 

rent of 4s. per annum, necnon per ſervitium faciendi ſectam ad 

| curiam manerii praeditt bis per annum apud manerium illud tenen- 
| dam, &c. whereof the faid William Mohun was ſeiſed, &c. and 

for 4s. for the rent aforeſaid for one year ended M:chaelmas 5 Will. 
& Mar. arrear, and for that that the ſuit of court at the court of 
the ſaid William Mobun manerii ſui praedifi within the manor 
aforeſaid the twenty- fourth of October 5 Will. & Mar. for the 
manor aforeſaid held uit infecta, they make conuſance of the 
taking, Se. The plaintiff in bar of the conuſance, proteſtando that 
William Mohun was not ſeiſed of the ſaid ſervices, Sc. for plea 
ſaith, that the ſaid Hugh Tonkin held the ſaid meſuage, &c. of the 
ſaid Milliam Mobun ut de manerio ſuo de M. praedicto per redditun 
quatuor ſolidorum, &c. abſque hoc that he held by the rent of 43. 
necnon per ſervitium faciend! ſectam ad curiam manerii praedieti bis 
fer annum apud manerium praedictum, prout it is alleged in the co- 
nuſance, &c. And to this bar the defendants replied, and main- 
tained their conuſance, and offered an iſſue, And the plaintiff joined 
iſſue, and at the trial at 2% prius the jury find a ſpecial verdict, that 
long time before the time, &c. the manor of M. within mentioned 
was an ancient manor, whereof the ſaid Milliam Mchun is, and at the 
time in which, Se. was ſciſed in fee; and that time whereof, Ce. 
there was an ancient court held before the'ſteward of the manor 
bis per annum, et habuit ſeparales liberos tenentes, Anglice trec- 
hold tenants, ef ſeparales ſectatores, Anglice ſuitors, who did fuit 
at the court aforeſaid of the ſaid manor ; and that the ſaid Hugh 
Tonkin and all his anceſtors were frechold tenants of the faid 
manor, and held the ſaid meſuage, Cc. of the ſaid William Malun 
and his predeceſſors, lords of the ſaid manor of M. by fealty, and 
45. rent every year at the feaſt of St. Michael the archangel f 
vendum, necnon per ſervitium faciendi ſeftam ad curiam maneri! 
praeditti bis per annum atud manerium illud tenendam prout in ad- 
vecattone infraſcripta interius mentionatur : and the jurors _ 

| | find, 
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fnd, that within the ſaid manor of M. there is, and for twenty 
years laſt paſt there hath been, unus ſolummodo liber tenens, vis. 
the ſaid Hugh Tonkin ; but that infraſcripto tempore quo, &c. nec- 
2:1 time whereof, &c. there were and now are ſeveral cuſtomary 
tenants, Cc. of the ſaid manor : then they find, that for rent and 
ſervices in arrear the defendants as bailiffs of the ſaid William Mo- 
bun at the time in which, &c. took, &c. ſed ſi ſuper totam ma- 
teriam praedictam the aforeſaid Hugo Tonkin held, &c. by fealty, 
rent, and ſuit of court, &c. the ſaid jurors know not, but pray 
the advice of the court, et , &c. And after ſeveral arguments at 
the bar in C. B. judgment was given for the defendants ; upon 
which a writ of error was brought by the plaintiff, and the general 
crrors were aſſigned. And it was argued at the bar ſeveral times 


y Darnall King's ſerjeant, Mr. Broderick, and Mr. Raymond for 
the 


Cheſbyre, and Mr. Parker for the defendants in error. And the 
firſt objection was, that the tenure found in the verdict varies in 


fore the judgment, being given for the defendants, is erroneous, 
and ought to be reverſed. And the reaſons upon which the plain- 
tiff s council founded this objection were, becauſe the ſuit to the 
court mentioned in the conuſance muſt be intended to be ſuit to 
| the court baron, tenure at common law; but the ſuit to the court 
found by the verdi& is cuſtomary tenure, becauſe it is ſuit to the 
cuſtomary court. Curia manerii muſt be intended to be a court- 


baron. It is the peculiar ſtile of the court. 4 ff. 268. Co. Li. 


Magna Charta for affeering amercements impoſed in a court-baron. 
Fitzh, Nat. Bre. 76. d. quod ipſos tenentes cum in curia ejuſdem 
manertt in miſericordiam inciderint, &c. and this is the court, which 
incident of common right to all manors. Farther if the court 
mentioned in the conuſance ſhall be taken to be another court than 
the court-baron, viz. a cuſtomary court; then the conuſance is ill, 
for want of making title to it by preſcription, For the law takes 
w notice of any cuſtomary court, without a preſcription ſhewn 
to warrant it. And the defendants cannot juſtify the taking of a 
diſtreſs for ſuit to ſuch a court, without a cuſtom alſo ſhewn to 
diſtrain for it. For though a diſtreſs is incident of common right 
to all manner of ſervices, Litt. ſech. 226. Co. Li. 150. b. and 
conſequently to ſuit of court; yet for ſuit to a cuſtomary court, 
cſtreſs will not be incident without a cuſtom. And he likened it 
| © the caſe of herriots, where for herriot ſervice the lord may 
diſtrain, 8 Hen, 7. 10. Cro. Car. 260. but for herriot cuſtom he 


Guldsb, 97. And for theſe reaſons they urged, that this court 


men- 


plaintiff in error, and by Mr. Cooper King's council, Mr. 


its nature, from that which the conuſance mentions, and conſe- 
| quently that the verdict does not maintain the iſſue; and there- 


53. It is the deſcription of a court- baron in the writ framed upon 


cannot diſtrain; but may ſeiſe the beſt beaſt though out of his fee. 


* 


1 
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mentioned in the conuſance muſt be intended a court- baron; bit 
the court found in the verdict is a cuſtomary court, and may be 
good by preſcription, but is not the court- baron incident to every 
manor of common right, 1. Becauſe it is held before the ſteward, 


whereas the court baron is held before the ſuitors. Co. Lit. 5, 8. 


Cro. Eliz. 792. 4 Co. 26. And as to the caſe of T. Jones 23. to 
the contrary, it is an obſcure caſe, and an unneceſſary reſolution 
there. And Cro. Elia. 791. Ney 20. Pill v. Towers. Cro. Jac. 
582. Sir William Armyn v. Appletoffe, are expreſs, that the court. 
baron cannot be held before the ſteward by preſcription. 2. A 
preſcription is found for the court found by the verdict, but 1 
man cannot preſcribe for a court-baron. It is ill pleading to do x, 
Ney 20. becauſe it is incident to the manor of common right, 
3. A court-baron muſt be held from three weeks to three week; 
Co. Litt. 58. but this in the verdict can be held but twice in the 
year; therefore this court in the verdi& may be good by preſcrip 
tion ; as Co. Entr. 118, though the court ought to be held fron 
three weeks to three weeks; or like that in Leon. 216. Lord Cob. 
bam and Brown's caſe. But it cannot be a court- baron; and con- 
ſequently the ſuit in the verdict differs from that in the conuſance 
It was argued farther, that if it ſhould be admitted, that it wa 
not neceſſary, to make title to the court in the conuſance; ye! 
they ſhould have ſthewn ſome characteriſtical diſtinction, to ſhew 
that they did not mean the court-baron, otherwiſe it ſhall be taker 
to be the court-baron at common law, and then it cannot be 
maintained in evidence by ſhewing a cuſtomary court. For where 
a man intitles himſelf generally by common law, he cannot make 
it good in his replication or rejoinder by cuſtom. As Keiko. 76 
A. charged B. in account generally as bailiff; the evidence was 
that there was a cuſtom to elect one, &c. to ſerve as bailiff ratiom 
tenurae, Who was to collect the rents, &c. upon demurrer to the 
evidence it was held, that the evidence did not maintain the decla- 
ration. And ſeveral other caſes were cited, to prove the ſaid rule 
Cro. fac. 551. Lader v. Somnell, Co. Li. 304. Drier 291. Cre 
Jac. 583. 1 Anderſ. 192. pl. 227. Moor 271. pl. 425. Ewer 2. 


Ajteeick, Moor 679. Gregory v. Harriſon. Cro. Eliz. 462. Wet Wi 


v. Partridge, 1 Sid. 142. Mould v. Wallis, The defendant's coun- 
cil relied ſo much upon the finding of the verdict, that they dil 
not regard this objection. But though the court pronounced ther 
judgment for another reaſon, as ſhall be ſaid afterwards, yet Het 


chief juſtice, though he did not give an abſolute opinion, ſaid ! 


ſeemed to him, that the avowry was well enough; becauſe the 
ſuit claimed in the conuſance, being ſuit to the court of the mano 
bis per annum, it ſhews that the ſuit muſt be intended ſuit te 
ſome other court of the manor, and not to the court-baron, which 
ought to be held from three weeks to three weeks; and _ 

quently 
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quently may well be intended, to be ſuit to the court held before 

the ſteward, and found in the verdict. And ſuch courts to be Court held | 
held before the ſteward are good by cuſtom. 1 Leon. 316, [And —— 
ſo Pmvell juſtice ſaid that it was held by all the court of the by cuſtom. 
Common Pleas in this caſe.] And ſuch courts are held in ſeveral 

honours and manors at this day, to inquire of the rents and ſer- 

vices arrear to the lord; and they are good. And this ſhall be 

intended to be ſuch a court. And the ſuit to this court muſt be 


intended to be a ſervice created by reſervation upon a gift of the 


6 


land by the lord to the tenant before the ſtatute of Quia emptores 


terrarum, as 12 Hen. 7. 18, Replevin, the defendant avowed for 
{uit to a court-leet, for that that the plaintiff held twenty acres of 
land, to do ſuit twice a year at the view of frankpledge of the 


| defendant; and it was objected, that ſuit to his view of frankpledge 


gencrally ſhould be intended ſuit real (which is due from the re- 
ſiants only) and the plaintiff lived out of the juriſdiction of the 
court, and not ſuit- ſervice: but the court held, that it ſhould be 
ſuit-ſervice ; and that it was reſerved upon the gift of the land, to 
oblige the tenant to attend there, to be ſworn upon inqueſts, to 
preſent common nuſances, &c. and the rather, becauſe ſuit real, 
which is to be ſworn to the King for his allegiance, ought to be 
done but once in a man's life; and therefore ſuit twice. a year can- 


dot be intended to be that. And here this avowry is advantageous 


to the tenant, becauſe it acquits him of the ſervice to the court- 
baron to be held from three weeks to three weeks. He agreed 
the rule, that upon a declaration grounded upon a fact at common Declaration at 
law one cannot maintain it by replication of a cuſtom or ſtatute; <2=mon law 


. . . . t be 
as in covenant upon an indenture of apprenticeſhip, the defendant ade good by 


I | pleads infancy, Sc. the plaintiff cannot maintain his declaration, replication of 


this they urged, that the 3 deſtroyed, becauſe there was 


by ſaying, that there is a cuſtom, that infants may bind them» * om. 

ſelves, Sc. But he ſeemed to deny the caſe in Keiko, 76. ſup- 

poſing that it had appeared by the book, that the defendant there 

had exerciſed the office of bailift, &c. and then it would not have account a- 
been material, by what means he had become bailiff, but he might gainſta ailiff, 
did not appear by the book that he acted as bailiff; he declared I. — 
in court, that for that reaſon the ſaid caſe was good law, for how bailiff. 
_ they ought to ſhew, by what means the defendant became 


liff, 


I | have been charged generally. But the next day, finding that it '** ale. 


2. It was argued by the council for the plaintiff in error, that 


admitting, that the court would intend the ſervice in the conu- 


ſance, and that in the verdict, to be the ſame; yet it appeared by 
the verdict, that the manor is deſtroyed; and if there is no manor, 
there is no court; if no court, no ſuit can be due to it. And for 
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Two ſuitots to But per Holt chief juſtice there muſt be two ſuitors at leaſt to 


but one ſuitor, and the court cannot be held, but before two ſuitors 
at leaſt. Bro. compriſe 3 1. Bro. manor 1. 2 Roll. Abr. 122, 124, 
lit. R. pl. 26. Co. Lit. 58. Telu. 191. And the manor cannot 
ſubſiſt without a court-baron, becauſe if the freeholds eſcheat to 
the lord all but one, or if he purchaſe all but one, the manor is 
extinct. That ſuit ſervice cannot multiply, 2 Inſt. 119. and if the 
lord purchaſe the intire ſuit of court, it is extinct. 46 Edw. 3. 40. 
2 Inſt. 120. That it is found poſitively, that there has been but 
one free ſuitor for twenty years laſt paſt; that the verdi& being 
ſpecial ſhall not be aided by intendment ; and therefore that it ſhall 
not be intended, that any of the other freeholds are only ſuſpended, 
and that ſo the tenure remains, and the manor continues. 


continuea Continue the manor, for without two no court can be held. But 
3 in this caſe the jury have expreſsly found, that this was a manor, 
'The queſtion then will be, whether it appears to be deſtroyed. 

Two ſuitors, And (by him) it does not. For ſuppoſe, that there were two 
one makes a ſuitors, one of them makes a leaſe for life; the leſſee for life does 
leaſe for life. not hold of the lord, but of the reverſioner, and he holds of the 
lord; and then for that time there is but one free ſuitor. The 

manor ſeems to be ſuſpended pro tempore, but the ſuit-ſervice re- 

mains notwithſtanding the ſuſpenſion. As where lands held by 

homage are granted to a corporation aggregate, the tenure remains, 

though the corporation cannot do homage ; and if the corporation 

grant it over, the homage will revive. Farther the iſſue is, whe- 


ther Hugh Tonkin held by rent, ſuit of court, &c. which is not ; 
confined to any time; and the jury have found expreſsly a time, : 
when he held ſo, viz. before the twenty years laſt paſt, And : 
therefore he ſeemed to be of opinion, that this objection would no f 
avail here. | 

But againſt this it was alſo objected by the defendant's council, 

that the plaintiff had admitted this to be a manor in his bar to the 
| A jury can- Conuſance; and therefore that the jury could not find matter - 
not find a Contrary to what the parties have admitted upon record, 2 Co. 4. | 
8 Goddard caſe, and the books there cited. 2 Leon. 80. 2 Mu. of 
admits in bis 2» 4+ Wilcox's caſe. But to this it was anſwered by the plaintiff's pl 
bar. council, 1. That the admiſſion was only in the inducement to the th 
traverſe, which is no material part of the plea, and therefore will pe 
not conclude. 2. It is admitted but by an ut de manerio, &. r. 
which is not a poſitive averment. 3. That the jury are not cor br 
cluded from finding the truth of the fact, where it is diredly Ar 
within their iſſue, and when they cannot find the iſſue without Bu 


conſideration of it; but that the other rule is to be underſtood, 


where they find matter admitted by the parties upon the pere. 
| 5 | W 
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which is not within their iſſue, ſuch finding is void, not becauſe it 
is contrary to what the parties have admitted, but becauſe it is not 
compriſed in the iſſue. And upon ſearch, the books cited in 
2 Cv. 4. will receive this anſwer. But that the jury may find the : 
truth in ſuch caſe, though contrary to the admiſſion of the parties, 
Mr. Raymond cited 2 Brownl. 149. Higgins v. Biddlecome, 
WW firong in point; for there the parties admitted that Sir William L. 
was ſeiſed, yet the jury found expreſly contrary, and held good. 
And Holt chief juſtice upon the firſt argument of this caſe ſeemed 
to incline to this opinion, but gave no opinion in it, becauſe the 
whole court held, that the jury had found the iſſue for the de- | 
fendants in totidem verbis, viz. that the faid Hugh Tonkin and The jury find 
his anceſtors were freehold tenants of the ſaid manor, and held the che iflue, all 
| ſaid meſſuage, &c. of the ſaid William Mobun, &c. by fealty and ans found 
rent of 4s. Cc. necnon per ſervitium faciendi ſectam ad curiam thecontrary is 
svanerii praedicti bis per annum apud manerium illud tenendam prout void. 
„ adyvocatione infraſcripta interius mentionatur ; and then what 
was found afterwards was ſurpluſage and idle. And therefore all 
the judges were clear in opinion, that the judgment ought to be 
affirmed. And it was ſo. See for this laſt point Cre. Car. 75. 
131, &c. ; | 


« Regina Snelling & al. 

ns Regina ver/. Parry, Snelling & al 
b Motic 5 indi ir IndiAment for | 
* A Motion was made, for quaſhing an indictment againſt the de- Ee 


fendants, for having pretended to be officers in the land bank, 8 _ 
and for having cheated J. S. of 14 J. and for having pretended to a- 

ſiſt him in procuring an office of meſſenger, whereas there was not 

any ſuch office, fc. But it was denied, becauſe it is a cheat; and 

the defendant, if he imagines that the law is with him, may demur. 


8 Elwes executrix Elwes ver/. Mocata. = ye _ 
. | e arr. 48. 
atter HE plaintiff brought indebitatus afſu ſor monies received 7 Mod _ 
9. 4 + als: the death of the teſtator 8 to the uſe ary rg 
Mad. of the plaintiff as executrix, &c. Upon non afſumpfit pleaded, the : Salk. 207. 
iff's plaintiff was nonſuit. And now ſhe brought a new action. And r 
the the defendant moved to have coſts, before the plaintiff ſhould be miniſtrator on 
will permitted to proceed. And 1 Ventr. 109. , Co. Car. 219. Athey - nonſoit. 
&c v. Heard, were cited; where an adminiſtratrix nonſuit in trever ©*#74,a9jud- 


brought by her upon a converſion in her own time paid coſts. Fas c >. i 
And here ſhe might have ſued, without naming herſelt executrix. D_ v. 
But denied per curiam. For in trover ſhe might have ſued, with- And, 40 
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1 Bulſt. 170. 
1 Roll. Abr. 


3 (D) pl. 3. 


N 


Cro. Jac. 188. 


oy 126. 
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out naming herſelf executrix, if the goods were once in her poſſeſ- 
ſion; but otherwiſe in this caſe, for theſe debts are not affet till 
recovered. Note, Mr. Raymond cited for the plaintiff Cro Fac. 


worth v. David. 


361. Barrett v. Winchcomb, Telu. 168. Cro. Jac. 229. Hay- 


1 Ventr. 92. 2 Lev. 165. T. Jones 47. Bull 


v. Palmer. Cro, Car. 29. Beacock's caſe. 3 Lev. 60. Maſin 


v. Tackſon, See Hill. 10 Will. 3. C. B. Nicolas v. Killigrew. 


Ante, 436. But note, that in another action between theſe parties 


the plaintiff paid coſts for not going on to trial according to notice. 


Intr. 


Yorke ver/. Grenaugh. 5 
S999, TX JO DB. i... OL FRy.. 


bene of a gelding taken by the defendant the firſt of April 
13 Will. 3. apud parochiam ſancti Jacobi infra libertatem di 
Weſtminſter in quodam hoſpitio ibidem vocato The maidenhead and 
caſtle, The defendant avows, for that that the ſaid inn, Cc. mods 


eaiſtit necnon praeditto tempore, &c. et abinde bucuſque fuit commune 
hoſpitium pro hoſpitatione quarumcunque perſonarum, et earum e 


rum, &c. hoſpitationem pro ſeipſis, equis, &c. ſuis in hoſpitio ilb 
requirentium ; and the defendant further faith, that he for one 
whole year ante praedictum tempus quo, Gc. necnon eodem tempore 
quo, & c. fuit et adhunc exiſtit communis boſpitator, viz. apud paro- 
chiam praedictam ac de communi boſpitio praedicto in quo, &c. poſſeſ- 
fionatus ut de hoſpitio ipſius the eee age, and entertained 


there for all the ſaid time divers gueſts, 


c. and that he being a 


common inn-keeper ut praefertur, before the ſaid time in which, 


Sc. viz. the 


twenty-fifth of March # Will. 3. aforeſaid, 


qui. 


dam wiator eidem defendenti ignotus acceſſit to the ſaid inn of the 
defendant ducens ſecum ſpadonem praedictum in hoſpittum illud, quen 
quidem ſpadonem idem viator praedidto the defendant adtunc d 
ibidem deliberavit per the ſaid defendant in eodem hoſpitio fore pabu- 
landum, ac praeditius the defendant adtunc et ibidem ad requifiti- 
onem praeditti viatoris ſpadonem praedictum in the ſaid common 
inn of the defendant in quo, &c. ad cuſtodiendum et cum neceſſc- 
rus providendum recepit ; and the ſaid defendant ſtable, corn, hay, 
Sc. for the ſaid gelding juxta requiſitionem praediftam from the 
ſaid twenty- fifth of March until the time in which, &c. nec 
uſque viceſimum diem Maii extunc proxime ſequentem, invenit ibiden, 
Sc. quodgue 21, 6s. 8 d. adtunc et ibidem, viz. the twentieth of Mey, 
was a reaſonable price for the ſtabling, corn, hay, &c. of the 
gelding aforeſaid, and to the defendant was juſtly due, &c. and 
that he was not paid, neither by the traveller, nor by the plaintiff, 


nor by any oth 


er; and therefore he juſtifies the taking and de 
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ing, Cc. The plaintiff pleads in bar of this avowry, that he the 
ſaid firſt of April demanded this gelding of the defendant, and 
that the defendant adtunc nec ad aliquod tempus poſſea demanded 
of the plaintiff any ſum for maintaining this gelding, &c. Up- | 
on which the defendant demurred, and the plaintiff joined in de- An inn-keep- 
murrer. And it was held by all, that the plea in bar was ill; for ah ens * 
the inn-keeper may detain for the meat, Sc. of the horſe, with- bis meat with- 
out making a demand. Beſides, that perhaps the defendant de- out a demand. 
manded the money due for the meat before the firſt of April; for 

the plea is, that he did not demand upon the firſt of April; but 

the horſe was there the twenty-fifth of March, and the money 

due for it before the. firſt of April, might be demanded be- 

fore the firſt of April, which is a good juſtification of the di- 

ſtreſs. But divers exceptions wete taken by Darnall Queen's ſer- 

jeant to the avowry. 1. That ſince the horſe was brought to the 

inn by a ſtranger, * the inn-keeper cannot detain it for its meat 

againſt the right owner. For it may be, that this traveller was a 

wrong doer, or a robber. Sed non allecatur. For per curiam, An int-keep- 
ſuppoſing that this traveller was a robber, and had ſtolen this rm detain 


: | . N 5 horſe f. 
horſe ; yet if he comes to an inn, and is a gueſt there, and delivers meat, . 


the horſe, to the inn-keeper, (who does not know it) the inn- to bim by a 


keeper is obliged to accept the horſe ; and then it is very reaſon- nf _ 
able, that he ſhall have a remedy for payment, which is by re- right owner. 


tainer. And he is not obliged to conſider, who is owner of the 3 Bulſtr. 269, 


horſe, but whether. he who brings him is his gueſt or not. And {'R:u. Rep. 
Holt chief juſtice cited the caſe of the Exeter carrier; where A. 449. 
ſtole goods, and delivered them to the Exeter citrier, to be carried 


to Exeter, the right owner finding the goods in poſſeſſion of the 


carrier, demanded them of him, upon which the carriet refuſed to 1 
deliver, without being paid for the carriage. The owner brought A carrier ma 
trover, and it was held, that he might juſtify detaining againſt the ***: 
right owner for the carriage; for when A. brought them to him, Awe 751. 
he was obliged to receive them and carry them; and therefore 

ſince the law compelled him to carry them, it will give him remedy 

for the premium due for the carriage. The fame reaſon holds in 

this caſe. [But Powell juſtice ſaid, that a carrier could not detain 

for his carriage; but note the contrary has always been held by 

Holt chief juſtice at Guiluball.] 2. A ſecond exception was, that 

the avowant ought to have ſaid, quod tenuit the inn; now he has 

ſaid, that he was poſſeſſed of it, which may be true, and yet per- 

haps he did not keep it. That it is neceſſary to ſay, quod tenuit, 


. 11 Hen, 4. 45. Dier 266. Raft, Entr. 404, 5. Co. Eur. 377. 
Sed non allocatur. For it appears ſufficiently, that he kept it; for 


it is ſaid, wt de boſpitio fuo proprio. 3. There is an appearance, Yelv. 67. 
that the horſe ſtood at [livery ; for it is ſaid, that he was received 

at tho requeſt of the traveller, which implies a ſpecial contract j 
| | | 1 | an 
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and then the defendant cannot detain. Sed non allocatur. For it 
implics no more than what happens, when any one comes into an 


Anion keep- inn, he commands ſome ſervant to take his horſe. 4. The fourth | 


e Wha and grand exception was, that it is not ſufficiently ſhewn in the 
al norſe AVOWTY, that this traveller was a gueſt. For if he was not ſuch 


tor his meat, a gueſt, as the inn-keeper was obliged to receive, though he re. 


but of fucha ceived him, he cannot retain the horſe. for the meat. Now the 


[ h . - . . 
— do word viator does not ſufficiently deſcribe a traveller, but it ought 


receive. to be ibidem tranſiens. For viator imports only a traveller who 
has been beyond the ſea, or an apparitor. To which Mr. Eyre for 

the defendant urged, that it ſignified a traveller. It was farther 

_ urged for the plaintiff, that perhaps this viator in paſſing by lef 

the horſe, and did not enter into the inn himſelf, and that will 

not make him a gueſt. But Mr. ſerjeant Darnall e contra faid, 

that ſuch a one would be a gueſt ; and that if in ſuch caſe the inn. 

keeper received the horſe, and he is loſt, he will be chargeable, 

and he may detain in ſuch caſe for the meat of the horſe. And 

Yelv. 67. for authorities, he relied upon the caſes, Cro. Jac. 188. Noy 46. 
Moor 877. Latch 126. Poph. 178. But as to this exception 

Holt chief juſtice held it good, and that for this fault the avowry 


A gueſt, what? was ill. For it may be in this caſe, the traveller ſtole the horte, 


and brought him to the inn, and the defendant received him and 
gave him meat, but the traveller never lodged in the inn. Now 
that is rather the buſineſs of a man that keeps livery ſtables than of 
an inn-keeper. And though in ſuch caſe if the horſe be Joſt, the 
livery man ſhall be anſwerable; yet he cannot retain for the meat, 
but has a remedy upon the contract; for he is not compellable to 
receive ſuch a horſe. . And as to the difference taken in the caſe of 


Rebinſon v. Waller, and the point reſolved there, he did not regad 


it, becauſe it was pleaded ſpecially in trover, whereas nothing 
can be pleaded ſpecially in rover but a releaſe. And (by kim) it 
is the lodging of the man at the inn that makes him a oo: 
and nothing of that appears in this avowry, and therefore he heldit 
ill. But all the other judges contra, that the avowry was good, 
relying upon the caſes of Robinſon v. Waller, and Sturt v. Dun- 
gold cited before, which were adjudged upon the matter in law at- 
ter ſeveral debates; no notice being taken of the fault in the ple: 
vg. that it amounted to the general iſſue. And (by them) i 
a man ſet his horſe: at an inn, though he lodges in another 
place, that makes him a gueſt, and the inn-keeper is obliged to 
receive him; for the inn-keeper gains by the horſe, and therefor: 
that makes the owner a gueſt, though he was abſent, Contra d 
goods left there by a man, becauſe the inn-keeper has no advantage 
by them. And they held, that ſince the matter ſhewn makes i 
appear that he was a gueſt; it is enough, though it is not expreſly 
averred, that he was a gueſt, But Holt chief juſtice contra, thit 
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traverſable; but gueſt or not is the more material part of the avow- 
ry, and traverſable ; and therefore there ought to have been a 


there was no ſpecial demurrer in the cafe of R:binſon v. Waller, 2 . 
and therefore no advantage could be taken of it, that the plea ed by « gene- 
amounted to the general iſſue, ſince it was but form. But Holt val demurrer. 
chief juſtice held it to be ill upon a general demurrer, becauſe the 
plea does not anſwer the converſion, which is the point of the 
action. But judgment was given by Powell and Gould juſtices, 
abſente Powys juſtice (though he was when it was argued be- 


fore of the ſame opinion) for the avowant, diſſentiente Holt chief 


juſtice. | 


The next day a motion was made, that no judgment ſhould be Judgment af. 
entred, upon ſuggeſtion that the plaintiff had been dead three terms. ir te _ 
The court agreed, that they might make ſuch a rule ; but becauſe ans 
the plaintiff had appeared of this term by his attorney, they refuſed 

to make a rule in it, but left the executors to bring error. It 

would have been otherwiſe, if the plaintiff had not appeared by 

his ati TER | 3 


Ogle ver /. Norclifle. 
® Intr. Paſch. 1 Ann. B. R. Rot. 380. 


AN action upon a bill of exchange. The defendant pleaded in s. C. parr.g7. 
A abatement, that he was clerk to one of the prothonotaries of Selk. 4. 

the Common Pleas, and onght not to be ſued (except for treaſon 4 of 
or felony) in any other court than in the Common Pleas (and lays C. B. muſt be 
a cuſtom in the negative) without his conſent. The plaintiff re- waived by a&t 
plies, that the defendant conſented to be ſued in the King's Bench. record. 

The defendant demurs. And the bill was abated, becauſe the con- 

ſent intended in the plea is a waiver of the privilege by ſome act 


at the cu- 


privilege due to the clerks of the Common Pleas of common right, e will ot 
of which the King's Bench will take notice. Otherwiſe perhaps it the privilege 
might be of the clerks of the Exchequer. | . the Com 
” 
ERous 
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this matter is but evidence of it, that he was a gueſt, and is not 


{tive averment, that he was a gueſt. Powell juſtice ſaid, that Plea amount. 


n 
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Rous ver/. Etherington. 
Intr. Hil. 13 Will. 3. B. R. Rot. 593. 


8. C. 1 Salk, N action was brought againſt two defendants as executors, 
31 5 5 A and a capias iſſued paint both. As to one of them, it was 
' ewoexecutors, returned non eft inventus. The other appeared, and judgment Wa 
_ is taken given againſt him by nil dicit, but it was entred againſt both. He 
durged. 2 % Who appeared brought a writ error, and concluded it ad damnumn 
the other the piu. Upon which, after ſeveral exceptions had been over-ruled 
ſheriff returns. 2s to being errors, Mr. Broderick moved, that the writ of error 
ra —— was ill, becauſe both the executors ought to have joined in it. 
againſt both. And per Holt chief juſtice, by the ſtatute of 9 Edi. 3. cap. 3. if debt 
Fel 45, de ſued againſt ſeveral executors, and one appears, and the other 
70 .r OY 3 

makes default upon the great diſtreſs, the court may proceed 
againſt him that N and if the plaintiff has judgment, it 
ſhall be againſt all the executors for the goods of the teſtator. 
And the 25 Edw. 3. cap. 17. which gives a capias in debt, has 
been always conſtrued, to be within the equity of the 9 Edu. 3. ſo 
that if there are ſeveral executors defendants, and a cepi is returned 
as to one, and non ſunt inventi to the others; the plaintiff may 
proceed againſt him that appears, and if he recover, he ſhall have 
Both ought to judgment againſt all; for the default upon the capias is the ſame 
joia in error. ag upon the great diſtreſs; ſo judgment being againſt all, Ml ought 
| to join in the writ of error ; for the judgment is ad grave damnun 
of all; and the coſts, which are adjudged only againſt him that 
appeared, are but acceſſory to the principal judgment, which 
34 be reverſed guoad them only. The writ of error * 

abated. 


Rogers ver/. Rereſpy. 
S.C. A— N ejectment by original the declaration was general of Michaelnas 
1 term; the demiſe was laid to be the twentieth of October. After 
the action verdict for the plaintiff, Mr. Southouſe moved in arreſt of judgment, 
brought. that the action was brought before any cauſe of action accrued, the 
twentieth of Ocrober being the eſſoin day of the term, and the fill 
day of it in law. To which it was anſwered, that the ejeament 
and the action may be upon the ſame day. But yet (per curian) 
this action being by original, it is very conſiſtent, becauſe the 
ejectment was in full term; yet it being a long term, a man may Wl 
ſue an original ze/te in full term, and returnable before the end 
of it, Then ſince it is poſſible that it may be well, the court wil 


in 


— „ 


have been taken of it pon ger or de original. "And Judgmene s 
Se for the punt e e e , e Ht e 


btn 


* 


5 #23 * ; 5 2þs 5.x *.% * 
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WO joint partners are in trade. Judgment was entred againſt judgment 
T one of them. And upon a fer: facias all the goods, being Samt one 
undivided, were ſeiſed in execution. And upon application to the e 3 

King's Bench by him againſt whom the judgment was not, the court the other. 


held, that the ſheriff could not. ſell more than a moiety, for the 2 173. 
property of the other moiety was not affected by the judgment, 1 Chan k 4 


nor by the execution. 


Cumb. 267. 
12 Mod. 446. 


_— 6 Sil. 


N order made at the general quarter- ſeſſions at Hertford, that S. C. 2 Salk. 
the defendant ſhould: be proſecuted as a common barretor, % 
and that the proſecution ſhould be at the charge of the county, — 
being removed into the King's Bench by certiorari, was quaſhed, ſeſions cannot 
becauſe the juſtices have not power to charge the county with the order a proſe- 
| coſts of ſuch a proſecution. And as to the objection made by change of we 
Mr. ns in maintenance of the order, that by 43 Eliz. cap. 2. coumy. 
Sur. 15. the juſtices may diſpoſe of the ſurpluſage of the money ' © 
levied for the poor for charitable purpoſes, and that this was ſuch ; 
it was anſwered, that this was an original order to charge the 
county, and not an order of payment out of the ſurpluſage of 
{ck raiſed. 5 


Lucas verſ. Haynes. „ 4H . 
| T Rover for a bill of exchange, Upon not guilty pleaded, at the g. C. 1 Salk. 
7 trial at Guildball before Holt chief juſtice, upon evidence the 126,128,130. 
caſe appeared to be thus. J. S. drew a bill of exchange upon the Witneh. 
| defendant, payable to the plaintiff or order. The plaintiff indorſed 4. 198. 
his name upon it, and delivered it to J. N. who carried the bil! 
| to the defendant, and left it with him for acceptance. Aſterwards 
| the bill of exchange being loſt, the plaintiff brought frever for it, 

and produced J. N. as a witneſs, to prove the delivery of che bill 
to the defendant, And it was objected, that he ought not to be 
admitted as a witneſs, becauſe by the indorſement the property of 
the bill was veſted in him. * it was held by the King's Bench, 
e e it 


* 4 
* 
— 


* Nr nd bo 


* * 
— — 
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does not alter/ be filled up with a receipt of the money, or an aſſignment, at the 


s. C. 3 Salk. 1 E plaintiff brought a writ of error, to reverſe a fine levied 


. 
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Bare indorſe- it being moved there, that the bare indorſement of a man's name 
ment of a bill upon a bill of exchange, without writing ſome words purporting 
of exchange | fer tþ Th | 
with the name an aſſignment, does not alter the property o ill; tor it may 


* 


wy 


the Property (election of the party that has the bill ; and conſequently that J. N. 
was a good witneſs, Note, that the plaintiff had paid the money 
to J. N. | RG 


1 


Clements verſ. Langharne. e 
Intr. Mich. 10 Will. 3. B. R. Rot. 414. 


58. in the grand ſeſſions in Wales in the county of Pembroke, as 
1 =; heir to the wife of the conuſor, the land being the land of tlic wife. 
5 "LL a And the error aſſigned was, that ſhe died before the return of the 
covenant. writ of covenant. Upon a ſc:re facias againſt the terretenants, Ec. 
See 1 Barnes the defendant was returned terretenant (who was alſo conuſee) and 
ad Sappi. warned. And upon mentioning the error by Mr. Raymond to the 


ment to Barnes Court, the fine was reverſed without difficulty. 


/ 


BA = | o MT 
Curlewis very. Dudley. a 


s. C. 1 Salk. YN debt upon 5 Elig. cap. 4. for exerciſing a trade, withou + 
479 I having ſerved five years as apprentice, upon demurrer to the 
—_ Lale declaration Mr. Broderick for the detendant took exception, 1. That 
lies in B. R. the action was diſcontinued, becauſe the declaration was of M:- 
chaelmas term, and the plea roll of Eaſter term, and there is 
continuance from Michaelmas term to Hilary term, and from 
thence to Eaſter term. Sed non allocatur : Becauſe by the®courk 
Continuances Of the King's Bench they never enter continuances until the ple 
are not entred COMES in, though the declaration was delivered four terms before. 
mo b 2. A ſecond exception was, that debt does not lie in ſuch caſe in Wi 
Fg the King's Bench by 21 Jac. 1. cap. 4. Sed non allocatur. Fo 
| the difference is, where the action is brought in Middle ſex, and 
where in a foreign county. In the latter caſe debt does not lie in 
the King's Bench, but the remedy is before the juſtices of cyer and 
terminer by 21 Jac. 1. cap. 4. But otherwiſe it is, where the 
action is brought in the county where the King's Bench is; becauk 
the King's Bench is a court of oyer and terminer. And the reſolu- 
tion in the caſe of the King v. Gall was cited, which ſee before, 370. 
Hil. 10 Will. 3. B. R. Judgment was given in this caſe for the 

plaintiff, | v5 4 


2 
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Price ver. comitem Torrington. 


N indebitatus aſſumpſit for beer ſold and delivered to the defen- s. C. 1 Salk: 
1 dant, upon non aſſumpfit pleaded, at the trial at Guilaball before 283, 285. 

Holt chief juſtice, the evidence againſt the defendant was, that the Evidence. 

uſual way of the plaintiff's trading was, that the drayman came 3 3; 690- 

every night to the plaintiff's clerk, and gave account to him of * 

all the beer that he had delivered that day; and an entry was made 

of it in a bock, which the drayman and clerk ſubſcribed; and that 

there was ſuch an entry of barrels of beer delivered to the 

defendant, &c. and that the drayman was dead, and the ſubſcrip- 

tion was proved to be of his writing. And Holt chief juſtice held 

= this good evidence to charge the defendant. And a verdict was 

= given againſt him, &c, | | 


o 


| Broughton ver / Langley. 
Intr. Tin. 12 Will. 3. B. R. Rot. 414. 


| 3 : „ | 
HE plaintiff Humphry Broughton brough tan ejectmeat againſt g C. raw. 
T the defendant 995 Langley ane a demiſe of 2 814 9 | 
ſuagesFwenty acres of land, Cc. lying at Hipperbolme cum Brigg- —c> 
ebouſe in the pariſh, of Halifax in the county of York, made to the 383. p. 3 229, 
-plaintiff for five years, to be computed from the firſt of March Devile to 4. 
12 Will. 3. Ge. by John Ramſden junior. Upon not guilty pleaded, 3% = ; 5 
and a trial had before Turton juſtice, at the Summer aſſiſes held at the intent they 
412 Will. 3. a ſpecial verdict was found, viz. that before the wary wr 
mme of the treſpaſs and ejectment Robert Ramſden grandfather of 10 * 
| the A Jobn Ramſden leflor of the plaintiff was ſeiſed of the, Cc. profits, this is 
in fee; and being ſo ſeiſed, the ſixth of April 1689 he made his 2 7.8. 
| teſtament, and thereby deviſed the meſuages, &c. in queſtion with Gibb. 10. 
their appurtenances, in his werhis, viz. I do hereby give, deviſe Allen 15. 
and bequeath unto John Stancliſſe, and Robert Ramſden my ſecond hr 5 
ſon, and their heirs and aſſigns, all thoſe my meſuages or tenements Le. 254. 
with the appurtenances at Norwood green, and all the houſes, build- — on A 
= 25, cloſes, lands and grounds to the ſame belonging, now in the 3 y 
= f<oure of Jeremy Robinſon and Robert Wilſon, or their aſſigns; and 2 Vent. 312. 
Ido hereby expreſs, publiſh and declare, that the faid Jobn Stan- | 
die and Robert Ramſden my ſon and their heirs ſhall by force of 
= this my laſt will and teſtament ſtand and be ſeiſed of the ſaid me- 
bages, &c. to all the uſes, intents and purpoſes herein after men- 
boned; that is to fay, Firſt of intent and purpoſe, that they ſhall 
permit and ſuffer George Ramſden my ſon to have, receive and take 1 
| the 


8 ; 
5. 
* I 
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the rents, iſſues and profits of the ſaid meſuages, &c. for and du. 
ring the term of his natural life, and after his deceaſe ſhall ſtand 
ſeiſed thereof to the uſe of the heirs of the body of the ſaid George 
my ſon lawfully begotten and to be begotten, and for default of 


ſuch iſſue to the uſe of the" ſaid Jobn Ramſden and Robert Ramſden 


my ſons, and of their heirs and afligns for ever, equally to be di- 
vided among them; Provided always and upon condition that if 
it ſhall fortune the ſaid George my ſon to marry-a woman that 
ſhall have bona fide one or more hundred pounds, that ghen the 


ſaid John Stancliſſe and Robert Ramſden my fon and the faid 
George ſhall have power by virtue of this my will to take a join- 


ture to and for ſuch wife of 10/1. per annum out of the ſame lands, 
Sc. for every hundred pounds ſuch wife ſhall have for her portion 
for the life of ſuch wife, and after to the heirs of the body of the 
ſaid George upon ſuch wife, &c. then the jury find farther, that 
the ſaid Robert Ramſden the grandfather by his ſaid teſtament de- 
viſed other tgnements at Norwood green in Hipperbolme aforeſaid to 
his ſaid ſon Robert Ramſden in fee, in the occupation of Richard 


Riddleſion, upon condition that the faid Robert Ramſden ſhould 


permit and ſuffer George Ramſden and his heirs peaceably,to enjoy 


and occupy a cloſe of land called Paradiſe, and to take the rents, 


iſſues and profits thereof to his own uſe; and in default thereof, 


that the ſaid George and his heirs after any diſturbance made by the 


ſaid Robert Ramſden or his heirs in the enjoyment thereof ſhould 


enter into one meſuage, &c. part of the tenements lately oned , 
and take the rents, &c. thereof until the ſaid Robert Ramſden ſhould, 
deſiſt from ſuch moleſtation, and give ſecurity not to diſturb for. | 


the time to come: then the jury find, that the deviſor had iflue 
three ſons, John, Robert, and George ; that the deviſor died in ;” 4 


that George upon the death of his father entered into the tene 


in queſtion aforeſaid, and took the rents and profits to his own uſe 
during his life; that George in 1690 ſuffered a common rRovery 
to the uſe of himſelf and his heirs ; that by indentures of leaſe and 
releaſe dated the firſt and ſecond of November 9 Will. 3. George 
_ conveyed the premiſſes, in conſideration of 1501, paid by the de- 
fendant, to the defendant in fee; that he entred, &c. and ws 


ſeiſed prout lex poſtulat; that George Ramſden died the firſt of D- 


cember 1697. then they find John Ramſden junior the leſſor of the 
plaintiff heir of the body of the ſaid George Ramſden ; and they 
find leaſe, entry and outer, and make the common concluſion, Ec. 
The general queſtion made upon this ſpecial verdict was, whether 
George Ramſden took an eſtate executed for his life by this will, ot 


Whether the eſtate remained in the truſtees for his life, and he had only 


a truſt not executed by the ſtatute 27 Hen. 8. cap. 10. of uſes. For 
it was admitted, that if George Ramſden took an eſtate for his life 
executed, he would by virtue of the ſubſequent clauſe (which |- 
2 - 

| | | 4 
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to receive the rents, iſſues and profits for his life; which words 
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and ſuffer would not paſs an intereſt in the land, but ſounded only 
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mits the uſe to the heirs of his body) be tenant in tail executed; Co. Li. 22. b. 
and then the common recovery ſuffered by him would bar the in- „ 
tal; and conſequently the plaintiff would have no title, and the 

defendant's title would be good. But if he was but cefluy que truſt 

for his life, and the eſtate remained in the truſtees for the ſaid time, 

it would be otherwiſe. It was alſo admitted by the plaintiffs 
council, that à deviſe of lands may be by expreſs words to the uſe An uſe will be 
of another than the deviſee, and that ſuch uſe will be executed by 2 upon 
the ſtatute of 27 Hen, 8. [For that ſee 30 Hen. 6. Fitab. d- 

2ſe 22. that a deviſe by cuſtom may be to a uſe, and then ſuch 

uſe will be afterwards executed by the ſaid ſtatute, See alſo the 

words of 27 Hen. 8. cap. 10. Moor 107. 1 Sid. 26. and 2 Ventr. 

312. Burchett v. Durdant.] And this caſe was argued at the bar 1 Leon. 53. 
by Mr. Cheatham' and Mr. Broderick for the plaintiff, and by 
Mr. Raymond and Mr. Cheſbyre for the defendant. And the council 
argued for the plaintiff, that George Ramſden had but a truſt in - 
theſe lands, and that the eſtate in law remained in the truſtees. 
For they ſaid, that though a deviſe may be by expreſs words to the 
uſe of another than the deviſee, yet without expreſs words it can- 
not be averred to the uſe of another than the devifee, becauſe it 
implies conſideration in it ſelf. 4 Co. 4. Leake and Randal's caſe. 
Then here by the firſt clauſe of the will, I give and bequeath to 
Jobn Stancliffe and Robert Ramſden and their heirs, the eſtate and 
ule 2 to them in fee, if there are not ſubſequent words ex- 
preſſedi to convey the uſe to George Ramſden. And (by them) 
the ſubſequent words will not carry the uſe to George Ramſden. 
For they are, that John Stanchffe and Robert Ramſden ſhall ſtand. 
ſeiſed, to the intent that they ſhall permit and ſuffer George Ramſden 


pls no eſtate to George Ramſden, but apparently ſhew the intent 
of the deviſor to be, that the truſtees ſhall have the eſtate in law, 
but that George Ramſden by their permiſſion ſhall receive the benefic 
of it, For if he had intended, that. George Ramſden ſhould have 
the eſtate in law, he would not have ſaid, that the truſtees ſhould 
permit and ſuffer George Ramſden to take the profits, &c. which 
be might do in ſpight of them. Beſides, his intent appears more 
plainly by the ſubſequent clauſe, for when he deviſes the eſtate to 
the heirs of the body, he varies the phraſe, and leaves out the 
words permit and ſuffer, but ſays, that the truſtees ſhall ſtand ſei- 
ſed to the uſe, &c. ſo that there he deviſes the very eſtate. Far- 
ther his intent appears more plainly, by the clauſe which gives 
power to George Ramſden and the truſtees, to make a jointure ; for 
if he did not intend, that the truſtees ſhould have the eſtate, it 
would be vain and ridiculous, to appoint them to join in the con- 
veyance. Then ſeveral caſes were cited, that the words permit 
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in covenant. 1 Roll. Abr. 84.8. lit. X. pl. 2. Keilw. 41. 3 Bub 
252. Cro. fac. 172. 2 Mod. 81. Cro. Eliz. 223. Cro, Ja. 
598, But for authority in point they relied upon the caſe f 
 Burchett and Durdant, 2 Ventr. 311. where H. Wicks deviſcd 
lands to John Higden and his heirs, upon truſt that he ſhould per. 
mit and ſuffer Robert Durdant during his life to take the rents, iſ. 
ſues and profits, Robert committing. no waſte, and, after his death 
to the heirs of the body of Robert Durdant then living. And it 
was there held in the Exchequer chamber, that the eſtate in ly 
remained in Higden, and that Robert Durdant had but a truſt; 
which is the ſame with the principal caſe. And therefore for theſe 
reaſons they prayed judgment for the plaintiff. | 


11 


E contra it was argued for the defendant, that this was an eſtate 

executed in George Ramſden by the ſtatute of the 27 Hen. 8, To 

prove which they ſaid, that before the ſtatute of 27 Hen. 8. an 

uſe, confidence or truſt, were the ſame; but now fince the ſtatute 

common parlance has made a diſtinction between a uſe, and a truſt; 

as if the firſt ſhould be executed in poſſeſſion by the ſaid ſtatute, 

the other not; though in truth a truſt ſhall be executed, as well zz 

an uſe. As if A. makes a feoffment to B. in truſt for C. this ſhall 

be executed by the ſtatute. But they urged, that before the ſtatute 

' ſuch a limitation as that would have been an uſe; and therefore 
cConſequently being the firſt uſe, it ſhall now be executed by the 
Dot. & Stud. ſtatute. An uſe in 1 Co. 121. 5. Co. Lit. 272. is defined to be : 
1 Ilen. g », truſt or confidence, which doth not iſſue out of the land, but is 
1411.4. 24. b. quaſi a thing collateral, annexed in privity to the eſtate and to the 
Dier 96. perſon, touching the land, viz. that ce/iuy que uſe ſhall take the 


Rate x d profits, and that the terretenant ſhall convey eſtates according to 


Pond. 352. the direction of ceſtuy que uſe: ſo that ceſtuy que uſe had neither jus 


Moor 595- in re nor ad rem; but in equity he had both, where his remedy 
5 9 5 as by ſubpoena. Ceſtuy que uſe may be ſworn upon an inqueſt. 
The law takes Lit. ſect. 464. There may be poſſeſſio fratris of an uſe. 5 Eqw. ;. 
notice of ci 27, But ce/tuy que uſe could not diſtrain cattle damage feaſant upon 
__ the land. Dier 9. Flowd. 352, 349. Keilw. 41, 46. He could 
nliot releaſe the rent to the tenant of the land, nor give licence to 
enter upon the land, 9 Hen. 7. 26. He could not take the trees, 
15 Hen. 7. 13. And all actions ought to be brought in the name 
of the feoffees, 7 Edw. 4. 29. 6. Now this definition of an uſe 
agrees with this : deviſe to George Ramſden, conſidering it as before 
the 27 Hen. 8. cap. 10. For here there is a confidence repoſed in 
the perſons of Jobn Stancliſte and Robert Ramſden, and their hein; 
it is annexed in privity to their eſtate, but collateral to the land; 
it is, that George Ramſden ſhall take the profits, and of conſequence 
that they ſhall convey eſtates according to his direction, and  accord- 
ing to the intereſt that he had in the uſe. It is the ſame thing n 
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if the deviſor had ſaid, I deviſe the land to truſtees to the uſe of 
George Ramſden, or to the intent that George Ramſaen ſhould take 
all the land to his uſe; for a grant of the rents, iſſues and profits, 
is a grant of the land itſelf. Cp. Lit. 4.6. 14 Hen. 8. 6. If it be 
ſo in a grant, much more ſhall it be ſo in a deviſe. Moor 753. 
Griffith v. Smith. 3 Leon. 78. pl. 118. 2 Leon. 221. Hob. 285. 
Balder v. Blackburne. Hutt. 36. Moor 774. Yelvert. 73. Carpenter 
v. Collins, So Paſch. 8 Will. 3. B. R. between South and Allen in 325 
ejectment, upon a ſpecial verdict the caſe was, that J. S. ſeiſed of , e 
the lands in queſtion in fee 29 Car. 2. deviſed all the rents, iſſues the rents, iſ- 
and profits of them to Sarab Burges wife of Jobn Burges for life, or 
to be paid by his executors, ſo as the husband of Sarab Burges coverte, fo 
ſhould not intermeddle with them; the queſtion was, whether that her buſ- 
Sarah Burges by this deviſe had the lands themſelves, or whether dot ir. 
the executors were truſtees for her? Rokeby and Samuel Eyre ju- meddle. 
ſtices held, that the executors were truſtees ; but Holt chief juſtice 

held, that this was an expreſs deviſe to the wife herſelf, and that the 
ſubſequent words could not reſtrain it. Wherefore the council for 

the defendant concluded, that a deviſe of the profits is the ſame as 

2 deviſe of the land; but that a deviſe of the land to truſtees, to 

the intent that George Ramſden ſhould have and take the land, would 

have been an uſe executed in George Ramſden; and therefore that 

this deviſe to the truſtees, to the intent that George Ramſden ſhould 

take the profits, will be an uſe executed in George Ramſden. They 


compared this caſe to the caſe Paſch. 27 Hen. 8. 6.. pl. 15. where 


in a deed the covenantor declared, that his recoverees (having ſuf- 
tered a common recovery before) ſhould ſuffer Giles to take the 
profits of the lands, it was held an uſe in Giles. So 30 Hen. 6. 
Fitæb. deviſe 22. a deviſe that one of the three feoffees ſhould re- 
ceive the profits, held a confidence, which is the fame with an uſe. 
So in this caſe, before the ſtatute of 27 Hen. 8. this would have 
been an uſe in George Ramſden, and John Stancliſſe and Robert 


$ Ramſden would have been ſeiſed of theſe lands to the uſe or in truſt 


for George Ramſden ; and then it would be executed in poſſeſſion, 
by the expreſs words of the 27 Hen. 8. cap. 10. which are, that 
where any perſon ſhall be ſeiſed of any manors, lands, &c. to the 
uſe, confidence, or truſt, of another in fee tail, or for life, ſuch 
uſe ſhall be executed in poſſeſſion. Then they gave anſwers to the 
objections made of the other fide. 1. And firſt to the intent of the 


| deviſor, becauſe he intended, that this ſhould be only a truſt ; they 


anſwered, that it is true, that it is ſaid in ſeveral books, that the 
intent will govern the raiſing of uſes. Perk. 102. ſet. 530, &c. 
But that which is intended by the ſaid books is, that the judges will 
not adjudge an uſe or intereſt to paſs, contrary to the intent of the 


| -arty. But there is no authority in any book, that the intent of 


he party can hinder the operation of the law. And in this caſe * 4 
| 4 | | the 


on 
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the ſtatute in the execution of the uſe that is raiſed, if a man cove. 
nants to ſtand ſeiſed, to the uſe of himſelt for life without impeach. 
ment of waſte, and after his deceaſe to the uſe of the heirs male of 
his body; the man's intent is plain, to have but an eſtate for his 
life, yet the law ſupervenes his intention; and makes. him tenan in 
tail. 1 Vent. 379. Pybus v. Mytford ; where Hale chief juſtice 
ſays expreſly, that the intent of the party cannot control the ope. 
ration of the law. 2. As to the objection made from the power, 
they ſaid that it would not be void; but that it was a prudent cau- 
tion made by the deviſor, that the ſon ſhould not marry without the 
conſent of friends. For there the truſtees, though the eſtate wa 
executed in George Ramſden, may execute the power, and join in 
making of the jointure ; and when it ſhall be made, the jointureſs 
will be in by the will. As to the caſe of Burcbhett v. Durdant, 
cited on the other ſide out of 2 Vent. 311. they ſaid, that the prin- 
cipal point in the ſaid caſe was, whether the remainder, limited to 
the heirs of Robert Durdant now living, veſted in George Durdant, 
or was contingent, v/z. whether that was a deſcription of the perſon} - 
and it was held, that it was, and that the remainder veſted in George 
Durdant: and therefore the other queſtion, whether the eſtate for 
life was executed in Robert Durdant or not, was intirely immate- 
rial; for be it ſo or not, Robert Durdant was but tenant for life, 
and therefore his recovery would not bar George Durdant nor hi 
heirs, &c. | See the ſaid caſe, Sir T. Jones 99. 1 Ventr. 334. 3 Keh 
832. Raym. 333.] And for theſe reaſons the council for the de 
fendant concluded, that this was an uſe executed- in George 
den, &c. and therefore that judgment ought to be given for the 
defendant. And of that opinion was the whole court. And they 
agreed in omnibus with the defendant's council, and their anſwen 
to the objectionsꝰ made by the plaintiff's council. They ſaid, tha 
a uſe and truſt (as to the words themſelves) were of the ſame pur- 
Feoffment to port as to the execution by the ſaid ſtatute. For if a man makes 
4. in trult to. à feoffment in fee to A. in truſt to permit B. to take the rents, iſ- 


oo reg Rs ſues and profits; this will be an uſe executed as well as if A. had 


iſſues and pre» made uſe of the word uſe, They approved alſo of the anſwer given Pro 

e ee en to the objection, that the intent appeared by the power; and faid, = 

xo that this was a good precedent, to keep children dutiful to their ner 
relations, when they cannot ſettle jointures upon their marriage * 
without their concurrence. And they ſaid, that if they conſtrued der 
this limitation only a truſt, there will be ſtrange debates. For ii 2 
George ſhall have children, then the truſtees will be ſeiſed in fee 
in truſt for George for life, and the iſſues will be tenants in tail; tent 
which will be ſtrange. Therefore it will be better to conſtrue it On 
one intire uſe executed by the ſtatute, And judgment was given Y 
for the defendant. N | bo 5 | the 
F I | 
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Regina vez/. Taylor. 
; Nenn 2 2 _ defendant by the at- Scandalous 
IN torne or that that he ſuch a year and place pro- words ſpoken 
ditorie 1 thels words upon the thirtieth day of — or Ky CEE: 
Charles the Firſt was rightly ſerved in having his head cut off, and 
it was pity his two ſons Charles and James were not ſerved ſo too 
at the ſame time. And the ſpeaking of theſe words was laid to 
have been in contempt of the deceaſed King William the Third and 
his laws, et ad malum exemplum omnium aliorum in hujuſmodi caſu 
delinquentium et contra pacem ditti nuper _ Upon not guilty 
pleaded, the defendant was found guilty before the chief baron at 
the aſſiſes at Kingſton in Surry, And now Mr. Weid and Mr. 
Muntague moved in arreſt of judgment. 1. That the words, be- 
ing ſpoken of dead perſons, were not puniſhable, unleſs they had 
ſome influence upon the living; and therefore it ought. to have 
been averred, that they were ſpoken ea intentione to alienate the 
affections of the people from the preſent government. Sed nom al- 
lcatur. For per curiam, if the words advance pernicious doctrine, 
and evil tenets, they have an influence upon the preſent govern- 
ment. Now theſe words juſtify regicides; and the murder of 
King Charles I. which is declared to be murder by act of parlia- ,, Car 2. 
ment; and the regicides are attainted; and a faſt day is appointed cap. 30. 
to be obſerved, to pray God to avert his judgments,” &c. And 
if ſuch doctrine be countenanced, it will endanger the Queen's 
perſon, 2. A ſecond. exception was, that the word prodrtorie is Proditeris. 
uſed in all charges of treaſon, and therefore the inſerting of it 
makes the fact here charged treaſon, whereas the bare ſpeaking of 
words cannot be treaſon; and therefore the information was ill. 
And Mr. Mountague ſaid farther, that for this reaſon no informa- 
tion would lie at all, but the defendant ought to have been in- 
dicted for treaſon. Sed non allocatur; For per curiam, the word 
Proditorie will not render the information worſe. If it appear upon 
an indictment, that the fact charged is high treaſon, there is a 
neceſſity of having the word proditorie in the indictment, as well 
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00 as felonice in caſe of felony. But if the indictment be for a miſ- 3 & 4 Will, | 
ied demenour that hath a tendency to high treaſon, it is not neceſſary; & Mar. cap. bs. 
if WY have the word praditorie in it; but the inſerting gg is not . 6.4 

feo proper, becauſe it ſhews that the defendant had a in- able, goes 

il tent, though he was afraid to put it in execution. on if vent all trai- 

* the word proditerie was inſenſible here, it would nd ent posdeser 20d 

* ſhould be rejected as ſurpluſage. 3. A third exceptioi i t commerce 

| contra pacem dict nuper regis, when there were H 13 5 
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mentioned before, was uncertain to which of them it referred, and 
therefore it was ill. Sed non allocatur. For per curiam, the 
contra pacem, &c. are words of reference, and cannot relate but 
to King William who was named in the fame ſentence a little 
before. And judgment was given for the Queen, that the de endant 
ſhould ſtand twice in the pillory, and he was fined forty marks, 


— 


Note, that the defendant was a tanner, and appeared to be in in- 


different circumſtances, 


Brown verſ. Babbin gton. 
Intr. Mich. 12 or 13 Will. 3. B. R. Rot. 132. 


Whetber u- LRROR upon a judgment of the Common Pleas in indebita- 
ing a clauſum tus aſſumpfit tor 14 /. brought by an executor, and the action 
Jregi in he was laid in Leiceſterſbire. The defendant pleaded non afſumpſit in. 


Pleas will ſave fra ſex annos. The plaintiff replied, and ſhewed a clauſum fre- 
the ſtatute of git in Derbyſhire ſued within the fix years; and that it was with 


rover” by 34, intent to arreſt the defendant, and when he was brought in, to 
833. declare againſt him in aſſumpfit, according to the courſe of the 


Common Pleas. The de.endant rejoined, that he did not aſſume 
within fix years before the iſſuing of the . fregit. And 
upon iſſue thereupon a verdict was given for the plaintiff. And 


judgment accordingly in C. B. And now upon the general errors | 


aſſigned Mr. Parker for the defendant in error argued, that ſup- 

poſing that the clauſum fregit was ſued with intent to declare in 

another action, and was well continued until the time of the de- 

claration in the ſaid action; that will be a ſufficient proſecution 

within the ſtatute of 21 ac. 1. cap. 16. And that though in 

this caſe the clauſum fregit was not continued, yet that will be 

aided by the verdict; which will diſtinguiſh this caſe from that of 

Latw. 256, Mois v. Brereton, and of Kenſey v. Hayward, which caſes were 

| aadjudged upon the point of the diſcontinuance. That ſuch a writ 

ſued will avoid the operation of the ſtatute of limitations; becauſe 

7 | the words of the ſtatute are general, ſhall be commenced and 
| ſued. If it had ſaid, that an original ſhall be ſued, the objection 

here would have been ſtreng; but now the ſole queſtion is, what 

ſhall be ſaid the commencement and ſuit of an action. | 
is er method to bring the defendant into court to an- 
che commencement and ſuit of an action; becauſe 
. ,. 185. is defined to be nothing but jus pro 
7 guod /ibi debetur. That a clauſum fregit is prope! 


, . = doſe, appears, 1, Becauſe if a man lives pat 
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and commits a treſpaſs in another; if he be ſued by original in 
treſpaſs, there ought to be an original, and a capras upon it, in 
the proper county, and then a teſatum capias in the county where 
he lives; all which dilatory proceeding is ſaved hy the ſuing of a 
clauſum fregit at once, and by declaring againſt him in the proper 
county when he comes in. 2. If a man make à contract in the 
vacation, intending. to run away immediately; if he be ſued by 
original, he muſt be let go at large, becauſe one cannot have an 
original but of the preceedent term, which will be before the cauſe 
of action. But now by the help of this clauſum fregit one may 
arreſt him preſently, and declare againſt him in a proper action the 
next term. The ſtatute of 13 Car. 2. fl. 2. cap. 2. in the pre- 
amble takes notice of theſe c/auſum fregits, that they were pro- 
ceſſes uſed in the commencement of actions. And the ſaid courſe 
is confirmed in 2 Jones 217. Atkins v. Jay. Belides, that there 
are other commencements of- ſuits in the Common Pleas than by 

| original, as by bills of privilege. - The true commencement of 
every action in point of law is a proper original in ſuch action; 
and therefore ſtrictly ſpeaking a clauſum fregit cannot be an ori- 
ginal, but in an action of treſpaſs: but yet if by the courſe of the 
Common Pleas a clauſum fregit iſſues, before the ſuing of a proper 
original in any action, and is uſed as a proceſs to bring the defen- 
dant in, and upon ſuch clauſum fregit he is arreſted, &c. the ſuing 
of ſuch clauſum fregit will be a ſuing and, commencement of an 

action within the meaning of the ſtatute of limitations; for it is 

| equally a demand of my right. And what ſhall be, and what 
ſhall not be, a commencement. of an action, muſt be determined 
by the courſe of the court. And that is the reaſon, why a bill in 
the King's Bench is held as the original there, and the want of it 
aided by verdict by 18 Eliz. cap. 14. within the words want of 
any writ, original, &c. Hob. 264. This ſtatute has been ex- 
pounded liberally, as to the ſaving the right of parties. There- 
fore it has been reſolved, that Where an action has been com- 
menced by plaint entred in an inferior court within the ſix years, 
and then the action has been removed by hateas corpus, and the 
ſtatute pleaded ; though the proceedings here were de novo, yet the 
entry of the plaint in the inferior court was ſuch a preceeding, - 
as would avoid the ſtatute ot limitations, and that the proceedings 1 Lev. 143. 
upon the habeas corpus were in ſome fort a continuance. of the 2 794» 
former ſuit. 1 Sid. 228, Whitwick v. Hevenden, and the caſe in 
3 Lev. 245. is exactly a caſe in point. Then he ſaid, that the caſe 
of latitats in this court were of the ſame nature ; for they are 
iſſued for a ſuppoſed treſpaſs, and when the defendantycomes in, 
he ſhall anſwer in other actions. But the caſe of the iet is a 
ſtronger caſe ; for a latitat may bear tec before the cauſe of ac- 
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Pleas, and alw-ays filed. 


it is at this day in all latitats, where ſpecial bail is not required. 


As to the r of the diſcontinuance he ſaid, that it was 


| Pargiter. 1 Saund. 226. Stennel v. Hagden. 1 Lev. 196. Cri. 


cutors, and the clauſum fregit was for a treſpaſs done to them in 


latitats in the King's Bench; becauſe 4 latitat is an ancient pto- 


cuſtodia mareſcalli mareſcalciae. But when a man is brought in 


againſt him in cuſtodia guardiani de la Fleet, but upon an ori- 


juſtice of the Common Pleas made a complaint of latitats in par- 


filed, and the latitat is the firſt proceſs. Dier 118. Cro. Car. 
264. So the clauſum fregit is the firſt proceſs in the Common 


Objection. That there is no foundation for this averment, 
fince there is no clauſe of acetiam billae in it, as there is in latitat, 


Anſwer. The ſame objection held in all caſes of latitats before 
the 13 Car. 2. fl. 2. cap. 2. in compliance with which ſtatute the | 
ſaid clauſe was inſerted in latitats, as appears in 1 Keb. 598. and ſo 


aided by the verdict by the 32 Hen. 8. cap. 30. And he cited 
ſeveral caſes of defects aided by verdict, as Yelv. 129. Kenrick v. 


Car. 240. the caſe of Gialey v. Williams. See before, 634. Allen 
32. Cro. Jac. 434. 2 Keb. 188, 230. the caſe in point upon a 
plea of a latilat. | | VE 


E contra it was argued by Mr. Che/hyre for the plaintiff in error, 
that both the caſes cited by Mr. Parker, of Mois v. Brereton and 
Kenſey v. Hayward, were adjudged upon this reaſon, viz. the 
originals were not proper in the ſaid actions; and that this wa 
worſe than any of them, becauſe this action was brought by exe- 


their own right, quare clauſum ipſorum fregit ; that the verdidt 
would not help, becauſe the original was improper, and therefore 
the iſſue void and immaterial : but in the caſes cited of the other 
fide the iſſues were proper. | : . 


Holt chief juſtice ſaid, that this caſe, was not like the caſe of 


ceſs of this court, and was a proceſs of this court at the time of 
the making of the ſtatute of limitations; and the uſe, only to 
bring in a man in cuſtody, and then they declare againſt him in 


by a clauſum fregit in the Common Pleas, they do not declare 


ginal proper for the action. And this practice of clauſum fregit 
in the Common Pleas is new, and they have another way to 
there, viz. by original. But in the King's Bench a /atitat in 
ſome actions is the only way to commence the ſuit. North chief 
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liament, and the matter ſuffered great agitation in parliament ; but 

at laſt the /atitats were approved, as they are alſo by 27 Elia. 

cop. 8. which gives a writ of error in the Exchequer chamber, 

but excepts errors to be aſſigned for want of juriſdiction in the 

King's Bench. Now this being the proceſs of the King's Bench 

at the time of the making of the ſtatute of limitations, it muſt be 
underſtood to be compriſed within the meaning of the act. And 

he faid, he imagined, that after the reverſal of the judgment of 

Kenſey v. Hayward was affirmed in parliament, this point would 00 
never have been moved again. But farther he ſaid,” here was a original not 
fatal fault, viz. that the plaintiff does not ſhew, that the original pleaded re- 
was ever returned. Now if he ſues a writ, and does not return it, Gus. 
that will not avoid the ſtatute of limitations. And Powys and 

Gould juſtices agreed in all theſe matters with the chief juſtice | 
Holt; and ſaid, that in the caſe of Culliford v. Blandford in the Carth. 242. 
Exchequer chamber all the judges there held, that a laritat was a | 
kind of original in the King's Bench. Powell juſtice agreed with 

them, that the judgment ought to be reverſed, for want of ſhew- 

ing a return of the writ. But as to the other point he ſeemed to' 

retain the opinion that he had given in the Common Pleas in the 

caſe of Kenſey v. Hayward, when he was judge there, v2. that 

the ſuing of ſuch clauſum fregit will avoid the ſtatute of limita- 

tions, as well as a latitat; alleging that a clauſum fregit was the 

ancient proceſs of the Common Pleas, and very uſeful to the ſub- 

je, in ſaving the fines due upon the original; which they never 

ſue, if there is à verdict in the cauſe; but after a demurcer they 
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ſue it. The judgment was reverſed.” 


Burdett ver, Wheatley: 
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E upon a judgment given in the Common Pleas 8 


of caſe upon ſeveral promiſes, in which, upon mon aſſumpſit both of fact 
to- pleaded, as 5 two of —— verdict and 1 4 2 on OG. 
of ſor the plaintiff, and as to the reſt for the defendant. And the (. a) * 5 
to error aſſigned was, that the defendant was an infant at the time of 2. 
in the promiſes made, and alſo appeared by attorney. To which 3-0 * 
in aſſignment the defendant in error demurred ſpecially, becauſe it Sd. 94. 
are contained matter of fact and of law alſo. And therefore the 5 B. 20. 
ori- judgment was affirmed. e | on 147. 
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Andrews verſ. Linton. 5 


Tntr, Eil. x Ann. B. R. Rot. 483. 


s. e. 1 Silk. L RR OR upon a judgment given in the Common Pleas in treſ- 
ä = C paſs, for a cloſe broken, upon default, writ of inquity there- 
ſigneble as er- pyon awarded and returned, and final judgment given e for the 
tor, that he plaintiff. And now after the aſſignment of the general errors he 
—— ſaith farther, that the ſaid record is diminiſhed in non -certificandy 
was not ſhe- - breve originale inter partes praediftas de praecdicto placito et retor- 
rift. nam ejuſdem. brevis quod quidem breve originale vicecomit Eſſex di- 
Diminution rectum fuit et retornabile coram juſticiariis ditts nuper regis apud 
— 304: Meſtmonaſterium in oftabis ſancti Hilarii anno regni ejuſdem nuper 
” riegis decimo tertio ac retorna in dorſo brevis illius frve' indorſamen- 
tum ſuperinde ſcriptum ut hujuſmodi retorna fatlum et ſeri pium fuit 
nomine cujuſdam Petri Whitcombe armigeri tanquam vicecomitis didi 
comitatus Eſſex ubi revera dicto tempore retornae ejuſdem brevis cri- 
ginalis ſcilicet in eiſdem oftabis ſancti Hilarii ecdem anno decimo 
tertio quidam Edvardus Luther armiger fuit vicecomes comtatus 
Eser praedifti et non dictus Petrus Whitcombe, &c. et bec paratus 
eſt ve | cri Sc. Upon which a certiorari was awarded to the 

. cuſtos brevium of the Common Pleas, who returned the original, 
to which the name of Whitcombe was ſubſcribed. And after two 
ſcire facias's ad audiendum errores returned nibil, the deſendant in 
. efror pleaded, in nullo eft erratum. And Mr. ſerjeant Hall for the 
plaintiff in the Common Pleas, and the defendant here in the error, 

- objected, that this matter was not afſignable for error. Againſt 
which it was argued by Mr. Raymond for the plaintiff in error, 
that it was aſſignable as error. And he ſaid, that there was a diffe- 
rence between acts judicial and miniſterial ; for againſt the miniſte- 
rial acts done by a ſheriff or other officer, an averment may be. 
And of that opinion is Popham, Cro. Jac. 12. Arundel v. Arun- 
del. And he cited Telu. 34. as in point, where it is ſaid, that 
though in caſe of the ſheriff a man cannot aver contrary to what s 
returned; yet he may fay, that he who has indorſed his name on 
the back of the writ, &c. was not ſheriff. Becauſe by the com- 
mon law until the ſtatute of 12 Edw. 2. cap. 5. no ſheriff nor offi- 
cer uſed to put their names to their returns; and ſo this averment, 
that he who made the return is not the true officer, is not taken 
away by the ſtatute, but remains as a thing at common law. To 
the ſame purpoſe Mich. 8 Hen. 4. 14. 20. Mich. 9 Hen. 4. 1. 


Hil. 10 Hen. 4. 7. b. Hil, 11 Hen. 4.52. Paſch. 11 Hen. 4. 65. J. 


Trin. 11 Hen. 4. 92, 93. The ſame diverſity, 7 Hen. 7. 4. 80 
Cv. Car. 421, 1 Roll. Abr. 758. Error upon a judgment of- the 
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dee facias was returned by Sir Richard Salting ſton ſheriff of Eſſex 


in craftino Martini ꝙ Car. 1. and that A. Smith was then ſheriff: 


de dekendant pleaded; that Sir. Richard Salting flon was ſheriff be- 


patet de records; nul tie record. was pleadedi to it; and: the 


letters patent were produced; and it was moved in B. R. that this 


matter ought to be tried by the country, becauſe it might be, that 
Sir Richard Salting ſton was diſcharged before the day of the return 
of the writ; fed nam allacatur; becauſe. that ſhall not be intended; 
and the judgment. was affirmed. But there no exception Was 
taken, that this matter was not aſſignable as error; but the faid caſe 


| ſeems to admit, that it was aſſignable as error. So Paſch. 1649. 
B. R. Baxtofte v. Richards. 1 Roll. Abr. 760. lit. & pl. 3. 


Error upon a judgment. in C. N. the plaintiff aſſigned error, that 


| where a venire facias was returned by F. S. ſheriff of the city of 


Exeter; this error is not well aſſigned, becauſe the venire facias is 


not certified, upon which the error is aſſigned; but it ſhould have 
been certified, and afterwards a certificate to aver that he was not 
ſheriff; which admits ſuch matter to be aſſignable for error. Far- 
ther it has been adjudged, that a man may affign error, that the 
judge before whom the judgment was given was not judge; as T. 


| Jones 81, 2 Lev. 184. Hepprſfiey v. Facke. Error upon a 5 


ment in the court of Næmbuy before the mayor ; the error was af- 
ſigned, that the mayor had not taken the oaths. So T. Foes 127. 
Deveney v. Norris. 2 Lev. 242. reports the reſolution in the ſaid 
caſe contrary to T. Jones; but it is very probable, that Sir Thomas 
Jones, who was one of the judges then, has reported it more ex- 
actly than Levinz, who was then but counfel. 80 Cro. Elia. 320. 
Walſh v. Collinger. Sed non alloratur. For per Holt chief juſtice, 
the caſe of Deveney v. Norris is not well reported in Jones, but ex- 
actly by Levinz;. for there the judgment was affirmed, And he 
faid, that he was counſel in the faid caſe, and the court held there, 


afterwards, And he denied the caſe 


law; though there is a difference between the two caſes; for in 


We that of Deveney v. Norris there was a replication by way of eſtoppel 
bo the affignment of errors. And (by him) when a writ is returned, Remedy a- 
the defendant has all the ſame term to make complaint of any irre- gain an ill 
gularity concerning it, or the execution of it; as the ſheriff has alſo 


all the fame term, to difavow the return. But if the defendant 


permits the term to paſs without application made to the court, 


and the return is filed, and made a record of the court, every one 
1s eſtopped to ſay, that the perſon who returned it was not ſheriff. 
Put farther it can never be aſſigned for error in caſe of an original 


writ, 


We that ſince the defendant had admitted the judge to be a judge, by Not judge, 
Wy : plea to the action, he was eſtopped to ſay that he was not a judge 2% alliguable 
f Hippiſey v. Tucke to be ee 
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Urit, becauſe the defendant might have pleaded it. There would 
have been more colour, if it had been a return of a writ of inquiry 
becauſe the defendant would have been out of court, and had Bud 
day to plead ; but as afore is ſaid, it cannot be affigned for error. 
As to the caſe of the venire facias, if it be returned by a man who 
is not ſheriff, it is not aſſignable as error, becauſe the party might 

have challenged the array for that fault at 2 prius; and therefore 
it is not aſſignable, that the ſheriff was out of the realm, and had 
no deputy, as in the caſe in Hen. 4. becauſe it was a good chal. 
lenge to the inqueſt. He ſaid alſo, that the caſe in Croke and 
Rolle, which concluded, prout patet per recordum, was not wel 
pleaded. All the court agreed with Halt, and judgment was af. 
firmed. Note, Mr. ſerjeant Hall cited Cro. Jac. 188. 13 Gs, 
Trin. 9 Edw. 4. 19. Dier 65. Bro. error 2. to prove, that the 
proceſs is void, if it hath not the name of the ſheriff. 21 Hen. 8, ;, 
Cu. Car. 224, 258. 'Cro, Eliz. 655. 1 Sid. 94. 


* tho 
— 


3 
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Regina wver/. Rhodes and Cole. 


Information N information for ſubornation of perjury. The information 
Ro ſet forth, quod cum in curia domint regis coram ipſo rege apul 
2 1 Maſimonaſterium in comitatu Middleſex Rhodes nuper de D. in comi- 
before the fatu Surrey oatmeal maker implacitaſſet Halford, pro eo quod cum in- 
„ e F gebitatus fuit to the plaintiff in parochia ſancti Clementis Dacorun 

| had no autho- in comitatu praediclo in ſo much money for goods ſold, and promi- 
rity to try it. ſeq to pay, Sc. and whereas alſo upon an account ſtated between 

: the plaintiff and defendant, the defendant was found in arrears 6 
18 and promiſed to pay it, &c. and the defendant pleaded not 
guilty, and the cauſe came to trial, et triatio exitus praedicti dehitt 
habita fuit per juratam patriae debite impanellatam, juratam, 4 
oneratam, before my lord chief juſtice Holt at the fittings in Mi- 
dleſex ; and the defendants did per fini/tros labores, media, et fre 
curationes perſuade and procure one J. S. to ſwear, that he ws 
preſent when an account was ſtated between them, and ſo much 
agreed to be due; and the defendant paid part; and ſeveral othc 
matters were laid to be ſworn ; bi revera, et in facto, there wi 
never any account ſtated between them, nor any of theſe mattcs 
were true. And upon not guilty pleaded, the defendant was found 
guilty. And Mr. Weld moved in arreſt of judgment. And, 1. I: 
took exception to ſeveral of the aſſignments of the perjuries, and 
he compared the caſe to the caſe of general damages, where on 
count is inſufficient, that will vitiate the whole. So here ti: 
defendant being to be fined upon the whole information, and tht 
fine being intire, if any of the aſſignments of the perjury are wro!h 
the court will arreſt judgment. | | a 
| ut 
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But Holt and the whole court were of the contrary opinion, All aflign- 
| that if all the aſſignments of the perjuries were wrong, but one, ments of per- 


yet that one would be ſufficient for the court to give judgment upon Jod. 


againſt the defendant. | | 


The ſecond exception was, that the judge of ni prizs had no 
authority to try the cauſe ; for that the cauſe of action was laid in 
Surrey, the in comitatu praeditto relating to Surrey, which is the 
next preceding county. | 


Mr. Broderick in anſwer ſaid, that ad proximum antecedens fiat 
relatio, niſi impediatur ſententia, but that if it did hinder the ſenſe, 
it ſhould be referred to the county in the margin; and for that he 
cited Moore 696, in caſe of an action, which was very like this, 
only not in caſe of an indictment; and 3 C. 465, where, as alſo in 
the caſe in Moore, the county next preceding was, as it is in this 
caſe, mentioned only by way of addition, and the judges referred 
in comitatu praedicto to the county in the margin; but that was in 
an action too: and the reaſon given was, becauſe, when there was 
no neceſſary relation, they would make ſuch conſtruction as ſhould 

reſerve the action. And he ſaid, the rule ought not to be, as 
Mr. Weld had laid it down, that it ought to appear, that the judge 
of niſi prius had an authority; but if it did not appear upon the re- 
cord that the judge had no authority, it would be well, for ſemper 


praeſumitur pro ſententia : and the moſt that could be made of this 


would be, that it was uncertain in what county the action was laid, 
there being two counties mentioned before, to either of which the 
Prraedicto might relate; and therefore the court would preſume the 

action was Faid in Middleſex, which would ſupport the informa- 
tion, and not that it was laid in Surrey, to deſtroy it. 


Mr. Mountague ſaid farther, that as it ſtands indifferent, the 
averment that the trial was debite habita, now it is found by verdict, 
will help it; otherwiſe, if it appeared upon the record itſelf, that 


the judge of ni privs had no power. That it was a common thing 


in Latin to put the words governed before the words governing, and 
therefore the court will ſo diſpoſe the words in the conſtruction of 


them, as to make them ſenſe ; and fo will make it, quod cum Rhodes 


nuper de B. in comitatu Surrey oatmeal maker implacitaſſet Holford 


ill but 


in curia domini regis coram ipſo rege, apud Meſimonaſterium in co- - 


mitatu Middleſex, pro & quod cum indebitatus fuit to the plaintiff 
2 le pariſh de St. Clements Danes in comitatu praedifo, and then 
that would refer to Middleſex, and ſo all well. 


O o 755 5 lr 
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Difference be- 


tween actions 
and indict- 
ments. 


Py 7 ; 
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Holt chief juſtice. There is a difference between actions and in- 
dictments; if this had been an action, and the plaintiff had declared 
thus, and Midd/eſex had been in the margin, it muſt have referred 
to that county; and the reaſon is, becauſe M:ddleſex in the mar. 
gin, ſtands there to denote the county in which the action is laid; 
and therefore though a county be mentioned in the declaration for 
a particular purpoſe, as for an addition of one of the parties for the 
purpoſe, before the venue, yet the comitatu praedicto in the venue, 
ſhall not relate to that, but to the county in the margin, which 
was put there for that purpoſe. But now here is no Mzddleſex in 
the margin, and the matter as to Middleſex upon this record is no- 
thing but that Holford was ſued in the King's Bench in Mziddleſes, 


which might be, though the action were laid in Surrey; and St. Cl. 


ments Danes where the contract is laid, might be in Surrey. Then 
what conſtruction ſhall be made? Why relation muſt always be to 
the next antecedent, unleſs the ſenſe hinders ; which how does it 
in this caſe, to ſuppoſe the defendant Ho/ford indebted there; and 
as I remember, the difference is between actions and. indictments. 
3 Cro. 101, 184. 


But if the praedicto does not neceſſarily relate to Surrey, but 
ſtands indifferent; then it muſt not be taken to be Middleſex, upon 
the account of the averment that the trial debite habita fuit, which 
it could not be, if St. Clements Danes were in Surrey and not in 


Middleſex ; for then the trial was void. 


Powell, Eodem always refers to the next antecedent, but not 
praedicto. It is incertain what that relates to, and here is nothing 
for it to relate to, one thing more than another. It can't relate 
to Surrey, becauſe that is put in only as the addition of the de- 
fendant in the action, and Miadleſex is only put in for the place 


Where the court was held. And Mzddleſex in the margin, in the 


caſe of indictments, is only put for the county where the indict- 
ment is found. And that is the reaſon of the difference between 
indictments and actions, in the laſt of which it is put for the county 
where the action is laid; and therefore the pracdicto in an action 
ſhall relate to the county in the margin. But it does not appear 
now here upon this information, that there was any Middleſex in 


the margin, and therefore this is uncertain. But nothing ties it up 


to Surrey, and for any thing that appears, the judge of nf priu 
might have juriſdiction, and therefore when non conſiat whether he 
had or no, the averment that the trial debite habita fuit will cure it. 


Mr. Weld took another exception; that the information was, 
that the defendants perſuaded J. S. but it was not faid, he did it 


I | | upon 


n 


Ge — 


Faſter Term 2 Annae reginae. 


889 


upon their perſwaſion. For it might be, that he might repent 
of his firſt reſolution, and then another perſon might come and per- 
{wade him, and upon that perſwaſion he might do it. And he 
compared it to Vaux's caſe, where the indictment was held to be 
naught, for want of ſaying, venenum pracdictum, after the recepit et 
ibit, though it ſays before, how he perſwaded him to drink the 
poiſon, and after that, immediates poſt receptionem veneni praedicti 
obut. | 1 | 


To which it was anſwered by the court, that the information 
was, that they procured him, which neceſfarily implies an act done. 


not perſwade, till he has the effect of his perſwaſion. And he agreed 
Vaux's caſe. And he ſaid, that Mr. Weld's caſe was not to be in- 
tended, but if it could be intended; yet the firſt pet ſwaſion ſhould 


And Holt chief juſtice ſaid, that perſwaded implied an act done, for Peres 
elſe the witneſs could not be ſaid to be perſwaded. For a man does?“ T. 


id bde intended to prevail in the caſe, and ſhould give the firſt perſwadet 
s. 2 ſhare of the guilt. Then Mr. Veld took another exception; that 
tit was too general to ſay, that per ſiniſtros labores, media, et procu- 
ä rationes, he procured him to forſwear himſelf; but the informa- 
ut tion ought to ſhew in particular, how it was brought about; and 
on be compared it to the caſe of an indictment of murder, where the 
ch = weapon, Sc. is all ſet out in certainty. 
in . 
Holt ſaid it would be good in an indictment for an acceſſory to 
| a murder. 8 | | 
not | | : 
ing Powell. All the precedents are thus. Beſides the information 
late 8 ſays, he procured J. S. to do it, which ſhews, that the act was 
— done; and then the per ſiniſtros, &c. will not hurt. ELD 
the Mr. Weld took another exception ; that the ſum the witneſs 
it- {wore was due upon the account, was different from the ſum, for 
cn which the plaintiff had declared; and therefore was not evidence in 
n'Y dhe cauſe, becauſe upon the in/imul computaſſet the plaintiff can't 
tion ey from the ſum laid in his declaration. And Broderick anſwered, 
pear and Holt took the difference, that it is not neceſſary, that the evi- 
* gy <ence be ſufficient for the plaintiff to recover upon: it is enough if 
rp de circumſtantial evidence. And in the nature of the thing an 
* eridence may be very material, and yet it may not be full enough, 
1 to prove directly the point in queſtion. And it is always ſufficient 


in indictments of perjury, to ſay that the deſendant ſwore ſo and 
ſo de materia in exitu, and it has been always held fo in my time. 


Powell | 


\ 
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Powell FRO the ſame difference, and ſaid, though this evi FI 


did not prove fully the igſimul computaſſet, yet it was very material 
evidence, that they accounted together. | 


Afterwards the judgment was arreſted on the point of the autho- 
rity of the judge that tried the cauſe. ; 


Regina ver/. Carter. | 
| Intr. Paſeh. 2 Ann. Rot. 8. 


Inditment of A N indictment was found againſt the defendant, for having tz 

n f ken and carried away ſo many malt tickets. And motion 
was made that it ſhould be quaſhed, becauſe it does not ſay, from 
whom they were taken, nor to whom they belonged. And it wa 
granted. And the indictment was quaſhed. 


Joſe woſe Mills 
"Tatr. in. x Am. B. R. Rot, 470. 


8. C. Salk. Reſpaſs, guare the defendant the cloſe of the plaintiff pu 
ng FR D. fregit, and ſuch and ſuch goods apud D. praedidun 
the goods not in the ſaid cloſe of the plaintiff exifkentia et inventa, et centun 
appearing tobe congios tritici triturati, Anglice ground, de bonis propriis af 
— the plaintiff, adtunc et ibidem ſimiliter invents et exiſtentis hi! 
judgment was e aſportavit. There were alſo other treſpaſſes laid in the de- 
 wrrelted, after claration, and to them the defendant pleaded not guilty. Bu 
uns £4cy-ping to the firſt treſpaſs he pleaded a taking for a diſtreſs for rent 
demurter io upon which there was a demurrer. The iſſue being firſt tried 
the defendant's a verdict was for the defendant, but the jury found condition 
eee damages for the plaintiff, if judgment ſhould be for him on the 
ges found by demurrer. And the plea being ill pleaded, judgment on d 
ie gory eden demurrer was for the plaintiff, Whereupon Mr. Brauib wit 
ther part. moved in arreſt of judgment, that the declaration was ill, becaut 
6 Mod. 14. the firſt goods were not laid to be the plaintiff's goods; nor can ! 
be helped by faying they were in the plaintiff's cloſe. 2 Le 

156. in point. Terry verſ. Strudwicke. 3 Bulſir. 303. Cre. Ja. 

46. Neto. 36. Treſpaſs, quare equum cepit a perſona of the plat 

tiff, and yet held naught. To which Mr. Ward and Mr. Soutbai! 

for the plaintiff anſwered, that the de bonis propriis ſhould g d 

the whole, and cited 2 Ro, Ab. 250. p. 7. Trg ſs, quare cli 

mille carectatas eli ad valentiam 101, et centum 15 
2 | 


ſum fregit et 
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maberemii ipſius querentis ad valentiam 2001. adtunc et ibidem in- 
wentas cepit, Sc. There the fame objection was took and enfor- 
ced, becauſe 1þ/ius guerentis coming before ad valentiam tied it to 
the timber, and yet it was held to go to the whole. But Mr. 
Branthcaite in anſwer to that caſe cited Raym. 395. Treſpaſs for 
taking the mare ipſus qucrentis, necnon bona et catalia ſeguentia, and 
held naught for not repeating ipſus guerentis: and 2 Saund. 379. 
the reaſon of which caſes is, becauſe the ſentences are different, and 


MW 6 the de bonis propriis can't be carried to all, of which opinion 


was the court. And Holt and Powell ſaid, that the addition of the 
place cloſed up the ſentence, and that they could not leave out 
thoſe words, though if they had been out, the count would have 


been good. Powys juſtice held the caſe in Raym. to be the caſe in 


point, becauſe, by him, the words in the middle may as well be 
carried forward, as the words at the end backward. |Note, in 
1 Saund. 60, Gatnsford verſ. Griffith, 'tis held otherwiſe. ] 


Could juſtice agreed the caſe in 2 Ro. Ab. but ſaid, that would not 


warrant this caſe, becauſe the ef coupled all together; but quaere of 
that. Then Holt chief juſtice ſaid, that the plaintiff ought to have 
judgment for the goods well laid, the treſpaſſes being ſeveral. 


2 Sund. 379. Pinkney verſ. the inhabitants of Eaſt Hundred in 


Rutland. But to this Mr. Branthwaite anſwered, that the condi- 
tional damages were given intire, and therefore the whole judg- 
ment ought to be arreſted. Holt ſaid, if that were ſo the judg- 
ment ought to be entred ſpecial, vi. upon the verdict for the de- 
fendant; and as to the reſt, that judgment was arreſted, becauſe 
the damages were given intire. But in order that it might be ſeen 
how the damages were found, the pgſtea not being in court, the 


cauſe was adjourned. 


Green ver/. Waller. 
| Intr. Hil. 13 Will. z. B. R. Rot. 20. 


EBT on a bond. The defendant craved oyer of the condi- Lilly's Entr. 
tion, which was, that if the defendant ſhould anſwer the 233. 
determination of the law touching ſuch a ſhip and goods, and in ear rel 
caſe the law ſhould adjudge the faid ſhip and goods to be prize, or tion to anſwer 


otherwiſe forfeited, if then the defendant ſhould deliver the ſaid the determi- 


Ju. ſhip and s to the plaintiff; that then, &c. The defendant _— _ 
plair pleaded, that the law did not adjudge the ſaid ſhip and goods to be 
thai prize, or otherwiſe forfeited. The plaintiff replied, that this ſhip 

90 U and goods were condemned in the admiralty of England to be 


prize, and aſſigns a breach, that the defendant had not delivered 
the ſaid ſhip and goods, et hoc paratus eſt vertficare ; and at the end 
| 5 | of 


—_—— 


rn. 
_—— — 
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of bs ple makes a profert in curia of the ſentence, under the great 
ſcal of the admiralty. The defendant craves cyer of the ſentence, 
and the exempliſication of the ſentence was ſet out in bazc verbo: 
to which the defendant demurs. This action was brought in the 
Common Pleas in Ireland, and judgment was there given for the 
plaintiff; On error brought, that judgment was affirmed in the 
King's Bench in Ireland, on which judgment error was now 
brought here. | 


And the exceptions which were taken to the replication by Mr. 
Ward were, that by making a profert of the ſentence, the plaintiff 
had deprived the defendant of taking iſſue upon the ſentence ; and 
yet when he comes upon cyer demanded to ſet out the ſentence, he 
; pleads only an exemplification of it, which is not pleadable; but if 
2 Ro. 585. it were, does not prove the plaintiff's replication, being varying in 
Herevery, many particulars from the ſhip and goods mentioned in the condition 
1 joe. of the bond, and ſo does not prove the law has made any determi. 
C. L. 225. nation as to them. And beſides it does not appear in the ſentence, 
that the capture was upon the high ſea, and conſequently the ad- 
miralty had no juriſdiction; and then alſo there is no legal determi- 

nation, and that the breach was not well aſſigned. 


Holt chief juſtice. By pleading that the law has made no deter. 
mination, the defendant has confeſſed, that he has not redelivered 
them, and therefore the plaintiff need not aſſign a breach; and t 
is not like the caſe of an award, which is a fingle caſe, and ſtands 
by itſelf. | | | 


A profertin As to the profert, the defendant needed not have made it, be- 
N dot cauſe it is no deed, but only a judicial determination in a court not 
e of a ſen- * 

tence in the Of record, and though he did make a profert, he needed not have 
admiralty. ſet it out: and notwithſtanding the prefert, the defendant might 
' Traverſe. have traverſed the ſentence; and then the guaere is, whether this 
impertinent matter will hurt, or leſſen the ſtrength of a good and 
ſubſtantial replication ? for this is not the ſentence, tho! it be called 
ſo; but mere idle impertinent matter, which ſhall never hurt! 
good replication well averred. 


Powell. You ſhould have traverſed the adjudication, which 
they gave you a fair opportunity to do; and then if the ſhip bd 
not been the ſame, or the matter did not ariſe within their juri- 
diction, &c. the ſentence had been void, and the iſſue had been fer 
you; but when you have not thought fit to do that, but waved i, 
this matter of the ſentence, which is mere ſurpluſage impertiner! 
and out of the caſe, ſhall never hurt a replication, which for al 
the reſt is good, N we 
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Halt chief juſtice ſaid, though the defendant might have denied, np rag | 
that there was any ſuch ſentence, yet the exemplication of the gude in be 
ſentence under the ſeal of the court would have been concluſive evi- admirally con- 
dence. As according to H-n/loe's caſe it is neceflary for an execu- gutes ev 
tor to maintain an action, to produce the probate of the will under ON 
the ſeal of the eccleſiaſtical court, and yet notwithſtanding the pro- 
bate produced under the ſeal of the court, the defendant may plead 
that the will was never proved : but upon ifſue upon the probate, 
the probate under the ſeal of the court will be concluſive evidence : 
and ſo it was adjudged by my lord chief juſtice Kelynge upon ſuch a 
caſe in his time, which is reported in Lev. But the counſel not 
being ſatisfied with it moved the court, and they all agreed with my 
lord chief juſtice Kelynge. In the cafe of Hugbes verſus Cornelius, 
in which I was of counſel with the plaintiff in my lord Hak's time, 
an Engliſh ſhip was taken in the time of the Dutch war, and con- 
demned as a Dutch ſhip in the admiralty of France, and fold to the 
plaintiff; and in an action of zrover brought by him for the ſhip 
upon a trial before my lord chief juſtice Hale, the ſentence of the 
admiralty of France was produced under the. ſeal of the court, and 
all this matter was found ſpecially; and although the fa& was found 
to be contrary and falſifying the ſentence in the admiralty of France, 
yet that ſentence was held to bind the property of the goods, and 
the plaintiff recovered, 5 


Then Mr. Ward took an exception, that the judgment in the Reeaperaree in 
King's Bench in Ireland was ideo conſideratum eft quod the plaintiff * Jodgment. 
recuperaret for recuperet, which was ill, being a wrong tenſe; and 

cited 1 Ro, Abr. 771. u. 23. in point, and the court agreed it to be 1 1 r 
error, but that it would only reverſe the judgment of the King's“ in Patt. 
Bench in Ireland guoad the coſts given upon the affirmance; but the 
judgment of affirmance would ſtand, being a diſtin& judgment; and 
accordingly they reverſed the judgment of the King's Bench in Fre- 
land quoad the coſts, and affirmed the judgment guoad the affirm- 

| ance, And Hel? chief juſtice ſeemed to ſay, that they might con- 

tider here upon the writ of error the coſts in the King's Bench in 

Ireland. Sed quaere, ” 


Then Mr. Ward took another exception, that there was a diſ- 
continuance in the King's Bench, the continuance being apud the 
king's courts ubicungue, which is as if a continuance ſhould be here 
= 4/1 e/tmonalterium ubicunque ; whereas it ſhould be coram domina 
dia ubicungque, which is the ſtile of the court. 


r es i. Had 1 n e - * . - 4 4 I 
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But % chief juſtice ſaid, that day being given to the parties, Miſcogtinu- 
; this was but a miſcontinuance, and could not be a diſcontinuance; ln. 
| ST e and 
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E 1 


and that 6 are helped by an appearance. And: he I 


faid, that where the proceedings are by bill, the continuances an i 
coram domino rege apud Wefimonafterium, where by original car 4 
domino rege ubicungue. _ 


Mr. Yard took another exception, that the writ of error a . 


a plea inter Green et Jacobum Waller, and the placita was 


Jacobum Waller, which was another perſon, for Capit. mult be | 
taken to be part of his name, e if e Slow f 
after Jacobus Waller, _ 


Halt ſaid, that i in the bond, and other proceedings, he wal I 


captain, and yet when he comes to declare, he calls himſelf 


Jacobus Maller, which ſhews that captain cannot be pats of * | | 


name, 


Powell agreed, that it could not be taken to be part of his vane, 2 
and that he muſt be taken to be the ſame perſon. _ ins 

The judgment of „ in the King's Bench in Ireland v was 
affirmed qubad the affirmance, and reverſed guoad the colts, mh, 
Sc. Mr. Broderick counſel with the defendant in err. 
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RO of + judggo ent in the Common Pleas in afſump/t, s. C. i Suk. 
K4 where the plaintiff declared, that the defendant, in conſi- 25. | 
deration that the plaintiff _ſolueret et deliberaret to the de- Confderation 


fendant ſo many pieces of hammered money, promiſed — | 


FEELS. e& 


to pay, Cc. On non. aſſumpfit pleaded, verdict and judgment for ver. 
Ge plaintiff Mr. Salkeld for the plaintiff in error firſt urged, that . 46. 


re was no conſideration, becauſe ſolveret et deliberaret implied no 
more, than a bare giving a poſſeſſion, of the pieces, &c. but not a 
transferring of the property. The, court on the other hand, that it 
implied a transferring of the property. The, ſecond. error, was, that ; 
after the entry of the pgſtea comes immediately, geo conſideratum. eſt, Ius corfidera- 
Ec, and does not ſay a nor by whom, ſo that it, muſt be , in C B. 
of 


took to be the judgment 0 
hand, that this was the conſtant form of entries in the Common 
Pleas, and the difference is between judgments of ſuperior and in- 
ferior courts: in the laſt it muſt be ſaid per. eandem curiam, other- 
wiſe in the firſt. The judgment was affirmed, . 


* 


1 | 2 nd not ſaid 
the jury. The, court on the other nr” 


v 


8 * £ . + 
: FS #--# 4 U 


dir John Parſons wer/; Gill. a 
IHE defendant gave a warrant of attorney the 2 of April 1701, 8 C. Sale. 
1 to enter up a judgment againſt: him of Hilary term before, 50. 8. 
dt any other ſubſequent term. A judgment vs entered accord- * 9% 105. 
ingly, and in entring it up, the memorandum was, that in Hilary u. een gh 
term coram domina regina apud Weſt monaſterium venit the plaintiff jadgmene. 

c protulit, &c. And the bill was an indebitatus afſumpfit upsn a 
nutuatus, and the matuatus was laid the 2 of April 1901, the day 
the warrant of attorney bore date, which was after Hilary term 


+7 


”m . 24 . 1700, 


—— th 


Aurum. 
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1700, of which the judgment was entred, and a writ of error 
was brought upon this judgment in camera ſcaccarii. And now 
Mr. Ward moved the court to amend this record by the judgment 
paper, upon which the mutuatus appeared to be right of the ad of 
January 1700 ; and it was alſo entred upon the bottom of the 
judgment paper, J. S. pro querente, F. N. pro defendente. And 
alſo upon the top of the roll the warrants of attorney were entred, 
wiz. Querens ponit loco ſuo J. S. Ec. and defendens ponit loco fu 
| J. N. Cc. And he inſiſted, that the court might amend a re. 
Amendments cord by the inſtructions given to the clerk, as in 1 Cs. 147. 
by al nene Hutton 83. In debt upon a bond againſt an heir, the court ad. 
ge ded the word haeredes; becauſe it was vitium clerici, he havi 
the bond before him: that amendments had been made in the 
Common Pleas by the book the prothonotaries keep of the entries 
of judgments. Heb. 127. 1 Brownlow 16. So amendments have 
been made by the paper book, 1 CY. 144. And in Hil. 8 Will.. 
Salk. 48. B. R. Sir Roger Pulaſton verſ. Warburton. The court ſeemed to 
agree, that in ejectment, if the declarations delivered in the coun- 
try were right, they would be a ſufficient warrant to amend the 
declaration upon record by, and therefore as they would _—y 
| theſe, ſo they would in this, and amend by the paper upon whi 


the maſter figns the judgment, and make the mutuatus agree to 


that of the 2d of January 1700, : | 


As to the ſecond thing to be amended, wiz. to put in fr 
J. S. attornatum ſuum, he argued, that the warrant of attorney 
centred _ the top of the plea-roll was ſufficient warrant to 
amend that by: that the warrants of attorney were never filed in 
this court, but that anciently the way was to enter ſuch a one 
ponit loco ſuo ſuch a one, &c. upon a diſtinct roll; but that in the 
time of lord chief juſtice Wright, that courſe was altered, and 
it was entred as it is now upon the top of the plea-roll ; and it 
being entred now upon the roll, that the plaintiff has made ſuch 
an one his attorney, that ſhews plainly to the court, that he ſues 
by attorney ; and is a ſufficient warrant for the court to make this 
amendment by : and that the court had amended warrants of at- 


torney. Dyer 105, 225. March 133. that this was leſs than that; 


fr the only guaere here was, whether the attorney ſhould be in- 
tended to continue, when the plaintiff has once made one, till he 
comes and appears expreſsly in proper perſon : that upon a claim 
of conuſance or upon a writ of error the attorney continues. 
21 Edw. 3. 61, Og | {+ 5 


| Arorney bow Holt denied that the attorney continued upon the writ of er- 


long cout. ror, And Ward ſaid, that the amendment in this caſe ought 


=") rather to be favoured, becauſe it was a proceeding by conſent, -" 
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the caſe of fines and common recoveries. 5 Co. 45. And he aid, 
that the entry of J. S. pro querente at the bottom af the declara- 
tion, was a farther warrant to amend by. 155 


Holt chief juſtice. As to the firſt miſtake in the time of the Book in the 


muluatus, that is a plain miſtake, the book in the office has often dier enn 


tion to amend 


been allowed to be a foundation to amend by. So here the paper by. 


| upon which the maſter ſigned the judgment is right, and that was Paper on 


the warrant by which the attorney was to make up the roll, and , — 


therefore he held clearly, that ought to be amended. de jadgment. 


As to the other matter, that it did not appear, whether the 
plaintiff ſued in perſon or by attorney, and therefore, whether the 
court ſhould not add per F. S. attornatum ſuum. It is plain the 
ſuit was to be by attorney by the warrants, and therefore when it 
ſtands indifterently on record, whether he ſued by attorney or nay 
it appearing he had an attorney, we muſt intend he ſued by at- 
torney. For to what end did he make an attorney, if he intended 
to ſue in perſon. Beſides it is the practice, if the plaintiff ſue in 


| perſon, to enter at the bottom of the declaration, querens in pro- 


pria perſona, or defendens in propria perſona: and if one ſues in 
perſon, the other by attorney : querens in propria perſona : 7. N. 


| fro defendente, and therefore the judgment paper being J. S. pro 


2 demonſtrates that the plaintiff ſued by attorney, and is a 
ufficient warrant to amend this as well as the other fault in the 
mutuatus. | ; 


Powys and Gould juſtices agreed with Holt in omnibus. Powell 


juſtice did alſo agree with him as to both amendments, taking the 


judgment paper for the reaſon. But he diſagreed to the ſecond 
amendment, taking the entry of the warrant of attorney on the 
plea-roll for the foundation only, and putting the judgment paper 
out of the caſe, becauſe though that proved the parties had attor- 
nies in court, yet notwithſtanding that, the plaintiff had election 
to ſue either in perſon or by attorney, and that entry did not 
prove 0 ſued by attorney, and therefore was no authority to 
amend by. 


Both the amendments were granted upon the defendant in error's 
t of coſts, and conſenting that the judgment ſhould be 
med without coſts, becauſe there was a good error at the time 


of the error brought. 


DEBT 


—— 
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Mutual a- 4 bond. Condition to perform an award, which 

way - Was, that the defendant ſhould pay to the plaintiff or his 

aſſigns 50 J. et fuperinde the plaintiff ſhould ſeal a releaſe to hin 

of all actions and controverſies fangen praemiſſa. Mr. Cheſbyre fo 

the defendant took exception, the award was not mutual; for the 

50 J. being awarded to be paid generally, and the releaſe, which 

was all the defendant was to have, being only of all actions fangen 

praemiſſa, that ſhould be took to relate only to the 50 J. and not 

to the controverſies ſubmitted. The court on the contrary : that 

it ſhould be underſtood of the controverſies. 2. It is not ſaid, the 

| defendant did not pay to the plaintiff's aſſigns, which is naught, 

Breach that 2 Sid. 41, Cro. Eliz. 348. The court contrary : becauſe they 

o defendant held payment to the plaintiffs aſſigns had been payment to the 
1d not pay to £4 . 1 | , » » 

the plaintif; Plaintiff himſelf ; otherwiſe in the caſe in 3 Cro. for not repairing, 

vor (aid, nor Hecauſe the thing demiſed there was demiſable over, Judgment 

or the plaintiff. | * 


his all gus. 


5 Dillon wver/. Harpur. 
Intr. Paſch. 2 Ann. B. R. Rot. 25. 


S. C. Salk. . The defendant being an attorney of the Commen 


ot 6-6-Þ Pleas, pleaded his privilege, and he laid the preſcription, that 


for privilege time out of mind, nullus hujuſmed! attornatus non debet 1mplacitari, 
laidintwo Sc. but in the Common Pleas, except for treaſons, &c. The 
vegauves: plaintiff demurred ſpecially, and ſhewed ſeveral things for cauſe, 
none of which would hold as good exceptions. But the fault 

that Mr. Raymond inſiſted upon in the plea was, that in laying the 
preſcription, the two negatives amounted to an affirmative, 2: 

that ſome attornies of the Common Pleas were ſuable elſewhere 

than in the Common Pleas, and for any thing that appeared to 

the contrary this de'endant might be one of them. To which the 

court agreed. But then Holt chief juſtice ſaid, it would be n 

quavre, whether, ſince the defendant has alledged himſelf to be an 

attorney of the Common Pleas, the law does not ſay he ought to 

be ſued there, without laying a cuſtom, and ſo this cuſtom as al- 

leged here ſhould be rejected as ſurpluſage. And upon that it wi 
adjourn'd. And at another day Mr. Southouſe for the "defendant 

urg'd firſt, that two negatives in law did not make an affirmative: 

Litt. ſe. 220, 362. to which Mr. Raymond anſwered, that thoſe 

were caſes of grants, wherein the law regards the intent of the 

parties. But pleas (eſpecially thoſe to the juriſdiction, &c. as thi 

is) are always took more ſtrictly, quod fuit conceſſum per og 

| 2 | guy, 
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Preys and Gould juſtices, abſente Holt chief juſtice. And Powell 
;uſtice ſaid, that ſince pleadings.muſt be in Latin by the act of 
Edo. 3. they muſt be conſtrued according to the rules for con- 
ſtruction of Latin. Then Mr. Southouſe urg d, that the court 
would take notice, that the attornies of the Common Pleas had 
privilege of being ſued there, and reject the cuſtom as pleaded as 


jurplulage. But by the three. juſtices, whatſoever they would 


have done had it ſtood indifferent, now they would not take notice 
of a privilege expreſsly contrary to what the defendant has alleged 
in his plea. And therefore they gave judgment, that the defendant 
ſhould. anſwer dH r.. 3 gg: 


Sheer verſ. Brown. 


other counts, and intire damages on the writ of inquiry. The 


fold and delivered, in confideratione inde fuper ſe  aſſumpfit, and 
declaration was ill. And to prove this, Law ver ſ. Saunders, Cro. 


preſent when this was firſt ſtirred, held it clearly well; and faid 


were ſo adjudg'd,. there were three perſons mentioned before in the 
count. Upon which it was adjourn'd. And being ſtirr'd at an- 


that the caſe in Cro. Elrz. 913. was ſo adjudg'd, becauſe there were 
three perſons mentioned in the count, and then mon cenflat which 
of the two beſides the. plaintiff made the promiſe, and therefore it 
is uncertain ; but in this caſe there is only the plaintiff and defen- 
ant mentioned. As to 2 Ventr. 196. that was adjudg'd on a mo- 
ton without debate, and againſt Ventris's opinion, and that in a 
cate in the Common Pleas about two or three years ago this ex- 
ception was took and conſidered, and 2 Ventr. conſidered, and the 
cxception over- ruled; and the caſe in 2 Ventr. held not to be law 
by the whole court of Common Pleas. It muſt be took to be, 
that the defendant 8 If it is tranſlated, it is, that he pro- 
wed, refer to the defendant, that went laſt before. 
Guild juſtice ſaid, that the difference was between a collateral pro- 
mie, and one that ariſes by operation of law: and cited Buchlur 
ver}. Angell, 1 Lev. 164. and Meilſon verſ. Ruſſell, Judgment wWas 
firm ' d by the three juſtices, Holt being abſent © 

Rr Regina 


| Naw 01g on a judgment given in the Common Pleas by ml s. C. 3 Satk. 
dicit in an afſumpſit for goods ſold and delivered, among 3 
ot ſaid who 


error afſign'd was, that in the declaration the plaintiff ſays, that "Mod 306. 


the defendant being indebted to him in ſo much money for goods 5 4 
2 715. 


does not ſay, that the defendant aſſumed, and therejore that the — 


Eliz. 913. Ney 50. and Lopdell verſ. Hart, intr. Paſch. 1 Will. 3. Lopdell ver. 
B. R. and 2 Ventr. 196. were cited. But Holt chiet juſtice being Ht 


he had forgot the caſe of Lopdell verſ. Hart, but ſuppoſed if it Roe — 
1 Noy 51. 


other day (Holt chief juſtice being abſent) Pouell juſtice ſaid, Pep. 1156. 
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| Regina ver /. Burnaby. : 
\ Conviction upon the ſtatute of the 43 Eliz. cap. 7. againſt 


s c. Salk. 
181. A robbing of orchards, cutting of trees, Cc. The conviction 
Conviftionfor ſetg forth, that whereas complaint hath been made to the juſtice of 


cutting, trees, 


on 43 Eliz. peace by Sir Robert Barnard of Brampton in the county of Hur. 


cap- F tington, that the defendant in the night-time cut down divers lime 
trees of the ſaid Sir Robert Barnard at Brampton aforeſaid, &c, the 
juſtice of peace awarded him to pay ſo much damages, and in the 
conviction Purnaby was ſtiled gentleman. This conviction wa; 
removed by certiorari into the King's Bench, and there the de- 
fendant upon the authority of the caſe in 3 CY. 821. offered to pit 
in a plea to the conviction, ſuggeſting a title in the defendant, as 
I think it was a right of common; but after ſeveral days debatc 
before and after Powell juſtice came up to the King's Bench, the 
plea was refuſed by the opinion of the three judges, againſt Hol 
chief juſtice, who firſt er the point: Whether ſuch a plz 
might be received or not to the return of the certiorari. | 


No pleading Powell juſtice ſaid, that there was never any ſuch proceeding, 
ee nn for ought appeared, in this court, and therefore he would not con- 
the King's ſent to let in ſuch a way of pleading to judgments, which would 


Beach by cer be of ſuch mighty conſequence, without ſome precedent to war- 


era. rant it. If indeed any record or precedent of Sf. Jobn's caſe | 


could be found, he might have conſented to it, but being no ſuch 
could be found, he was againſt it. If they had juriſdiction, the 
act that veſts that juriſdiction in them excludes us and every body 
* elſe to call in queſtion their judgment, or ſay any thing contrary 
to it; and if they had not juriſdiction, as I take it they have not 
where property is in queſtion, then an action lies againſt the maker, 
and him that executes the conviction ; and that is the party's pro- 
per remedy, and the proper method to bring this matter into que- 
ſtion ; and while he has that, there is no need for us to find out 
ſuch a new and extraordinary remedy as this for him. Fouys and 
Gould agreed with Powell. 


Holt chief juſtice ſaid, that there was all the reaſon in the world 

to believe, that that caſe in 3 Cro. 821. was ſo; for it appearet 
by my lord Coke in St. John's caſe, 5 Co. 71. as well as by thi 

report of the caſe in Croke, that ſuch a judgment was given upon 

the caſe of the dagge, and that queſtion could never have come 
before the court any way but this, and ſo we have a moral cet- 

tainty, that there was ſuch a proceeding, though we have _ 7 
5 | 353 mathe- 
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thematical one. I agree, that if the matter of fact were within Where the 
their juriſdiction, you ſhall never falſify the proceedings of — 
juſtices; but if the matter be out of their juriſdiction, then you jurisdiction of 
all agree their proceedings may be falſified in an action; and why 3 it 
ſhould we not rather to prevent actions againſt. the juſtices ſuffer falſifed. 


the parties to put in pleas to theſe convictions here, but eſpecially 


ſceing there can be no other remedy in this caſe. For now this 
conviction is come hither, no prohibition can go; whereas upon 
putting in ſuch a ſuggeſtion as this while the conviction remained 
below, the parties might have a prohibition after conviction to ſtay 
the juſtice from proceeding upon it; for without doubt, if the 
defendant had but a colour of title, the juſtices of peace had no 


juriſdiction in the cauſe, and now the conviction is removed here, 


if it be good, and ſo be confirmed, then proceſs iſſues out of this | 
court upon the affirmance, and then no action will lie for the No aQion a- 
againſt the officer who executes the proceſs of this court, 8" =» oft” 
And therefore ſeeing we by our affirmance are to give the convic- cutes proceſs 
tion this new ſtrength, it ſeems reaſonable we ſhould have a power on conviction 
to examine into the matter' of it by way of plea, that we may 2 
not ſet our ſtamp to that, that ought never to have been made Bench. 
at all, >” = | | 


Then the court refuſing the plea, Mr. Page and Mr. Broderick 
took exceptions to the conviction, Firſt, that the conviction took 
notice of the defendant to be a gentleman, and that gentlemen arc 
not within the ſtatute, but only mean and idle perſons, hedge- 
pullers, &c. And for that they cited the preamble of the ſtatute, 
and allo the 15 Car, 2. made for enforcing this act; and alſo 
whipping, which is the puniſhment inflited by the ſtatute, is ſo 
baſe as the law could never. intend to inflict upon gentlemen. 
Secondly, that the conviction was uncertain, firſt in not mentioning 
the number of the trees, which ſhould have been done, as a mea- 
ſure for the juſtice to give damage by; ſecondly, in the place, at 
Brampton aforeſaid, and Brampton might lie in two counties, and 


ſo the fact might be done in Brampton aforeſaid, and yet not in 


the county of Huntington, and ſo out of the juriſdiction of the 


| Juſtice, and therefore the conviction ſhould have ſaid at Brampton 
praediftam in comitatu praediflo, | 
| 1 th 


Holt chief juſtice. Playter's caſe in 5 Co. 34. is expreſs, that A convidtion 
in treſpaſſes the number and nature of things onght to be men- ww ries 
tioned ; if ſo in treſpaſſes, much more in a conviction, where all — to 
imaginable certainty is requiſite, the ſubject by this private juriſ. mention how | 
diction executed by a fingle juſtice in a ſummary way being de- n. 
ee. of the privilege and benefit of the common law, and of 

g tried in the face of the country by the judgment of his peers. 

| f 3 1 Beſides 


— 


92 Trin. Term 2 Annae reginae. 


* 


| r Lin treſpaſs for the ſame treſpaſs. And therefore for this reaſon 


for the ame fotam curiam the conviction was quaſhed. As to the ex i 


thing. that the defendant was ſaid to be a gentleman, the court over-mule 


is within 43 


El c. v. if be and their quality will be but an aggravation. As to the place, the 


cuts trees, Cc. held, that Brampton praedict. muſt be took to be Brampton" 


comitatu praedifio, The conviction was ' quaſhed. ''Ex relaty 
m'ri Jacob. e 


Fs bf 
- = TY 
” >. 


Note. I was informed that the court did not give any. palitin 
the court the parties conſented to try in zu 


opinion as to the plea, but that they ſeemed inclined as above, 
that by advice o 


tion, whether the defendant had any right or no in the plagt 


% 


* | 3 
— 4 


Beſides the ſame reaſon that holds in treſpaſſes holds here, vis. the 
aſcertaining the damage, which by the ſtatute the juſtice is % 
; Conviction ſeſs, and this conviction may be pleaded in bar of an action & | 


it, ſaying that if gentlemen will do baſe things, they mn? 
A gentleman liable to the puniſhment the law has appointed for ſuch offene 


1 : 
„„ 


where, &c. But Sir Robert Barnard dying ſoon after the term, the 


{uit fell. 


7 
3 5 e 4 
+ 8 3 3 
* 4 


Helliot againſ# Mr. ſerjeant ]. Selb) 


Traverſe that | Eplevin. The defendant avowed: the taking the cattle du 


J. S. was rite 


"levies fel. feaſant in his freehold. The plaintiff in bar of the avowry 


ſed in fee ſuch pleaded, that the duke of Buckingham was rite et legitime ſuch & 
a day, ill. day ſeiſed in fee of the manor of W. whereof the place is, and © 


2 Salk. 701. 


z alk. 355. time out of mind has been parcel, and then he lays a cuſtom 


within the manor, for the copyholders to have common in the 
where, and then ſets out a grant of a copyhold tenement, 


were damage feaſant in his freehold, abſque hoc, that the dul 
was at the day in the bar mentioned rite et legitime ſeiſed in feed 


the manor, and granted the copyhold eſtate to the plaintiff, U 
The plaintiff demurred. Mr. Raymond for the plaintiff took ea} 
ception to the traverſe. Firſt, that the defendant ought net 
have traverſed the rite et legitime; nor ſecondly, the day of tt? 
ſeiſin, becauſe if the lord were a diſpoſer, the grant would be go 
and the time of the ſeiſin is not material, if it were before the} 
grant. Mr. Weld for the defendant cited Dyer 365. as a caſe i 
would govern this, where in replevin the defendant avowed #7 
here; the plaintiff pleaded in bar, that he was ſeiſed in ſer 
Blackacre next adjoining to the place where, and the deſendant, 
was bound to repair the fenſes, &c. and for fault, &c. The de 
dant replicd and traverſed, 2 bee, that the plaintiff was ſeiſod u 
n 


fee of Blackacre, &c. The detendant demurred. And reſolved, thi 
though the being ſciſed of a preciſe eſtate of fee was not material, 
2 ;. _—_ ; 


0 
himſelf from the duke, Fc. The defendant replied, that the catile 


0 
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— wy" uently traverſable; yet the plaintiff by pleading this pre- 
% eſtate had given the defendant the advantage of traverſing it, 


though any intereſt would have maintained the bar to the avowry as 
well as a fee. So here. But the court agreed clearly, that the 
traverſe was naught. 


Then Mr. Weld took exception to the original, that it was non- 
ſenſe, and that there was no ſuch word as averiarum, the entry 
ing in the memorandum, that the defendants ſummoniti fuerunt 
ad reſpondendum the plaintiff de placito captions et injuſte deten- 
| tients averiarum, ea injuſte detiner, contra vad. et pleg. &c. and 
that there was no ſuch word as detiner. But the court held it was 


not one jot material, the memorandum being no part of the decla- Memoran- 


ration, and that if the original was naught, the way muſt be to 22 
Ot the 


take advantage of it by oyer ; for this is but a recital, on which the 
King's Bench can't judge. And he cited a caſe in this court, 
where in error on judgment of the Common Pleas in debt, the re- 
cital was attachiatus inſtead of ſummonitus, and it was urged to be 
error; the court held it to be but a recital, and that the way to 


ration. 


take advantage of it was to allege diminution, and take a certio- 
rari, and if the original returned was ſo, it would be error, and 


they would reverſe it, but not as it is upon the bare recital, And 
when Broderick the laſt day of the term inſiſted upon it, that it was 
not took notice of in 1 Saund. 317. nor the other reporter of that 
caſe, Holt chief juſtice remembred the caſe well himſelf, and it was 
as he reported it, and that Tiſden juſtice ſaid it was but recital. 
Judgment-was given for the plaintiff. | | 


The counteſs of Banbury ver. Knolls and Wood. 


N a homine replegiando, the defendant prayed oyer of the writ, g. C. Salk. 5. 
and had it, and it was the pl/uries, and then pleaded in abate- Vince om 


ment a variance between the writ in the regiſter and this, vi. that the regilter. 


O 


the words ad ipſorum (viz.” praoefatae Mariae comitiſſue Banbliry et Peſt. ov. 
Carali Knolls, &c.) damnum non modicum et gravamen, were left out, * Mod. 84: 


and to this the plaintiff demurr'd. And per curiam, the pluries 
' complaining of the delay done to the plaintiff in not executing the 
writ and the alias, thoſe words ad ipſorum damnum, &c. would 
be a material part of the writ, otherwiſe on the alias; and there- 
being a variance from the regiſter in a point material, the writ 
muſt be abated. And fo it was. lt chief juſtice ſaid, that the 
une replegiando, and the alias, are vrcontiels and not returnable, 
but the pluries is always returnable in the Common Pleas, or 
King's Bench, and is the very writ the court holds plea upon. And 
bid the council of the plaintiff conſider, whether the counteſs of 


S 1 


and Charles Knolls could be join'd in one writ: in the firſt %. 7 
| | Writ two join. 


2. 


8 


r 


Arn 
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writ it would be well enough, it not being returnable. But it is: 
queſtion, whether it would be ſo in the pluries. | | ; 
Willan ver/. The Hundred of Stancliffe. ; 
Intr. Paſch. 2 Ann. B. R. Rot. 288. : 
| | | | | t 
| a Pe L. RO R on a judgment given in the Common Pleas, in an t 
in company, action on the ſtatute of hue and cry. Mr. Broderick for c 
a | J the 3 the plaintiff took two exceptions to the count: firſt, that the maſter f 
ver, lle fer. and ſervant were laid to be in company, and that the robbers ſx. \ 
vant. liaverunt the ſervant, where it ſhould have been the maſter, the r 
goods being all the while in the maſter's poſſeſſion, he being in 1 
company; and for this he cited Style 156, 319. d 
„ | | 
Holt chief juſtice agreed, that the goods were in point of law in a 
the poſſeſſion of the maſter, and that in an indictment of robbery a 
againſt the thieves it would be well to ſay, that they robbed the n 
maſter; but he ſaid, that it would be well in a declaration to de- 0 
clare according to the truth of the fact, and leave the conſtruction 6 
of the law to the judges. . The ſecond exception was, that it ws t 
ſaid in the declaration guadraginta dies jam praeterierunt, which n 
refers to the time of the declaration; and ſo the original, for ought c 
appears, might be ſued out within the forty days ; and therefore he h 
ought to have ſaid, guadraginta dies praeterierunt before the {uit | ef 
of the original. Mr, Cheſtyre for the defendants ſaid, all the pre- MW 1: 
cedents were as this is, and compared it to the caſe in 3 Lev. 246. e. 
of adbuc, which is there held to refer to the time of the original. B 
L 
Holt chief juſtice ſaid, that they would take the robbery to hare ty 
been committed the very day it is laid, and then it appears upon the 01 
count that the forty days were paſſed. That if they would take de 
advantage of it upon the original, they ſhould have craved qe h. 
of it. And judgment was affirmed. cl 
| lu 
or 
Hales ver/. Owen. th 
| | | tre 
S.C. 1 Salk. & N action upon the ſtatute of the 7 & 8 Will. 3. c. 7. for: ar 
1 double return. Upon not guilty pleaded, and a verdict fr cu 
132. us the plaintiff, it was now moved in arreſt of judgment by Mr. Grp: an 
An action for And the ground upon which he founded his exceptions was, ti th 
a double te. if it did not appear to the court, that there was a ſufficient auth co 
tae 1 mem rity to make an election, and that that authority was well put. to 
i. parliament. ſued, and a Forticri if it did appear that it was not well purſues, ſu; 


then was there no perſon elected, and conſequently no party * 
| : 


» — - _ ok 
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to bring an action, nor no action could lie upon this ſtatute. And 
firſt, after the recital of the act of parliament in the declaration 
comes the writ, which is ſet out thus, quod quoddam breve domini 
gi e cancellaria ſua emanaſſet, vicecomitibus civitatis Coventriae 
liretum, per quod quidem breve ( recitando quod cum de adviſa- 
ments, &c.) vicecomitibus civitatis praedictae praecepit finmiter in- 
jungendo, Ec. And ſo it does not appear who it was commanded, 
there being no nominative to praecepit, and ſo for ought appears 
there was no authority to make the election. Secondly, the writ 
commands, that he ſhould make proclamation de die et loco prae- 
difis, which refers to the day of the meeting of the parliament, 
which is the only time mentioned in the writ. And when the 
plaintiff in His declaration comes to ſhew how it was executed, he 
{lays only that proclamation was made of the time of election, but 
does not ſhew the proclamation of the time of meeting of the par- 
lament. Thirdly, it did not appear the proclamation was made 
at the county court, much leſs at the next, the words being only 
apud civitatem Coventriae ; and if that ſhould be taken to be the 
next county court, then the election could not be at the next county 
court; for he tells you, that proclamation was made at the city of 
Crrentry the fourth of December, that the election would be upon 
| the ninth; and it was made accordingly the ninth, which could 
not be the next county court, for that was the fourth ; and the 
county court being but one day in law, it mult fall then, except it 
had been adjourned over to the ninth, which does not appear ; and 
| eſpecially it being ſaid to be the ninth of December then next fol- 
| lowing, which muſt be the December twelve-month. Like the 
caſe of Jones verſ. Morley, adjudged in this court Hil. 9 Will. 3. 
B. R. where a man in Hilary term covenanted to levy a fine next 
Hilary term; that was adjudged, muſt be underſtood Hilary term 
twelve-month. The ſame objection goes to the election, it being 
only ſaid to be made apud iſtam eandem civitatem. Fourthly, it 
does not appear any body but himſelf was choſen, and he ought to 
have ſhewed two were choſen; for the writ commanding them to 
chuſe two, if only one was choſen, the writ was ill purſued in 
lubſtance, and conſequently the election void, which is indeed the 


Conſtruction 
of a ſentence. 


ground of all the other objections, the ſheriffs being bound in all 


things ſtrictly to purſue the directions of the writ ; and if they vary 
rom it, all their proceedings, as not being purſuant to their authority, 
are void, and conſequently the plaintiff not elected, which it is in- 
cumbent upon him to make himſelf out to be, to intitle himſelf to 
a action. To theſe objections it was anſwered by the council for 
the plaintiff, that as for the firſt, it muſt be underſtood the King 
commanded, and that it was the idiom of the Latin language not 
to repeat the nominative caſe, but the verb ſhould be applied to 
ſuch perſon named before, as beſt ſuited with the ſenſe; that it 


Was 


— 


906 


Trin. Term 2 Annae reginae. 


was a rule in the Hyntaxis, that in verbis quorum fignificatio ad jy. 
mines tantum pertinet, tertiae perſonae nominati vus ſarpe ſubauditur: 
that the original writ in debt in the regiſter was juſt as this, Pra. 
cipe J. S. quod reddat J. N. triginta libras, quas ei debet et 222 
detinet, &c. Where F. S. and J. N. are boch dative caſes, and 
yet the Lain is well, without repeating quas J. S. ei debet, though 
J. S. was never named before in the nominative caſe; and though 
J. N. be the ſubſtantive next going before, yet it is determined by 
the ſenſe to J. S. To the reſt of the objections they gave an an- 
ſwer, that nothing was incumbent upon them, but only to ſhey 
that they were duly elected ; and that accordingly they had averred, 
that they were debito modo elected, that whether the ſheriff pro 
ceeded regularly to the election in all the ſteps of it was not in- 


cumbent upon them to ſhew, as neither that another was elected; 


it was enough for them to ſhew themſelves elected, which t 

had done, and that was now found with them. And Mr. Sollicitor 
faid, that if the ſheriff had proceeded to an election irregularly, yet 
he ſhould not take advantage of his own wrong; for then he would 
have nothing to do, but to make ſome irregular ſtep in the election, 


and he would be ſecure from an action, let him act as he would. 


Mr. Cooper replied, that what was good Ciceronian Latin, would 
not be good in a declaration, for that required more certainty, 
For the caſe of the writ he ſaid, that was well enough; for the 
intention of a writ was to tell the matter ſhortly, and trom thence 
it has the name of breve; but declarations muſt be more particular, 
He faid, that the averment of debito modo electus was not ſufficient, 
without ſhewing the manner of the election ; and it was plain the 
plaintiff's council thought ſo, becauſe they had ſet it out: but that 
if what he had obſerved was true, that it appeared that the ſhetif 
had not purſued his authority, the averment, that the plaintiff was 
debito modo eleclus, could never make it good, becauſe it was an 


averment contrary to what appeared in their own declaration: and 


if the court would refer praccepit to the words going before, there 
were two of them, the King and the Chancery ; and then it would 
be uncertain to which of them it ſhould be referred. And it ihe 


; ſheriff proceeded irregularly, he might be puniſhed in parliament, &. 


but he could not be liable to an action upon the caſe for a double 
return. 9 


Holt chief juſtice. The pronoun ide in the nominative caſe i; 
often underſtood, where there is a word going before, to which t 
may relate: the caſe of the praecipe quod reddat is in point; ile i 
there underſtood, and has relation to J. S. which went before. 
But then it is objected, that it is the nature of a writ to declare the 
matter ſhortly. But though it be the nature of a writ to tell the 
matter ſhortly, yet it muſt be Latin, and clear, and plain, and 

| 2ool 


4 


a. 
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good ſenſe. The writ need not indeed be ſo particular as the de- 


claration ; as in treſpaſs, it is enough to ſay in the writ, guare bona 
ſua cepit ; but when you come to declare, you muſt mention the 
particulars. But then it is objected, that indeed this is good Latin 
in Cicero, but it is not good in a declaration. But ſure what is 
ood Latin in Cicero is good Latin in law. In the concluſion of 
z plea it is the conſtant way for us to ſay, er hoc paratus eff veri- 
cure, without repeating the pronoun dle. So here, if you leave 
out the parentheſis, the words will run thus, quaddam breve domini 
regis e cancellaria ſua emanaſſet vicecomtibus cruitdtis Coventriae 
liretum per quod quidem breve vicecomitibus ciuitatis pracdictae 
frarcepit firmiter injungendo, &c. that muſt be, le praeerpit. 
But it is objected, that it is uncertain whether it ſhould be dle or 
ia; that is, whether it ſhould relate to the King or the Chancery. 
But the Chancery canpot command by a writ, but only the King ; 
and all writs are in the King's name. The Lord Chancellor indeed 
ſts in the court, and iſſues out the proceſs ; but it is the King who 
commands in the proceſs, and it cannot be underſtood otherwiſe. 
And if this would be the ſenſe of the words leaving out the paren- 
theſis, it will be the ſenſe of them with it in ; for the parentheſis 
does not break the ſenſe at all, nor will make it worſe. But then 
it is objected ſecondly, that it does not a here that there was 
a regular eletion, Nay, Mr. fays, that it does not only 
not appear, that there was a regular election, but the contrary ap- 
pears, 212, that it was irregular. But I think the contrary is true, 
for the election might be at the next county court, though it is not 
lid that it was, for nothing appears to the court, but that the 
county court might be adjourned ;z and fince it might be ſo, why 
ſhall not we underſtand that it was ſo? But beſides all this, it 


would have been enough for the plaintiff to have ſaid in his decla- Enough to ſay 
writ directed 
to the ſheriff, 


retion, that a writ was directed to the ſheriffs, and that thereupon 
the ſheriffs proceeded to an election, and that the plaintiff was debito 
mids electus, and he might have left out all this matter, about the 
manner of the election; and that which is in the declaration be- 
lides, leaving out all that matter, brings the plaintiff within the 
benefit of the ſtatute, and he might have averred his concluſion, 
without ſhewing any premiſſes at all. And if he might have ſo 
done, then when nothing appears in thefe premiſſes to the contrary, 
why ſhall not we intend, that the election was well? But then 
* Cuper objected, that it does not appear that two were choſen. 
duppoſe the electors will chooſe but one, or they agree to chooſe 
one firſt, and then the other, and accordingly they chooſe the firſt 


well, and the ſecond is a void election; the election of the one will — 
one good. 
though the 

other is hot. 


5 be void, becauſe either another is not choſe, or not well choſe. 
lides, this is an authority to do two things; and if it be well 
executed as to one of them, the not executing of it as to the other 

os | Y will 
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will not avoid the execution of it as to the firſt. Like the . 


C. L. 181. b. 


If it appears 
on the count 
to be a void 

election, the 
plaiatiff can- 
not maintain 
his action. 


a power of revocation; a man may revoke part only, or part at 


one time, and part at another: ſo here, the electors may chooſe 
one firſt, or one only, and not another, and authorities in execu- 
tion of juſtice are favoured; and therefore if a writ be directed to 
four bailiffs, two may execute it. Beſides, it appears upon the 
writ, that the ſheriffs have returned two indentures, vix. one with 
Sir Chriſtopher Hales and Hopkins, and the other with Hopkins and 
Neale. But ſuppoſe there were an irregularity in the execution of 
the writ, ſhall the ſheriff take advantage of it? Since he has pre- 
tended to execute the writ, and make a return, he ſhall never take 
advantage of any error in the proceedings, | 1 


Powell juſtice, Leaving out the parentheſis, the matter is plain, 
and it is the nature of a parentheſis to be left out. The Chancery 
cannot command by a writ, it muſt be the King muſt command, 


There is more doubt upon the matter of the adjournment, I think, 


that if it had appeared upon the record, that the election was a voi! 
election, the plaintiff could not have maintained this action; but 
it does not appear, that the ſheriff made proclamation of the time 
of the meeting of the parliament ; but yet he might have done it, 
though it does not appear upon the writ, in which it is by no 
means neceſſary to ſet it out. It appears he made proclamation of 
the time of the election; but then it is ſaid, it does not appear he 


made the election at the next county court. But nothing appears 


| Morley, for this muſt relate to the day of the month; that being 
oppo of the term, which is an intire thing, could not be con- 
ſtr 


to the contrary. It is ſaid, it does, becauſe the proclamation was 
made upon the fourth, that the election would be upon the ninth, 
and then it was had; and therefore the county court being but on: 
day in law, the ninth could not be the next county court, for that 
was the fourth. But the court might be adjourned ; and if thc 
election had not been at the next county court, the plaintiff could 
not have had a verdict, The plaintiff has nothing to do to ſhev 
another was elected ; he has ſhewed, he was duly elected himſel! 
and ſo has made himſelf out to be the party grieved, and that 1 


enough for him to ſhew. This matter might have been taken ad- 


vantage of upon the trial. . 


\ Gould and Powys agreed, and judgment was given for the plaintif. 


| Holt chief juſtice ſaid, this was not like the caſe of Jones v9] 


iffered much. 


ued otherwiſe. And Powell agreed that it c 
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* CCC 2 


— 


Trin. Term 2 Annae reginae 90g. 


a_— 


Coggs ver / Bernard. 


5. an action upon the caſe the plaintiff declared, quad cum Ber- 8 0 


ard the defendant, the tenth of November 13 Will. 3. at, c. ML 
aſump/ijet, ſakvo et ſecure elevare, Anglice to take up, ſeveral hogſ- ; Salle. 2 5 
heads of brandy then in a certain cellar in D. et ſalvo et ſecure depo- Cale upon a 
nere, Anglice to lay them down again, in a certain other cellar in Promite to 
Vater- lane, the ſaid defendant and his ſervants and agents, tam *** uf, nom 
negligenter et improvide put them down again into the ſaid other them to D. 
cellar, quod per defeflum curae ißſius the defendant, his ſervants end fafely to 
ald agents, one of the caſks was ſtaved, and a great quantity of A 
brandy, diz. ſo many gallons of brandy, was ſpilt. After not out ſhewing 
guilty pleaded, and a verdict for the plaintiff, there was a motion 13 at 
in arreſt of judgment, for that it was not alledged in the declaration 8 
that the defendant was a common porter, nor averred that he had 
any thing for his pains. And the caſe being thought to be a caſe of 


great conſequence, it was this day argued ſeriatim by the whole court. 


Gould juſtice. I think this is a good declaration, The ob- 
jection that has been made is, becauſe there is not any conſideration 
hid. But I think it is good either way, and that any man, that Any man that 


undertakes to carry goods, is liable to an action, be he a common undertakes bs 


carrier, or whatever he is, if through his negle& they are loſt, or .? though 
nota common 


come to any damage: and if a praemium be laid to be given, then carrier, is li- 


it is without queſtion ſo. The reaſon of the action is, the parti- able to an 
cular truſt repoſed in the defendant, to which he has concurred by n for, Se. 
his aſſumption, and in the executing which he has miſcarried by 

his neglect. But if a man undertakes to build a houſe, without Undenaking 
any thing to be had for his pains, an action will not lie for nonr to build a 
performance, becauſe it is nudum pactum. So is the 3 Hen. 6. 36. M96: 

do if goods are depoſited with a friend, and are ſtolen from him, 

no action will lie. 29 Af. 28, But there will be a difference in 

that caſe upon the evidence, how the matter appears; if they were 

tolen by reaſon of a groſs neglect in the bailee, the truſt will not 

we him from an action, otherwiſe if there be no groſs neglect. 

do is Doc. & Stud. 129. upon that difference. The ſame diffe- 

rence is where he comes to goods by finding. De&#. & Stud. ubi 

/ipra. Ow. 141, But if a man takes upon him expreſly to do ſuch 

ect ſafely aud ſecurely, if the thing comes to any damage by his 
milcarriage, an action will lie againſt him. If it be only a general 

bailment, the bailee will not be chargeable, without a groſs neglect. 

do is Keiko, 160. 2 Hen, 7. 11. 22 Af. 41. 1 R. 10. Bro. action 

ſur le caſe 78.  Southcete's, caſe is a hard caſe indeed, to oblige all 


| en, that take goods to keep, to a ſpecial acceptance, that they 


will keep them as ſafe as they would do their own, which is a thing 
; | | no 
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no man living that is not a lawyer could think of: and indeed # 
appears by the report of that caſe in 3 Co. B15. that it was adj 


by two judges only,” viz. Gawdy and Clench. But in 1 YVentr, 121. 


there is a breach aſſigned * a bond conditioned to give a true 
a 


- account,” that the defendant 
dant chewed that he locked the money up in his maſter's: 


d not accounted for 30 J. the deſen- 


and it was ſtole from thence, and that was held to be a good ac- 


a 


committed to his cuſtody upon thoſe terms. 


* 


count. But when a man undertakes ſpecially to do ſuch a thing, it 
is not hard to charge him for his neglect, becauſe he had the goods 


Powys agreed upon the negleR. 5 
Powell. The doubt is, becauſe it is not mentioned in the 4 
claration, that the defendant had any thing for his pains, nor that 


he was a common porter, which of itſelf imports a hire, and that 


he is to be paid for his pains. So that the queſtion is, whether an 


action will lie againſt a man for _ the office of a friend, when 
there is not any particular neglect 


ewn? And I hold an aQion 


will lie, as this caſe is. And in order to make it out, I ſhall fu 
: ſhew, that there are great authorities for me, and none againſt me; 
and then ſecondly, I ſhall ſhew the reaſon and git of this action; 
and then thirdly, F ſhall conſider Southcote's caſe. 


1. Thoſe authorities in the Regiſter 110. 4. ö. of the pipe of 


wine, and the cure of the horſe, are in point, and there can be 
no anſwer given them, but that they are writs, which are framed 
| ſhort. But a writ upon the caſe muſt mention every thing thats 


material in the caſe, and nothing is to be added to it in the count, 
but the time, and ſuch other circumſtances. But even that obs 


jection is anſwered by Raft. Entr. 13. c. where there is a declaration 


ſo general. The year books are full in this point. 43 Ed. 3. 336 


there is no particular act ſhewed. There indeed the weight is lad 


Bro action 
upon the caſe, 
24. | 


obliges him fo to do the thing, that the baylor come to no di. 
mage by his neglect. And the bailee in this caſe ſhall anſwefr 18. 
. cidents, as if the goods are ſtolen ; but not ſuch accidents and 


more upon the negle&, than the contract. But in 48 Eau. 3.6 
and 19 Hen. 6. 49. there the action is held to lie upon the under 
taking, and that without that it would not lie; and therefore the 
undertaking is held to be the matter traverſable, and a -wnit 
quaſhed for want of laying a place of the undertaking. 2 Hen. 5. U. 
7 Hen. 4. 14. theſe caſes are all in point, and the action adjudged 
to lie upon the undertaking. | | ER. 


* . 


2. Now to give the reaſon of theſe can the git of theſe ac 
is the undertaking. The party's ſpecial ſſumpfit and undertaking 


2 


„ * 
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caſualties as happen by the act of God, as fire, tempeſt, &c. So Baile not li- 
it is 1 Jones 179. Palm. 548. For the bailee is not bound, upon _ OP 
iny undertaking againſt the act of God. Juſtice Jones in that 8 
caſe puts the caſe of the 22 H. where the ferryman overladed the ag. ing rob- 
boat. That is no authority I confeſs in that caſe, for the action bers. 
there is founded upon the ferryman's act, vi. the overlading the | 
boat, But it would not have lain, ſays he, without that act; 
becauſe the ferryman, notwithſtanding his undertaking, was not 
hound to anſwer for ſtorms. But that act would charge him 
without any undertaking, becauſe it was his own wrong to over- 
lade the boat. But bailees are chargeable in caſe of other acci- 
dents, becauſe they have a remedy againſt the wrong doers: as in 
caſe the goods. are ſtolen from him, an appeal of robbery will lie, 
wherein he may .recover the goods, which cannot be had againſt 
enemies, in caſe they are plundered by them; and therefore in 
that caſe he ſhall not be anſwerable. But it is objected, that here 
s no conſideration to ground the action upon. But as to this, the 
difference is, between being obliged to do the thing, and anſwer- 
ing for things which he has taken into his cuſtody upon ſuch an 
| ing. An action indeed will not lie for not doing the thing, 
for want of a ſufficient conſideration ; but yet if the bailee will 
take the goods into his cuſtody, he ſhall be anſwerable for them; 
for the taking the goods into his cuſtody is his own act. And 
this action is founded upon the warranty, upon which I have been 
contented to truſt you with the goods, which without ſuch a war- 
ranty I would not have done. And a man may warrant a thing warnoty 
without any conſideration. And -therefore when I have repoſed without a 
atruſt in you, upon your undertaking, if I ſuffer, when I have ſo nfderadon. 
reed upon you, I ſhall have my action. Like the caſe of the | 
counteſs of Salop. An action will not lie againſt a tenant at will 

ly, if the houſe be burnt down. But if the action had been 

upon a ſpecial undertaking, as that in conſideration the 

leſſor would let him live in the houſe, he promiſed to deliver up 
the houſe to him again in as good repair as it was then, the action 
would have lain upon that ſpecial undertaking. But there the 
ation was laid generally. 


3. Southcote's caſe is a ſtrong authority, and the reaſon of it That notion 
comes home to this, becauſe the general bailment is there taken to „ 
an undertaking to deliver the goods at all events, and fo the judg- 83. b that « 


ment is · founded upon the undertaking. But J cannot think, that general bail- 
a general bailment is an undertaking to keep the goods ſafely at all bannen te 


events, That is hard. Coke reports the caſe upon that reaſon, but be ſafely . 
makes a difference, where a man undertakes ſpecially, to keep 3 
goods as he will keep his own. Let us conſider the reaſon of the hu 2 

For nothing is law, that is not reaſon. Upon conſideration whole court, 


7 c ex relatione 
Uu of m'ri Bunbury. 
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of the authorities there cited, I find no ſuch difference. In 9 Eav 


29 Aﬀ. 28. the caſe of a pawn. My lord Coke would diftinguiſh | 


4. 40. b. there is ſuch an opinion by Danby. The caſe in 3 tha 
7. 4. was of a ſpecial bailment, ſo that that caſe cannot go very * 
in the matter. 6 Hen. 7. 12. there is ſuch an opinion by the by 
And this is all the foundation of Southcote's caſe. But there a. 
caſes there cited, which are ſtronger againſt it, as 10 En. 7. 26, 


that caſe of a pawn from a bailment, becauſe the pawnee has x 
ſpecial property in the pawn ; but that will make no difference, 
becauſe he has a ſpecial property in the thing bail'd to him to keep, 
8 Edw. 2. Fitzb. detinue 59. the caſe of goods bail'd to a man, 
lock'd up in a cheſt, and ſtolen; and for the reaſon of that cafe, 
ſure it would be hard, that a man that takes goods into his cuſtody 
to keep for a friend purely out of kindneſs to his friend, ſhould be 
chargeable at all events. But then it is anſwered. to that, that the 
bailee might take them ſpecially. There are many lawyers don't 
know that difference, or however it may be with them, half man- 
kind never heard of it. So for theſe reaſons, I think a general bail- 
ment is not, nor cannot be taken to be, a ſpecial undertaking to 
keep the goods bail'd fafely againſt all events. But if a man does 


- undertake ſpecially to keep goods ſafely, that is a warranty, and 


will oblige the bailee to keep them ſafely againſt perils, where he 
un his remedy over, but not againſt ſuch where he has no remedy 
over. 


Holt chief juſtice. The caſe is ſhortly this. This defendant un- 
dertakes to remove goods from one cellar to another, and there lay 
them down ſafely, and he managed them ſo negligently, that for 
want of care in him ſome of the goods were fpoiled. Upon not 
guilty pleaded; there has been a verdict for the plaintiff, and that 
upon full evidence, the cauſe being tried before me at Guildhall. 
There has been a motion in arreſt of judgment, that the declaration 
is inſufficient, becauſe the defendant js neither laid to be a common 
porter, nor that he is to have any reward for his labour. So that 
the defendant is chargeable by his trade, and a private perſon cannot 
be charg'd in an action without a reward. 


I have had a great conſideration of this caſe, and becauſe ſome 
of the books make the action lie upon the reward, and me upon 


the promiſe, at firſt 1 made a great queſtion, whether this declara- 


Six ſorts of 
bailments. 


Depofutum. 


tion was good. But upon conſideration, as this declaration is, | 
think the action will well lie. In order to ſhew the grounds, upon 


which a man ſhall be charged with goods put into his cuſtody, | 


muſt ſhew the ſeveral ſorts of bailments. And there are fix ſorts of 
bailments. The firſt ſort of bailment is, a bare naked bailment oi 


goods, delivered by one man to another to keep for the uſe _ = 
I b ; 
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hailor ; and this I call a depofitum, and it is that fort of bailment 
which is mentioned in Southcote's caſe. The ſecond fort is, when 
oods or chattels that are uſeful, are lent to a friend gratis, to be 
uſed by him: and this is called commodatum becauſe the thing is to Accommods- 
de reſtored in ſpecie. The third ſort is, when goods are left with“. 

the bailee to be uſed by him for hire: this is called Jocatio et con- Lecatio. 
{ufir, and the lender is called locator, and the borrower conductor. 

The fourth ſort is, when goods or chattels are delivered to another Pawns. 

252 pawn, to be a ſecurity to him for money borrowed of him by the 

bailor: and this is called in Latin vadium, and in Engliſh a pawn or 

a pledge. T he fifth ſort is, when goods or chattels are delivered to Things tobe 
be carried, or ſomething is to be done about them for a reward to curries, 
be paid by the perſon who delivers them to the bailee, who is to do 


the thing about them. The ſixth ſort is, when there is a delivery To be carried 


without re- 
ward. 


of goods or chattels to ſome body, who is to carry them, or do 

ſomething about them gratis, without any reward for ſuch his 

work or carriage, which is this preſent caſe. I mention theſe 

things, not ſo much that they are all of them ſo neceſſary in or- 

der to maintain the propoſition which is to be proved, as to 

ry reaſon of the obligation, which is upon perſons in caſes 
fruit, - 


As to the firſt ſort, where a man takes goods in his cuſtody to 
keep for the uſe of the bailor, I ſhall confider, for what things ſuch 


2 builee is anſwerable. He is not anſwerable, if they are ſtole Not anſwer- 
h ; . . . I. . able fora ge- 
without any fault in him, neither will a common negle& make era bailment 


him chargeable, but he muſt be guilty of ſome groſs neglect. There without a 


is I confeſs a great authority againſt me, where it is held, that a e 


general delivery will charge the bailee to anſwer for the goods if 

they are ſtolen, unleſs the goods are ſpecially accepted, to Kee 
them only as you will keep your own. But my lord Coke has im- 
proved the caſe in his report of it, for he will have it, that there is 
no difference between a ſpecial acceptance to keep ſafely, and an 
icceptance generally to keep. But there is no reaſon nor juſtice in 
ſuch a caſe of a general bailment, and where the bailee is not to 
have any reward, . but keeps the s merely for the uſe of the 
bulor; to charge him without ſome default in him. For if he 
keeps the goods in ſuch a caſe with an ordinary care, he has per- 
formed the truſt repoſed in him. But according to this doctrine 
the bailee muſt anſwer for the wrongs of other people, which he is 
"0, nor cannot be, ſufficiently armed againſt. It the law be (o, 
there muſt be ſome juſt and honeſt reaſon for it, or elſe ſome uni- 

Fell lertled rule of law, upon which it is grounded; and therefore 

* incumbent upon them, that advance this doctrine, to ſhew an 
u rule and practice of the law according to this poſition. 
to ſhew that the tenor of the law was always otherwiſe, I ſhall 
. give 


for a reward. 
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give a hiſtory of the authorities in the books in this matter, and © 
by them ſhew, that there never was any ſuch reſolution given be. | 
fore Southcote's caſe. The 29 Af}. 28. is the firſt caſe in the books 
upon that learning, and there the opinion is, that the bailee is na 


_ chargeable, if the goods are ſtole. As for 8 Eqdw. 2. Fitz. detinue, : 


59. where goods were locked in a cheſt, and left with the baike, 
and the owner took away the key, and the goods were ſtolen, and 
it was held that the bailee ſhould not anſwer for the goods, That 
caſe they ſay differs, becauſe the bailor did not truſt the bailee with 
them. But I cannot ſee the reaſon of that difference, nor why the 
bailee ſhould not be charged with goods in a cheſt, as well as with 


goods out of a cheſt. For the bailee has as little power over them, | 


when they are out of a cheſt, as to any benefit he might have by 
them, as when they are in a cheſt; and he has as great power to 
defend them in one caſe as in the other. The caſe of 9 Edw.4. 
40. b. was but a debate at bar. For Danby was but a counſel then 
though he had been chief juſtice in the beginning of Edu. 4. yet he 
was removed, and reſtored again upon the reſtitution of Hen. 6. as 
appears by Dugdale's Chronica Series, So that what he ſaid cannot 
be taken to be any authority, for he ſpoke only for his client; and 
Genney for his client ſaid the contrary. The caſe in 3 Hen. 7.4 
is but a ſudden opinion, and that but by half the court; and yet that 
is the only ground for this opinion of my lord Coke, which belides 
he has improved. But the practice has been always at Guzldball, to 
diſallow that to be a ſufficient evidence, to charge the bailee, And 
it was practiſed ſo before my time, all chief juſtice Pembertan's 
time and ever fince, againſt the opinion of that caſe, When 
read Southcote's caſe heretofore, I was not fo diſcerning as my bro» 


ther Powys tells us he was, to diſallow that caſe at firſt, and came 


not to be of this opinion, till I had well conſidered and di 
that matter. Though I muſt confeſs reaſon is ſtrong againlt the 
caſe, to charge a man for doing ſuch a friendly act for his friend, 


but ſo far is the law from being fo unreaſonable, that ſuch a bailes? 


is the leaſt chargeable for neglect of any. For if he keeps the goods 
bailed to hun, but as he keeps his own, though he keeps his own but 
negligently, yet he is not chargeable for them, for the keeping 
them as he keeps his own, is an argument of his honeſty. A fer 


_ tort he (hall not be charged, where they are ſtolen without an & 


Bailee comes 

"home drunk, 
aud leaves his 

qoots Open, 


&c. 


lect in him. Agrecable to this is Bradlon, lib. 3. c. 2. 99. b. þ 
S. apud quem res deponttur, re obligatur, et de ea re, quam ann, 
re/tituenda tenetur, et etiam ad id, ſi quid in re depoſita dolo cu 
rit ; culpae autem nomine non tenetur, ſcilicet defidiae vel negige® | 
tiae, quia qui negligenti amico rem cuſlodiendam tradit, fbi ip A 
propriae fatuitati hoc debet imputare. As ſuppoſe the bailee n 
idle, careleſs, drunken fellow, and comes home drunk, and leaves 
all his doors open, and by reaſon thereof the goods happen po 
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ftole with his own ; yet he ſhall not be charged, ts 
bailor's own folly to truſt ſuch an idle e a bee this => 
of baile is the leaſt reſponſible for neglects, and under the leaſt 
obligation of 2 "yr wang bound to no other care of the 
bailed 3 R e takes of his own, This Bradon I have 
cited is, 1 Ki 6, nn old author, but in this his doctrine is 
15 to "x on, 22 the law is in other countries. The 
ci 2 1 as 2 ve it in Juſtinian 8 nft. lib. 3. tit. 15. 
— BY w — — fos 1 it is faid, Ex eo ſolo. tene- 
45 ac — — tenetur 3 — 
diligenter cuftaditam rem furto 2 3 — — = — 
f . 8 , | ent 
utar . al not chargeable without an appa- , , 
rent groſs — g's if there is ſuch a groſs neglect, it is _— , — 
Wh ym an e yy 1 Nay, ſuppoſe the bailee undertakes dence of fraud. 
—r. gn of 
nil ME — — ith all ſort. of neglects. For if ſuch a 
8 ok 0 1 it would not charge fo far, even 
F. 34. 2 t the covenantee ſhall have, occupy 
* 4 OY” _— not bind againſt the acts of wrong 
3 . LY . mu f acc. _— a promiſe for quiet 
doers, when put in Irn it is hard h n — pal" 
ſpoken. Doct. & Stud = is in 1 — bor 2 1 
iſe to te· deliver goods ſafely, yer if be ha 3 
eee eee e » Fa 4 ve nothing for the deliver ſafely 
4.1, gr wager er anſwerable for the acts of a wrong 5, un 
— ee — is . ſufficient reaſon nor authority to o — 
99 n 
glect. hs to the ec: TD ng — 3 
a ö 8 „ VIZ. com um or ,_.. 
— 4 80 2 1 is bound to the ſtricteſt care and di- haypen by 
N 3 2 o as to reſtore them back again to the mg on A 
3 8 as a benefit by the uſe of them, ſo as if 
3 Arg « e * neglect, he will be anſwerable; as | 
1 * ano * horſe, to go weſtward, or for a 
ae 2 go northward, or keep the horſe above a 
_ ” 2 2 _ appen * the horſe in the northern jour- 
able; n 3 of the month, the bailee will be 
oe DS OS 7 as made uſe of the horſe contrary to the 
1 1 2 and it may be if the horſe had 
. 1 — an he was lent, that accident would not 
ne pom This is mentioned in Bratton ubi ſupra : his 
+> onda iy 5 res aliqua utenda datur, re obligatur, 
* _ ua ft, ſed magna differentia oft inter mutuum c 
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Note, in the commodatum : quia is qui rem mutuam accepit, ad ipſam ret; | 
Braften be- 3 7 18 1 2 eftituenday; 
fore me, it is [ : 5 
commudatam, latronum vel hoſtium incurſu, conſumpta fuerit, vel deperdita, 7 


but that mult. gracta vel ablata, Et qui rem utendam accepit, non ſuſficit 


= 2 cuſtodiam, quod talem diligentiam adbibeat, qualem ſuis rebus gr. 
ſind 72 priis adbibere ſolet, fi alius cam diligentius potuit cuſtodire; * 
nian, ubs ſu- 


pra, from 

whence Brac- 4 : 75 : 5 
ton has taken heregre profectus fuerit, et illam incurſu hoſtium we 2 
all his diſtine- pre] eee e 2 Pr acdomn, 
tions, and that : : . 
almoſt word neatur. I cite this author, though I confeſs he is an old one, becauſe 


for word. 


Bailee of a 6 
horſe by loan bailee 
Puts it in his 
ſtable, and it is 
ſtolen. 


A hiter bound As to the third ſort of bailment, ſcilicet locatio or lending for 
to utmoſt care, hire, in this caſe the bailee is alſo bound to take the utmoſt care, 


but not liable 
for a robbery. 


Property in a 


pawn, 


tenetur, vel ejus pretium, fi forte incendio, ruina, naufragio, an- 


autem majorem, vel caſus fortuitos non tenetur quis, nif cube * 
intervenerit. Ut fi rem fibi commodatam domi, ſecum detulerit um 


vel naufragio amiſerit, non eft dubium quin ad rei reflitutionen f. 


his opinion is reaſonable, and 'very much to my preſent Purpeſe 
and there is no authority in the law to the contrary. But if the 
put this horſe in his ſtable, and he were ſtolen from thence 
the bailee ſhall not be anſwerable for him. But if he or bi 
ſervants leave the houſe or ſtable doors open, and the thieves tale 
the opportunity of that, and ſteal the horſe, he will be charge. 
able; becauſe the neglect gave the thieves the occaſion to ſteal the 
horſe. Bra#ton ſays, the bailee muſt uſe the utmoſt care, but ye; 
he ſhall not be chargeable, where there is ſuch a force as he cannot 
reſiſt. | 3 5 ME 


and to return the goods, when the time of the hiring is expired. 
And here again I muſt recur to my old author, e. 62. 6. Qui jr 
uſu veſtimentorum, auri vel argenti, vel alterius ornamenti, vel ji- 
menti, mercedem dederit vel promiſerit, talis ab eo defideratur a- 
flodia, qualem diligentiſſimus paterfamilias ſuis rebus adhibet, quan 


| prazſtiterit, et rem aliquo caſu amiſerit, ad rem reſlituendem nn q 
tenebitur. Nec fufficit aliquem talem diligentiam adhibere, qualen 1 
ſiis rebus propriis adhiberet, niſi talem adbibuerit, de qua ſuferiu Nr 
diftum eſt. From whence it appears, that if goods are let out fer pt 
a reward, the hirer is bound to the utmoſt diligence, ſuch as the to 
moſt diligent father of a family uſes; and if he uſes that, he (al of 
be diſcharged. But every man, how diligent ſoever he be, being th 
liable to the accident of robbers, though a diligent man is not A 
liable as a careleſs man, the bailee ſhall not be anſwerable in th: WAN ti: 
caſe, if the goods are ſtolen, {or 
by | tio 
As to the fourth ſort of bailment, viz. vadium or a pawn, l. 

this I ſhall conſider two things ; firſt, what property the r | 
has in the pawn or pledge, and ſecondly for what neglects he (tz! oth 
make ſatisfaction. As to the firſt, he has a ſpecial "nr oak for Sf 
the pawn is a ſecuring for the pawnee, that he ſhall be repaid h- = 


debt, and to compel the pawnor to pay him. But if the pawn 


be 
ſuc 


. —_——. 
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aach as it will be the worſe for uſing, the pawnee cannot ule it, 
a« cloaths, &c. but if it be ſuch, as will be never the worſe, as 
if jewels for the purpoſe were pawn'd to a lady, ſhe might uſe 
them. But then ſhe muſt do it at her peril, for whereas, if ſhe 
keeps them lock'd up in her cabinet, if her cabinet ſhould be broke 
open, and the jewels taken from thence, ſhe would be excuſed ; 
ie (he wears them abroad, and is there robb'd of them, ſhe will 
de anſwerable. And the reaſon is, becauſe the pawn is in the na- 
ture of a depoſit, and as ſuch is not liable to be uſed. And to this 
effect is Ow. 123. But if the pawn be of ſuch a nature, as the 
wnee is at any charge about the thing pawn'd, to maintain it, 
is 2 horſe, cow, &c. then the pawnee may uſe the horſe in a 
reaſonable manner, or milk the cow, &c. in recompenſe for the 
meat. As to the ſecond point Bractan gg. b. gives you the an- 
ſwer. Creditor, qui pignus accepit, re obligatur, et ad illam reſti- 
tuendam tenetur ; et cum hujuſmodi res in pig nus data fit utriuſque 
ratia, ſcilicet debitoris, quo magis ei pecuma crederetur, et credi- 
tris quo magis ei in tuto fit creditum, ſufficit ad ejus rei cuſtodiam 
Al gentiam exactam adbibere, quam fi praeſtiterit, et rem caſu ami- 
it, ſecurus efſe paſſit, nec impedietur creditum petere. In effect, For what ne- 
if a creditor takes a pawn, he is bound to reſtore it upon the pay- Sunn 
ment of the debt ; but yet it is ſufficient, if the pawnee uſe true Rn Gl 
dilizence, and he will be indemnified in fo doing, and notwith- faction. 
ſtanding the loſs, yet he ſhall reſort to the pawnor for his debt. 
Agtecable to this is 29 Af. 28. and Soutbcote's caſe. But indeed 
the reaſon given in Sourheote's caſe is, becauſe the pawnee has a 
ſpecial property in the pawn. But that is not the reaſon of the 
caſe; and there is another reaſon given for it in the book of Aſiſe, 
which is indeed the true reaſon of all theſe caſes, that the law re- 
quires nothing extraordinary of. the pawnee,. but only that he ſhall 
uſ: an ordinary care for reſtoring the goods. But indeed, if the 
money for which the goods were pawn'd, be tender'd to the 
pawnce before they are loſt, then the pawnee ſhall be anſwerable 
tor them ; becauſe the pawnee, by detaining them after the tender 
of the money, is a wrong doer, and it is a wrongful detainer of 
the goods, and the ſpecial property of the pawnee is determined. 
And a man that keeps goods by wrong, muſt be anſwerable for A man chat 
them at all events, for the detaining of them by him, is the rea- keeps goods 
(on of the loſs. Upon the ſame difference as the law is in rela- . Wrong. 
uon to pawns, it will be found to ſtand in relation to goods found. 


As to the fifth ſort of bailment, viz. a delivery to carry or Bailment to 
otherwiſe manage, for a reward to be paid to the bailee, thoſe carry for hire. 
cafes are of two ſorts; either a delivery to one that exerciſes a 
publick employment, or a delivery to a private perſon, Firſt if it 
be to a perſon of the firſt ſort, and he is to have a reward, he is 

| | | bound 


3 
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Common car- bound to anſwer for the goods at all events. And this is the caſe 
Tiers, oye" of the common carrier, common hoyman, maſter of a ſhip, Er 
Hips. which caſe of a maſter of a ſhip was firſt adjudged 26 Car. 2. 4 
Raym. 220. the caſe of Mors verſ. Slew, The law charges this perſon thus in. 
ale 792: truſted to carry goods, againſt all events but acts of God, and df 
the enemies of the King. For though the force be never ſo grex 

as if an irreſiſtable multitude of people ſhould rob him, neverthe. 

leſs he is chargeable. And this is a politick eſtabliſhment, co. 

trived by the policy of the law, for the ſafety of all perſons 

the neceſſity of whoſe affairs oblige them to truſt theſe ſorts of 

perſons, that they may be ſafe in their ways of dealing; for elt 

theſe carriers might have an opportunity of undoing all perſon; 

that had any dealings with them, by combining with thieves, &. 

and yet doing it in ſuch a clandeſtine manner, as would not be 

| poſſible to be diſcovered. And this is the reaſon the law is found. 
Ballies, fac- ed upon in that point. The ſecond ſort are bailies, factors, and 
ors. ſuch like, And though a baily is to have a reward for his na- 
1 Fent nagement, yet he is only to do the beſt he can. And if he be 
: robb'd, Ce. it is a good account. And the reaſon of his being: 
ſervant is not the thing; for he is at a diſtance from his maſter, 

and acts at diſcretion, receiving rents and ſelling corn, &c. And 

yet if he receives his maſter's money, and keeps it lock'd up with 

a reaſonable care, he ſhall not be anſwerable for it, though it be 

ſtolen. But yet this ſervant is not a domeſtick ſervant, nor under 

his maſter's immediate care. But the true reaſon of the caſe is, i 

would be unreaſonable to charge him with a truſt, farther than 

the nature of the thing puts it in his power to perform it. But i 

is allowed in the other caſes, by reaſon of the neceſſity of the 

thing. The ſame law of a factor. | 


. 


# . 


: As to the ſixth ſort of bailment, it is to be 1 8 1 * 
1 ailee is to have no reward for his pains, but yet that by hi 

15 et management the goods are ſpoiled. 5 i is to be. under- 

- ſtood, that there was a neglect in the management. But thirdly, ! 

it had appeared, that the miſchief happened by any perſon that me 

See before, the cart in the way, the bailee had not been chargeable. As it 

a drunken man had come by in the ftreets, and had pierced the 

cask of brandy; in this caſe the defendant had not been anſwerabl 

for it, becauſe he was to have nothing for his pains. Then de 

bailee having undertaken to manage the goods, and having m. 

naged them ill, and ſo by his neglect a damage has happened n 

the bailor, which is the caſe in queſtion, what will you call ths 

In Bracten lib. 3. 100. it is called mandatum. It is an obligatin 

which ariſes ex mandato. It is what we call in Engliſb an aQig 

Caſe for negli by commiſſion. And if a man acts by commiſſion for another 

| + 15mg gratis, and in the executing his commiſſion behaves himſelf ney 

million gratis. I | | ge 00 
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gently, he is anſwerable. Vinnius in his commentaries upon Juſli- 


alquid gratuito gerendum committitur et accipitur. This under- 
taking obliges the undertaker to a diligent management. Bracton 


L uh ſupra ſays, contrahitur etiam otligatio non ſolum ſcripto et ver- 
M bis, ſed et conſenſu, ficut in contractibus bonae fidet ; ut in emptioni- 
wy bus, venditionibus, locattoni bus, conductionibus, ſocietatibus, et man- 


{ttis, I don't find this word in any other author of our law, 
beſides in this place in Bracton, which is a full authority, if it be 


_ not thought too old. But it is ſupported by good reaſon and au- 
elle thority. 3 
ons, 


The reaſons are, firſt, becauſe in ſuch a caſe, a neglect is a de- 
ceipt to the bailor. For when he intruſts the bailee upon his 
undertaking to be careful, he has put a fraud upon the plaintiff by 
being negligent, his pretenſe of care being the perſuaſion that in- 


there the reaſon of the judgment is given, becauſe when the party 
has taken upon him to keep the ſheep, and after ſuffers them to 
periſh in his default ; in as much as he has taken and executed his 
bargain, and has them in his cuſtody, if after he does not look to 


* them, an action lies. For here is his own act, viz, his agree- 
Bat it ment and promiſe, and that after broke of his ſide, that ſhall give 
# the a ſufficient cauſe of action. . | | 


But ſecondly it is objected, that there is no conſideration to 


4 ground this promiſe upon, and therefore the undertaking is but 
his l rium paefum, But to this I anſwer, that the owner's truſting 
1 'E tim with the goods is a ſufficient conſideration to oblige him to a 
dy, i careful management. Indeed if the agreement had been executory, 
* to carty theſe brandies from the one place to the other ſuch a day, 
12 the defendant had not been bound to carry them. But this is a 
1 the different caſe, for afſumpfit does not only tignify a future agree- 
1 8 rap Phi in ſuch a caſe as this, it ſignifies an actual entry upon 
OS : e thing, and taking the truſt upon himſelf. And if a man will 
gw o that, and miſcarries in the performance of his truſt, an action 
245 vil lie againſt him for that, though no body could have com- 


2 cited by my brothers, ſhew that this is the difference. But in 
1440 mY Hen. 4. 33. this difference is clearlyaput, and that is the 
tho : y caſe concerning this matter, which has not been cited by my 

fothers, There the action was brought againſt a carpenter, for 


man, lib. 3. tit. 27. 684. defines mandatum to be contratlus quo 


| duced the plaintiff to truſt him. And a breach of a truſt under- A breach of a 
aken voluntarily will be a good ground for an action. 1 Roll. truſt under. 

Air. 10, 2 Hen. 7. 11. a ſtrong caſe to this matter. There the —_— 
caſe was an action againſt a man, who had undertaken to keep a mound th an 
hundred ſheep, for letting them be drown'd by his default. And ion. 


peled him to do the thing. The 19 Hen. 6. 49. and the other | 


2 7 + that 


* 
* 
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that he had undertaken to build the plaintiff a hoaſe within ſuch 2 


time, and had not done it, and it was adjudged the action would 


In caſe of a 
delivery of 

money to pay 
over fine ulla 
mord. | 


in England in that time, and in that declaration, as it was alway 


reward was to be paid for the carriage. And ſo it has been uſul 


plaintiff. 


S. C. Salk. 


342. 
Indictment 
for forging 


the aſſignment dimiſſſet et conceſſiſſet, et per eandem indenturam di mißt et conceſs, 


of a leaſe. 


upon the poſtea, | 1 


And ſo a bare being truſted with another man's goods, muſt be 


not lie. But there the queſtion is 25 to the court, what if he 
had built the houſe unſkilfully, and it is agreed in that caſe 20 
action would have lain. There has been a queſtion made, If I de. 
liver goods to A. and in conſideration thereof he promiſe to re. 
deliver them, if an action will lie for not re-delivering them ; and 
in 2elv. 4. judgment was given that the action would lie. By: 
that judgment was afterwards revers'd, and according to that te. 
verſal, there was judgment afterwards entred for the defendant in 
the like caſe. Yelv. 128. But thoſe caſes were grumbled at, and 
the reverſal of that judgment in Telu. 4. was ſaid by the Judges to 
be a bad reſolution, and the contrary to that reverſal was afterward; 
moſt ſolemnly adjudged in 2 Cro. 667. Tr. 21 Jac. 1. in the 
King's Bench, and that judgment affirmed upon a writ of error, 
And yet there is no benefit to the defendant, nor no conſideration 
in that caſe, but the having the money in his poſſeſſion, and being 
truſted with it, and yet that was held to be a good conſideration. 


taken to be a ſufficient conſideration, if the bailee once enter upon 
the truſt, and take the goods into his poſſeſſion. The declaration 
in the caſe of Mors ver/. Slew was drawn by the greateſt drayer 


in all ſuch caſes, it was thought moſt prudent to put in, that i 


to put it in the writ, where the ſuit is by original. I have fa 
thus much in this caſe, becauſe it is of great conſequence, that the 
law ſhould be ſettled in this point, but I don't know whether | 
may have ſettled it, or may not rather have unſettled it. But 
however that happen, I have ſtirred theſe points, which wike 
heads in time may ſettle. And judgment was given for the 


Regina wver/. Goddard and Carlton. 


N indictment for forging an aſſignment of a leaſe: the ir 
dictment was, Juratores ſuper ſacramentum ſuum fri 
tant, quod cum teſtatum exiſtit per quandam indenturam, quod 7.8 


&c. the defendant faiſe fabricavit quandam aſſignationem, f 
feriptum vel indorſamentum in ſcriptis, tenor cujus quidem aff" 
lionis ſequitur. And then ſets out the aſſignment in baec u 
and at the end was the mark of ſuch a one, but no mark appet" 


I 


. —-, © „ — — 2 — 


8 2 
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ve 
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The firſt exception was, that the indictment was laid with a 2zed 2 in. 
gud cum, Which was ill. But the court held that was well = — 
enough, being but inducement. And Holt chief juſtice ſaid, this good. 
1;F-reth from a declaration in treſpaſs, becauſe in that caſe, there 


is nothing of recital in the declaration, as there is here, and when 2 2 7 | 
the indictment comes to charge the forgery, it does charge it poſi- 2 8 


tively. | | Crowbwf,, in 
in indiftment for diſobey ing an order of two juſtices the order was ſet out with a Quod cum, and adjudged ill. 
80 Salk. 371- | 


3 EJ NEN 


E 


The ſecond exception was, that it was not ſaid that there was a 

demiſe, and if there was no demiſe, there could be no aſſignment, ä 
but only that by a certain indenture tęſfatum exiſtit that J. S. de- LIN "_ 
miſed. And as to this exception the court were divided. Hol? 35 

chief juſtice and Powys held, that the erf per eandem indenturam 

once et dimiſit, was a poſitive diſtin&t averment of a leaſe, and 

had no relation to the feſlatum exiſtit. Powell and Gould on the 

contrary, that that, as well as the dimiſiſſet, muſt refer to the te- 

flatum exiſtit. And Powell ſaid, they could not take this to be a 

diſtin averment, becauſe they muſt take it to be the recital of 

| the leaſe, the conſtant form of deeds being to put both in, viz. 

hath demiſed and doth demiſe. Holt ſaid, it was well to declare 

in covenant with a quad cum teſtatum exiſtit, nay even when you 

come to ſet out the covenant, you may ſay, teflatum exiſtit quod 
convenit, But Powell ſaid, that would not rule this caſe, for 

that, it may be, might be ruled upon precedents, which often 


rules caſes. 


8 f 


The third exception was, that there was no mark upon the No mark on 
þiſtea, And now fince the ſtatute of frauds, a leaſe is not aſſign- nn 
able without writing ſigned by the party. And this was agreed to 
be a good exception by the whole court. But Holt chief juſtice 
ſad, if the indictment had been, that the defendant had forged a 
deed of aſſignment, and then they had ſet it out thus, without 
any mark, that had been well enough, becauſe ſigning is not neceſ- 
lary to a deed, and deeds antiently were not ſigned. But now 
lince the ſtatute of frauds, an aſſignment by writing, if it be not a 
iced, muſt be ſigned, and therefore this not appearing to be any 
more, this ought to have been ſhewed to be ſigned, or elſe it 
is no aſſignment, | "8 I ig 


Deeds need 
not be ſigned. 


Powell juſtice ſaid, that in the caſe of the King verſ. Newton 3 Keble 356, 
in Charles the Second's time, becauſe an indictment of forging ſaid 367, 357- 
only ſcriptum, and did not ſay Agillatum, the judgment was re- 

rerled upon a writ of error out of Cheſter. . 


T his 
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This matter was ſtirred in Eafter term, and now the firſt da 

of this term, Mr. ſerjeant Darnall ſhewed the court, that the 
indictment upon the file was right. And Holt ſaid, that he doubt. 
ed then here had been no trial at all, this being a material variance. 
But there having been a new indictment found, pending this mat. 
ter, the court would not determine theſe exceptions, but made 
him plead to that, where theſe things were amended ; but they 

| ſeemed in omnibus to retain their former opinions. = 


Then the council for the defendants moved, that before the court 
would make them plead to the new indictment, they would enter 
judgment for the defendants upon this. But the court ſaid, they 

would make no bargains with them. | 


Other indift- Holt chief juſtice ſaid, a man could not plead over in any caſe, 
* but in treaſon or felony, and not in caſe of a miſdemeanor ; and 
No pleading that a man, after he has been found guilty, can't plead that in- 
_— dictment depending in abatement, but muſt plead auterforts convid, 


lony. And the defendants pleaded to the new indictment. 


Regina wver/. Scott. 


Not faid, how T HE defendant was indicted for not repairing the pavement 

4 to re- before his houſe in Old ſtreet, ad commune nocumentum, &t, 
* And on Mr. Ward's motion it was quaſhed, becauſe it was not ſaid, 
how he was obliged to repair it, and this was not within the late 
act of parliament for paving the ſtreets. 


Staples ver. Heydon. 
Intr. Mich. 13. 470; BR. 


S C. Mod. 1. N treſpaſs for breaking his wharfe, and cutting down his 
I Salk, fenſes, the plaintiff declares againſt two defendants, for tuo 
173- treſpaſſes done at two ſeveral times. One defendant pleads nt 
Sec before, guilty as to the whole. The other defendant as to the firſt, pla 
Salle, 216. this ſpecial juſtification, that one Gray was poſſeſſed of this whark 
2 Salk. 579. and a timber-yard next adjoining for go years; and while he ws 


ſo poſſeſſed, had and uſed a way from this timber-yard over ths 


wharfe to the Thames, and being fo poſſeſſed did demiſe the timber 
yard to Heydon for a leſſer term; and that the plaintiff 
this fenſe, and ſtopped up his way, and the defendant cut it dow. 


I 


And in the leaſe there was a grant of all ways and e ©: 


2, = ery wp — cc Gd 6. 


+ 
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and avers, that he had no other way to the river Thames. And to 
this plea there was a demurrer. And to the other treſpaſs he pleaded 
the ame juſtification ; and the plaintiff replied, that he had ano- 
ther way; and iſſue was taken upon that. And at ni prius the de- 
ſendant made default, and the inqueſt was taken by default, and 
there was a verdict for the defendant, and 64. conditional damages 
upon the demurrer, and the other defendant was found guilty of the 
felt treſpaſs, and not guilty of the ſecond, 


And firſt it was moved, that there might be a repleader in this Immaterial 
caſe, the iſſue being wholly immaterial ; for it was not material, iſſue. 
whether he had any other way to, the Thames or not. Indeed if 
he had averred, he had no other way at all to his timber-yard, but 
over the wharfe, that might have been material, for then it might 
have paſſed of neceſſity, * ; | 


leader in No repleader 

was out for the defen- 
dant after he 

has made de- 
fault at ni 


But Halt chief juſtice ſaid, that if the defendant had made out? 
a good title to the way in his plea, and then had made this imper- 
tinent avertnent, and the plaintiff had replied and taken ifſue upon 
it; there had needed no repleader, but it had been aided by the 
ſtatute of Jegfails by the verdict, Which Pavoell denied, and ſaid 
that it would not have been aided, but there muſt have been a re- 
pleader in caſe there had been no default; and he held, that it was Tide mutt be 
neceffary to ſhew a title to the way in this caſe. And he took a fhewn in aju- 
Giference between an action upon the caſe for ſtopping a way; mcg not 


But the court held, that they could not award a re 
this caſe, becauſe the defendant by his default at the wial 
of court, and conſequently there could be no repleading. 


. . i dl 56 in an action a- 
there the action being againſt a wrong doer, it is enough to ſhew a gainita wrong 
pviiction ; otherwiſe where a man will juſtify a treſpals by it. doer. 


And they all held, that both the juſtifications were naught : and Term pleaded 
Ii ſaid, that it was ill, to plead the term for years, without woe ee 

ewing the commencement of it; and that it was a kind of pre- ſhewing the 

'cption, which could not be in tenant for years. But he ſaid, if commence- 

Viey had pleaded, that ſuch an one was ſeiſed in fee of both, that“ 0 
tere was a way always uſed, Sc. and that he demiſed to Gray, 

and Gray to the defendant, prout, Fc. that had been a good title, 

then it paſſed by the demiſe of Gray as appurtenant. So if he 
ad ſaid, that ſuch a one was ſeiſed in fee of both, and demiſed to 

| Gray, and Gray made the way, and then demiſed ; for then it had 

| Ry alſo as appurtenant. And Powell ſaid, it might have been 

Oo by way of grant from the termor. Then Mr. Weld ſaid, 

ENG defendant having by his plea confeſſed the treſpaſs, and 

| 9 nothing to juſtify it, the plaintiff ought to have his judgment, 

Z | | however 
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Judgment for 
the plaintiff 
On an imma- 
terial iſlue. 


and though that was held' to be immatetial, yet the court gave. 


Repleader. 


If the defen- 
dant makes 


default at 1% 


prius in a per- 


ſonal action, 
he is out of 
' Court, 


words, and iſſue upon that. And though the iſſue was agreed to 


however the iſſue was. And for that he cited 3 Cro. 214. an = 
for ſaying, he is as very a thief as any in Warwick gaol, The de. 
fendant pleaded, that he comforted a felon, and ſo he ſpoke the 


be immaterial, inaſmuch as that matter would not make him 2 
thief, but only a ſelon; yet in regard he had confeſſed the ſpeaking 
of the words, judgment was given againſt him upon his own con- 
feſſion, without regard to the iſſue. And 1 Leon. 68. debt againſt 
the defendant, as executor of an executor : the defendant pleads 
plene adminitravit the goods of his teſtator, and iſſue upon that; 


judgment for the plaintiff by nibil dicit, becauſe he had not anſwered 
the charge, which was as executor of an executor, 


But Holt chief juſtice took this. difference: That where the de- 
fendant confeſſes a treſpaſs, and avoids it by ſuch a matter as cin 
never be made good by any ſort of plea, there in ſuch a caſe judy- 
ment ſhall be given upon the confeſſion, without regard to ſuch 
an immaterial iſſue. And ſo is the caſe in 3 Cro. 214. for there the 


matter of the juſtification could never be made good by any fort 
of plea. For his being an acceſſory to a felony would never juſtif 
the defendant in calling him thief, But where the matter of the 
juſtification is ſuch a matter, as if it were well pleaded, would be 
a good juſtification, there though it be ill pleaded, yet that ſhall b 
not be taken to be a confeſſion of the plaintiff's action, as in thi J 
caſe here of the way. The caſe in Leon. is not law, For the al 
ſaying he had fully adminiſtred the goods of his teſtator, does not al 
confeſs aſſets of his teſtator's teſtator. (Note, when Leo, wa da 
cited, the judges ſeem'd to light it.) And the books do all of 7 
them, if they be narrowly looked into, turn upon this difference; W 
where the confeſſion is full, and the matter of the plea is ill in ſub- by 
ſtance, : | | hi 
Powell. This is no confeſſion. The old books take a difference | M1 
between an expreſs confeſſion, and a nient dedire, And though Jug 
the way be ih pleaded, you cannot call that an expreſs cot- Ps 
feſſion. N 1 5 05 
he 
Holt. It is contrary to the tenor of all the books. And as to tht the 


matter of the repleader, Holt ſaid upon a former argument, th! 
the defendant being out of court by his default, it was impoſſibi 
to award a repleader. For upon a repleader both the parties mu! 
replead, which the defendant can never do, being out of cout 
And there is no way to bring the defendant into court again, fe. 
ther can the plaintiff wave the default, as he may in a real acts. 
In a real action, if the tenant makes default upon the da) hr 
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the return of the original, a grand cape is awarded, and upon the 
return of it, if the demandant infiſts upon the default, he ſhall have 
-udoment final. But the demandant may wave the default, and Default 
take an appearance upon the grand cape. And that is regular, be- es 
cauſe there the defendant comes in by proceſs. So if the tenant 
make default at mf prius, the default is recorded, and a petit cape 

:- awarded, and upon the return of that, the tenant may fave 

his default, But when the defendant makes default in a perſonal 
acdon, the default can never be waved, for there is no proceſs to 

bring him into court again : and beſides, the day of 17% privs and 

the day in bank is all one day, and therefore a default at 27% prizes 

cannot be waved at the day in bank. 


At the ſtirring this caſe again Holt chief juſtice ſaid, that ſome 
old books held, that where the defendant made default after iſſue 


-n joined, judgment ſhould be given by default, and not the inqueſt 
de- taken by default. Some old books indeed are ſo, but I never un- 
ach derſtood the reaſon of them. A difference has been taken indeed, 
the where a releaſe was pleaded, and where other matter; in the firſt 
ſort caſe, becauſe that plea confeſſes the. debt, if the defendant made 
Uf default at the trial, judgment ſhall be given againſt him by default; 
the but even in that caſe they agree, the plaintiff may go on to trial, if 


he will, As to all other caſes, it is a general rule, that there ſhall 


be no judgment by default after iſſue joined. By the ſtatutes of 


this I:\tm. 2. and Marlb. the defendant can have but one default 
the after iſſue joined, and that muſt be ad proximum diem. Now you. 
wt | always appear upon the return of the venire 2 But in thoſe 
_ days the defendant was called ſolemnly upon the return of the venire 
ll of | facias; and if he made default, then went out a diffringas, in 
ger; which was inſerted a clauſe to diſtrain the defendant to appear; 
ſub- but if he made default, then there was no other proceſs to bring 
him into court again, and fo his default was peremptory. You 
have got a trick of making default, but let me warn you never to 
rence make defaults any more ; for it will be hard to maintain, that any 
zough ludgment can be given for the defendant, after he has made default. 
0 Powell juſtice ſaid, that a defendant, that has made default, is not 
b out of court, but that judgment may be given againſt him, but 
he can never have a day in court again. And the court ordered 
to the the council for the plaintiff to conſider, whether judgment might 
„ thit not be given againſt the defendant in this upon his default. And 
ofſible adjourned. | | | 
; mull | e i ä 
cout Dag the wy was * again, and hs matter of the con- 
1, bei mon mentioned again, the court over-ruled it again upon the 
acticb. ume diſtinctions. See 20 Hen. 6. 31, 32. 22 1 6 
day d Rp 
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An inquition A, N inquiſition of forcible detainer of a copyhold meſuage "1 
of forcible de. N Streatham, of which Henry Hampſon was ſeiſed in fee . 
tainer ought 


to be took by Cording to the cuſtom, &c. was found againſt the defendant te 
a jury of the eleventh of December 1702. before Mr. Lade and Mr. Harte, 


neighbour- 
hood, 


and that upon the venire facias; ſo that if he made default upon 
peremptory, and judgment ſhould be given againſt the defendant | 


9 Powell faid, that there was a difference between real and perſona! 


found guilty of the firſt, and not guilty of the ſecond ; and ſo the 


1 


Holt chief juſtice took notice of the ſtatute of Marlb. c. 1 3. and 
Meſim. 2. c. 27. and as I took it faid, that by thoſe ſtatutes the 
defendant could have but one eſſoin or one default after iſſued joined 


the diſtringas, he was quite out of court, and the jury ſhould be 
taken by default: but that before iſſue joined, the firſt default wi; 


by default. 


actions; that in perſonal actions the inqueſt ſhould be taken by 
default, otherwiſe in real actions. 1 | 


And the court were of opinion, that ſeeing the parties could not 
be let in again to replead, to abate the writ. But then Mr. / 
moved for judgment upon the demurrer, becauſe the plea w:; 
naught. And the court were in doubt how to give judgment 2; 
this caſe ſtood, there being ſome difference about the ſtating the 
caſe, But Powell juſtice was of opinion, that as this caſe is put, 
the writ might be abated for the laſt treſpaſs, and judgment gixen 
for the plaintiff for the firſt, But the caſe was adjourned. 


Upon the ſtirring this caſe again, the caſe appeared to be con- 
trary, and the defendant, that pleaded not guilty generally, ws 


difficulty was, how they ſhould give judgment? for they agreed 
that they could not give judgment for part only, but they muſt 
give judgment upon the whole record for the whole, as to both the 
defendants : and alſo, that upon the immaterial ifſue, the judgmei: 
muſt be, that the bill be abated, and that a bill might be abated - 
to part of the treſpaſs, and ſtand good for the reſt ; but they nene 


| knew it abated as to one defendant, and ſtand good againſt ti tf 
other. And it was adjourned, 1 15 hy 

| link 
: pro 

| Regina ve. Crofts. fr 


two juſtices of the peace in Surrey; and being removed into !': 
King's Bench by certiorari, after ſeveral motions it was quaſhe!, 
becauſe it did not appear that the jury before whom the inquiitn 
was taken were of the neighbourhood, nor of the county, it i 


»*Y 

— 
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only ſaid, inquifit io, Cc. capta per ſacramentum Georgii Frank -. 


nd. im c. coram the two juſtices, and did not ſay of what place 

he the jury were, nor proborum et legalium hominum comitatus praeditti. 

od de Lamb. Juſt. 163. Keb. 286. Raymond council againſt the de- 

m. fendant, i 5 

be 8 | 

59 Regina ver/. Robert Mead an attorney. 

ant | 

HE defendant and eight others were incorporated under an Copy of pri- 

OE act made in the 39 Eliz. by the name of the ſurveyors of vatebookscor 

by the highways at Aylesbury in the county of Bucks, and were truſtees aac; 
of a charity called Bedford's gift. An information was preferred age of he 
z2zinſt the defendant, for executing this office, being an office of King v. Dr. 

not ruſt, without having took the oaths, contrary to 25 Car, 2. c. 2, Famell, vice- 

Vil To which he pleaded not guilty. And now Mr. Raymond moved Oxford, the 

Was for a rule, that the proſecutor might have two books produced, crown (hall 

t x5 which theſe ſurveyors kept, in which they entered their elections, ers 

the and alſo their receipts and diſburſements ; and that he might take univerſty. | 

prt, copies of what he thought neceſſary, and that the books might be Hi. 2 2 

Wer produced at the next aſſiſes at the trial. But per curiam denied, ion ier mt. 

becauſe they are perfectly of a private nature, and it would be to demeanor. 
make a man produce evidence againſt himſelf in a criminal pro- 

con- ſccution. | 

Was . 

dhe  Weſtbrooke et alii ver/. Andrews, 

muſt | | 

h the Intr. Mich. x Aun. B. R. Rot. 456. 

meit | 5 | 

ted 5 E on a judgment given againſt the defendant in the No ee: 

never Common Pleas, in an action of treſpaſs for breaking the plain- in treſpaſs. 

ſt thc it's cloſe, Sc. after ſeveral pleadings. And now the error aſ- % 2 Saund. 

by nd was, that there was no capiatur entered. But per curiam, ** 
nee the late ſtatute, which takes away the proceſs for the capiatur; & 6 win. 
* a there need be none entered. And judgment was af- & Mar. c. 12. 
rmed, | | 

ige 11 . 

ee ac Daniel ver,. Morewood. 

nt the 

arti, 19 defendant being in the Marſbalſea priſon of this court, Eſca 

to UN L upon meſne proceſs at the plaintiff's ſuit for debt, eſcaped. Ds ale. 

yaſhed, Whereupon the plainti , ped. Day 

un plaintiff upon an affidavit of the eſcape procured 

viſit BN © <icape warrant from Mr. juſtice Gould; by virtue whereof the 

| bein; «tendant was took up in St. Clement's pariſh, and carried to New- 


on Aaa gate, 


* 
2 — — — F 
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gate. The defendant moved by his council, that he might be ſet at 
liberty, becauſe he inſiſted upon it, he was abroad by virtue of a day 
rule, when he was took by the eſcape warrant, it being term time. 
and upon examination, and aſidavit, the fact appeared to be, that 
he was took up upon the eſcape warrant before the Queen's Bench 
fat that morning; and that after the Queen's Bench fat, he was in 
the petition among the other priſoners ; and a day rule as uſual waz 
made, in which he was. And though there are to be no fractions 
in a day, yet the court held, that they ought not to ſet him at 
liberty, it appearing to them, that when he was arreſted, be had 
not any day rule. | ths 


Ward ver/. Evans, 
Intr, Paſch. 13 Will. 3. B. R. Rot. 206. 


8. c. Comyns A N action upon the caſe upon an indibitatus was 
r hog. A brought, — the plaintiff oounts on three — 2 bis. 
442 for 60 J. received by the defendant to the plaintiff's uſe, for 6o / 
5 Mod. 398. Jent by the plaintiff to the deſendant, and on an nfimul computaſe 
Indebitatas for 60 I. On non afſumpfit pleaded, the cauſe was tried at the nj 
«/umjſit for prius at London, before the lord chief juſtice Holt, And on the 
3 1 74 evidence, the fact appeared to be; one Fellows a merchant, who 
took the gold- kept his caſh with the defendant Sir Stephen Evans, a goldſmith in 
—_ note, Lombard-ſtreet, was indebted to the plaintiff in 60/. 105. the 
ings "> ap plaintiff ſent his ſervant to receive the money of Fellows, who or- 
1 Salk.132, 3. dered his ſervant to pay Ward's man the money at Sir Stepter 
row 16” Evans's. © Accordingly both the ſervants went to Sir Stephen Evans 
11 Mod. 72, ſhop, and there Fellows's ſervant directed the defendant's ſervant to 
. % % Pay Ward's ſervant the '6o/. 10 f. and to indorſe it on a note of 
* 52. 100 J. from the defendant to Fellows, in part of payment of the 
3 Salk. 118. 100 J. The defendant's ſervant accordingly indorſes 604. 105. 2 
Chan. Pres. paid on the ſaid note of 100 J. and then paid 105. to Wards fer 
0 vant, and gave him a note ſubſcribed by one Walks a goldimit: 
for 60 /. payable to one Freeman or bearer, which the plaintiff 
ſervant accepted. This tranſaction was about noon, and. at that 
time Wallis was a ſolvent perſon, and continued paying his bil 
till night. Next morning the plaintiff's ſervant coming with 
note to receive the 60 J. of Wallis, found that Wallis had ſtoppe! 
ayment, and was become inſolvent. Whereupon the plaintit 
brings this action againſt the defendant for the 60 J. Note, it (i 
not appear upon the evidence, that the plaintiff was conuſant 0 
or privy to, this tranſaction of his ſervant, or had given him 4) 
authority to receive a note inſtead of money, or approved o 
- afterwards. This matter at the requeſt of the defendant's * 
| I | 
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argued 


| Three points were made in this caſe. Firſt, Whether this evi- 
Jence was ſufficient to maintain the declaration on any of the three 
counts. Secondly, Whether the acceptance of the note upon ul. 
in by the plaintiffs ſervant without his direction or approbation 
ſhall bind the plaintiff. Thirdly, Whether the delivery of ſuch a 
note be in law a good and actual payment of the 60 I. 8 5 


Mr. ſcrjeant Hall was of counſel for the defendant, and gave his 
opinion for his client, but did not think it neceſſary to labour the 
points. | | | | 


Mr. ſerjeant Darnall for the plaintiff argued, that the ſervants of 
merchants might in ſome caſes bind their maſters by their acts, but 
then it muſt be in the buſineſs of a merchant ; but a ſervant can't 
accept a bill of exchange drawn upon his maſter, to bind his maſter, 


unleſs there be plain and ſtrong evidence, that the maſter gave him 


authority ſo to do. And he cited Lex mercatoria, 265. and a trea- 
tiſe concerning bills of exchange by 


thing given or taken in ſatisfaction by conſent of both parties. 
50. 17. Pynnel's caſe. This note is but as a bare piece of pa- 
per, not valuable in itſelf, nor valuable to the plaintiff, for he 
can't bring any action to compel the payment of it, but in the 


name of Freeman, who may refuſe to give him leave to uſe his 


name, He agreed, that if A. ſells — to B. for 50 J. and at the 
lame time B. gives A. ſuch a note 


it ſhall be taken as part of the contract, that 4. was to accept ſuch 
note in ſatisfaction for his goods. But where there is a preceeding 


debt or duty, as in this caſe, ſuch note will not amount to pay- 


ment, till it be paid, unleſs there be any negligence and delay in 
the party who takes the note, in going to receive it. For if the 
goldſmith continue ſolvent for a long time after the note delivered, 
and the party keep the note by him without demanding the money, 
and afterwards the goldſmith become inſolvent ; he that took the 
note ſhall ſtand to the loſs of it, becauſe by keeping the note he 


revented the other from receiving it. But in this caſe the fact 


5 otherwiſe, for the plaintiff's ſervant went the next morning to 
receive the money, 85 | 


: Zr BS 


was drawn up by way of caſe, and was put into the paper n 


Jobm Marius, 47. A fortiori Note, Holt 
the ſervant in this caſe can't bind the plaintiff without his conſent, chief jullice 


where there is not the ſame neceſſity, nor the ſame advantage to o_ 


the publick by incouraging of trade. 2. This is no actual payment, very good 
for the law adjudges nothing actual payment, but money, or other W. 


| r 50. and A. accepts it; this 
zs an actual payment, although the note be never receiv'd ; becauſe 


„ 


— 
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A ſetvant's re- 
ceiving money 
by a bill will 
not bind the 
maſter. 


Acceptance of 
goldſmith's 
notes when 
pay ment. 


Holt chief juſtice. When a ſervant is ſent to receive money on 
a bill, he can't accept a note inſtead of money, without the parti. 
cular directions of his maſter. Suppoſe the ſervant in this caſe had 
brought Wallis's note home to the plaintiff, and the plaintiff had 
ſent him back with it, refuſing to accept it, and inſiſting to have mo- 
ney, then it would not have been a payment beyond all doubt, 
But indeed if the maſter does give his conſent ſubſequent to the ta- 
king of the note, that will amount to an authority precedent. But 
then I am of opinion, and always was (notwithſtanding the noiſe 
and cry, that it is the uſe of Lombard-ſireet, as if the contrary opi- 
nion would blow up Lombard-/ftreet) that the acceptance of ſuch 
a note is not actual payment. I agree the difference taken by my 
brother Darnall, that taking a note for goods ſold is a payment, 
becauſe it was part of the original contract; but paper is no pay- 
ment where there is a precedent debt. For when ſuch a note is 


given in payment, it is always intended to be taken under this con- 


dition, to be payment if the money be paid thereon in convenient 
time, This note was demanded within convenient time, but 
if the party who takes the note, keep it by him ſor ſeveral days, 
without demanding it, and the perſon who ought to pay it 


becomes inſolvent, he that received it muſt bear the loſs ; becauſe 


he prevented the other perſon from receiving the money, by detain- 
ing the note in his cuſtody, As for the nature of the action, I am 


of opinion, that an indebitatus aſſumpſit for monies received to the 


plaintiff's uſe lies properly in this caſe, and that this evidence is 
ſufficient to maintain the plaintiff's declaration. For when the 60/, 
was indors'd on Fe/lows's' bill, as ſo much actually paid by Sir Steps. 
Evans to Fellows, Fellows directing that ſum to be paid to the plain- 
tiff, and the defendant having the money in his hands, it amounts 
to a receipt of ſo much by the defendant to the plaintiff's uſe. No 
doubt the action were maintainable, if the plaintiff had brought the 
note back again to the defendant, and though he did not, ſince it 


does not amount to actual payment, the plaintiff muſt recover. 


Powell juſtice. This evidence will maintain the declaration, for 
Fellews's caſh remaining in the defendant's hands, when by the u- 
dorſement the defendant is diſcharg'd from ſo much of Fellzavs's note 
as againſt him, that money being to be paid by his direction to the 
plaintiff, it is a receipt by the defendant to the plaintiff's uſe. The 
delivery and acceptance of Wallis's note is no payment, for when 
maſter ſends his ſervant to receive money, he can't accept a noe 
in lieu of it. Perhaps if the maſter had been there himſelf, be 


would have refus'd the note, as knowing the inſufficiency of Ma- 


lis; and ſhall the ſervant oblige him to take ſuch a note by bis . 
ceptance, without his maſter's directions? Indeed if the maſter co 
ſents to it afterwards, that amounts to a previous co * 
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the taking of ſuch a note is no payment; for it is always a condi- 
tional acceptance, and ſo underſtood, not to be a diſcharge till 
paid; and if it ſhould be otherwiſe, it would be to let in fraud, 
«nd give goldſmiths and others an opportunity of cheating traders. 
Bat All the money ought to be demanded in convenient time, for 
if the party keep the note by him without demanding it, he muſt 
run the hazard of it, but here it was demanded in due time. 


0 Let the plaintiff take his judgment, per toram curiam. 
. 
h 82 

= | Tranter ver / Watſon. 


ATSON was maſter of a merchant ſhip, which was taken at s. C. Silk. 
ſea by a French privateer. Watſon agreed with the captain of 35. 

the privateer for the ranſom. of the ſhip and goods at 1200. and as fl tag. b 

a pledge or ſecurity for the payment of the money, Watſon was de- ee 4 

tained and carried into France; but the ſhip and goods were re- greesto re- 

leas d, and were brought into Briſtol, where the ſhip was unladed, eee 4 — 1 

and the goods landed (after cuſtom paid) and delivered to one Day; carried into 

but whether in truſt for the benefit of the maſter, or for the uſe of 8 

the owners, was not agreed. Watſon commences his ſuit in the court dat he diy 

of Admiralty againſt the owners, to compel them to pay the 1200 /. and goods in 

and redeem him; and thereupon a warrant was iſſued out of that Se nie. 
| court to arreſt the ſhip and goods in quadam canſa ſalvagii, in or- 1. 

err to compel the defendant to appear there, and the ſhip and 

goods were ſeis'd thereon. Mr. Broderick and Mr. Dee pray'd a pro- 

lubition as to the goods, ſuggeſting the ſeiſure on land infra on 

comtatus, and ſo not within their juriſdiction. He inſiſted, that 

| the maſter has no power to make ſuch an agreement, nor to ſub- 

ed the goods to the payment of his ranſom, without the expreſs 

authority and conſent of the owners. The power of hypothecation 

in a rojage for neceflaries, is incident to his office, and allow'd for 

the neceſſity of the thing, and the benefit of the owners; but this 


1, for 1s not ſo, for this is a redemption, and a new buying of the ſhip.; 
e in- and if this be allow'd lawful, it will give a power to the maſter, 
$ note to do an injury to the owners, by obliging them to the performance 
to the of an agreement of his making, upon any terms never ſo unreaſon- 

The able, and to compel them to pay more than the ſhip and goods are 
hen 3 worth, as the agreement in this caſe is. Beſides the power of the 
a note maſter is only over the ſhip, and he has no power over the goods 
lf, be and lading, to make any diſpoſition thereof. Admitting the maſter 


has ſuch power, to ſubje& the goods to the payment of this ranſom, 
jt he ought not to bring the ſuit in his own name, but the ſuit 
dught to de carried on in the name of the vendee or purchaſer of 
goods. Admitting the ſuit proper, yet the ſciſure is illegal, vs 
Bbb 3 


1 8 


932 Trin. Term 2 Annae reginae. 


n 


. 


the court of admiralty cannot award ſuch proceſs, as their firſt 
ceſs to compel the party to appear, in the nature of an execution 
againſt the goods. And they can no more begin with ſuch proceſ 
than an inferior court; and as a prohibition ſhall be awarded to an 
inferior court in ſuch caſes, ſo ought it in this, though the party 
© have not yet appear'd, nor any libel be as yet exhibited. Ang «, 
Salk. 31. was it done in the caſe of Captain Sands and Sir Jeſab Child, 5 jp 
& Mar. a prohibition was there granted on the warrant, before 
any libel. ro : 


On the other ſide it was inſiſted by Mr. Eyre and Mr. Mu. 
tague, that no prohibition ought to go in this caſe ; for that the 
maſter has power in this caſe, to ſubject the goods to the pay- 
ment of his redemption; and it is founded on the ſame reaſon 
as his power of hypothecation, the neceſſity of the thing, and 

the benefit of the owners, by parting with ſome part of the 

goods to fave the reſt, whereas otherwiſe the whole would have 

deen loſt. So is Molloy 213, 214. Hob. 11, 12. Note, Hi 
chief juſtice, upon his citing Molloy, ſaid, cite the authorities there 
mentioned if you will, but do not cite the book itſelf. ] But this be- 
ing a matter and a cauſe properly within the juriſdiction of the 
court of admiralty, ſhall be determined there, And in a maritime 
cauſe, whereof they have conuſance, the proceſs of the court may 
be executed upon land, infra corpus comitatus. Beſides the fale c 
delivery of the goods, upon land, will not take away the juriſdiction 
of that court, ſince they have juriſdiction of the original matter. 
And ſo it is adjudg'd, 1 Sid. 320. Thompſen v. Smith, 3 (ri 
685. 2 Saund. 259. Radley v. Egglesfield, 1 Lev. 243. Turn 
v. Neale. As to the objection, that the ſuit in curia admiralitati 
ought not to be in the maſter's name, they anſwer'd, that it is mo 
proper in his name ; for the captors, to whom the ranſom belongs, 

and who have the maſter in their cuſtody, cannot ſue in their own 
names, becauſe they.are enemies; but if the ſuit be not carried on 
between proper parties, it is good cauſe for an appeal, and fhall be 
determined by the rules of the marine law, but it is no ground fr 
a prohibition, But admitting the merits of the cauſe to be againt 
the maſter, yet the owners came too ſoon for a prohibition befor 
they have appear'd, and before any libel exhibited, ſo that it cat- 
Not appear to this court, what the nature of the ſuit is. 


The court deſired to hear a civilian, before they made any nit 
in this caſe, and accordingly Doctor Lane attended for the plaintit 
Salvage of ad- in curia admiralitatiss He argued, that ſalvage, or cauſe . 
— miralty . vagii, as it is mentioned in the warrant, is of admiral juriſdifier 
4” "that the maſter repreſents both the owners of the ſhip, and tie 
traders, and has a truſt repoſed in him, which extends * 
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$ as well as the ſhip; the maſter may detain the goods of the 
merchant for the freight of the ſhip, or wages of mariners. The 
maſter in this caſe by the marine law has an hypothecation of the 
goods to him, to keep till payment be made of the money agreed, 
and not only a bare poſſeſſion, and therefore though he depart with 
the poſſeſſion of the goods before payment, that does not diveſt his 
"tereſt, The goods were in the power and poſſeſſion of the enemy, 
who might have kept or deſtroyed them all, if they had not been 
redeemed by the maſter, which is for the benefit of the owners. 
Redemption is a redemption by the maſter, and gives ſecurity for 
the payment of the money agreed, by ſubjecting his perſon as a 


— 


I 


SAS HAS 


5 pawn or pledge, ſo that he has as it were paid for the goods. This 
. wer of redemption is not founded on the Rhodzan laws, or the 
fon ws of Oleron, but ariſes from the cuſtom and law of nations, and 


the ſame cuſtom or law gives the maſter in this caſe an intereſt in 
the ſhip and goods. - 


0 175 by eg 

0 Here Holt chief juſtice interrupted him and ſaid, we are not now 
here upon the merits of the cauſe, for that is not before us upon this motion. 
be- | 
the It was agreed by the whole court, that no prohibition ſhould be 
time granted in-this caſe, | ; Sar | 


Hitt chief juſtice ſaid, you come too ſoon for a prohibition, before 
appearance, and a libel filed, for you are not yet in court. If this 
proceſs be an illegal proceſs, and not juſtifiable by the rules of their 


Crs, law, you may take your remedy by an action of treſpaſs or replevin. 
uur The caſe of Sands and Sir Joſab Child was on an action upon the ſta- 
wats tute of R:ch, 2. and not on a prohibition as was ſuggeſted. We can- 
mol not try the legality of the proceſs upon a motion. If it come be- 


ones, fore us on an action of treſpaſs, we ſhall then judge both of the le- 
own zaiity of the proceſs and the power of the maſter. - If a replevin or 
ed on a1 action of treſpaſs be brought, and there be a juriſdiction, we 


muſt determine, whether what was done was legally done or no, 


d for upon whatſoever law it is grounded, whether eccleſiaſtical, mari- 
gain time, the law of nations, or whether [H. J.] It ſeems very juſt 
defore and reaſonable in this caſe, that the owners of the goods ought to 


pay the redemption, If a pirate ſhould take the ſhip and goods, jr , pirate | 
and the maſter redeem them, the owners ſhall make him ſatisfac- takes the ſhip [ 
don, and then much more in this caſe, when taken by an enemy, ud Seed, and 


y ule When the maſter makes a compoſition for the benefit of the owners, dem then. © 
aint it 1s highly reaſonable that he ſhould be indemnified. The whole the on,, 
1 j6- ſhip and goods would have been prize, if he had not made this 20 ns 5 
Aion: compoſition ; therefore where there is an inſtant danger of loſing 

d - 4 and goods (as in this caſe, when they were under the capture 

to 


power of the enemy) and no hopes of ſaving them then ap- 
| R pears 
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pears (though afterwards it may happen that the ſhip may be 
7 9 cannot the maſter make ſuch os * 
this, as well as he may throw part of the goods overboard in ca 
of a tempeſt, to ſave the reſt? The maſter has the cuſtody and 
care of the ſhip and goods. Suppoſing then that the maſter hz; 
ſuch a power of compaunding, the goods then remain to him a; 2 
ſecurity to him, and he may detain them till payment, as he 
for freight. But then it is to be conſidered, whether, when he ha 
once delivered them to the owner, or to his uſe, he has not depart- 
ed with his ſecurity, and has no way to come at them again, as it 
is in caſe of freight ? Theſe things are conſiderable, if we go into 
the merits of the cauſe, but that not being before us, I give no opi- 
nion therein. | Le | 


Powell juſtice, This proceſs being only to compel the partics to 
appear, you come too ſoon for a prohibition before libel. We can- 
not determine the legality of the proceſs in this manner, If that 
court has a power in any caſe to proceed againſt the goods, and to 
ſeiſe them on proceſs, we ought not to grant a prohibition ; for 
how does it appear to us, but that this proceſs is awarded in ſuch a 
caſe, wherein it lawfully may.? As to the merits, it ſeems very 
reaſonable, that the maſter ſhould have power to make ſuch a fe- 
demption, as he may throw part overboard in a tempeſt, to fave 
the reſt. And here the goods ſeem to remain in the nature of : 
pawn to the maſter, to ſecure the payment; and if the maſter by 
delivering out the goods has loſt his intereſt therein, and ſo the ſei- 
ſure illegal, yet we cannot determine that on the return of the procel 
before libel: you may plead that matter there, but we cannot take 
notice, that the proceſs is illegal; if it be, you have your remedy. 


Gould agreed. Powys abſent. 
Ewer ver. Jones. 


8. C. 6 Mod. R. Dee moved for a prohibition to the court of admiralty 
; Salle . The caſe was, Jones and other ſeamen libelled there againk 
S. C. Comyns the owners for their wages, who pleaded the ſtatute of limitations 
437. of U. but the judge over- ruled the plea, and gave ſentence for the mit- 
mitation ners to recover, and thereupon the owners appealed, and pending 
pleaded in the the appeal they come for a prohibition, Mr. Dee urged, that the 
odmpal'Y ſtatute extends to that court in this caſe, becauſe the ſuit here 
ners wages a. againſt the perſon immediately for recovery of the debt, 
gainff tne the proceedings are not againſt the ſhip, which was Joſt in the 
ſhip, voyage, e Ges ſeamen have loſt their wages. It is witho! 
queſtion, that the contract is a matter properly conuſable by the 
| 3 | umme 
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on common law, and of right only ſuable in the common law courts, 
aſe where the plea would be a bar, and the ſuit in the admiralty court 
ind is only by indulgence. It might be otherwiſe, if there were no re- 
has medy to be had but only in that court. But when the parties have 
my proper remedy in the courts of common law, they ought not to 
Nay geprive us of the benefit of the ſtatute, by ſuing in the court of 
has aamiralty. And fince it is only by the favour of this court, that 
ws the ſuit there is allowed, you will not grant a favour to them, 
80 which may turn to our prejudice. : | 
m_ icant Darnall againſt the prohibition inſiſted, that the ſtatute 
does not extend to the court of admiralty, or other courts proceed- 
ing by the rules of the civil law. This is a matter of which they 
_ have conuſance, and the judge of the admiralty is the proper judge 
Fw to determine this matter; and after he has given his ſentence, this 
that court muſt give credit to it, and ought not to grant a prohibition 
Fu in a cauſe within their juriſdiction, but leave them to proceed ac- 
n cording to the rules of their own law. As in caſes of hypotheca- 
rs tion and barretry, 1 Rolle, Court 530. p. 2. Bernard verſ. Bridg- 
_ man, Hob. 11. 1 Rolle, Court 530, 531, 532. P. 5 Jac. B. R. 
3 Sure's caſe, The ſtatute does not extend to ſuits in that court 
45 by the words of it, and it ſhall not be taken by equity. The ſta- 
b tute is not pleaded in a ſuit of Chancery, nor in the Eccleſiaſtical 
: cf Court for a legacy, nor in a ſuit founded on a particular cuſtom, 
ar. as a writ de rationabili parte bonorum. March 129, 152. Force 
= v. Bren. The ſtatute extends not to an action of debt for arrears 
jr of rent by indenture. Hutt. 109. Freeman verſ. Stacy. | 


Hu chief juſtice. If the ſuit in the Admiralty Court were for a 
meet maritime cauſe, it would be out of the ſtatute ; for the ſtatute 
| means only duties ſuable at common law, and ſhall not be extended 
by equity beyond the letter of it : therefore the ſtatute does not ex- 
tend to a writ de rationabili parte bonorum, nor to a ſuit in equity, 


lh. Debt on an award is held not to be within the act, but in this caſe Statute of k- 
g the ſuit is for a matter properly ſueable at common law, and there- OI 
tions | fore it ſeems the ſtatute extends to it. Suppoſe any of the plain- 3 
oath tits in the Admiralty Court had brought his action at common equity. 

odin? law, would not the ſtatute have extended to it? And the ſuit in 

t the | the Admiralty Court is not de jure, but by indulgence. As to the 

ore i elles cited by my brother Darnall, not one of them is applicable 

| and to the preſent caſe. The ſentence of a civil law court in a foreign sentence of ei- 
in the m ſhall be executed in a court of the ſame nature here, and vil law cour 
ples proceeding after the ſame law; and no prohibition, becauſe the ln 650, 
by the A courts proceed by a due law, and we muſt give credit to ted here. 


ſentence; as it was adjudged in the time of Charles the ſecond, 
een Hughs and Cornelius. An Engliſh ſhip was taken at ſea 
— - Cer | | by 
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by a French veſſel after the peace made between us and the Dutch 
wherein France was left out, and the ſhip was carried into France 
and condemned there as a Dutch ſhip, and afterwards the ſhip came 
into England; and in an action of trover brought by the owner of 
the ſhip againſt the vendee it was adjudged, that by the ſentence in 
the court of France, though it were an unjuſt ſentence, the property 
was altered ; and the vendee had judgment. 


Pereell juſtice. I agree that the ſtatute ſhall not be extended by 
equity beyond the letter, and therefore they do not allow the ple 
in Chancery. I agree alſo that an action is maintainable at com- 
mon law on this contract, and that the plea would be a bar. But 
it ſeems hard to allow the plea in this cate. But upon reading thc 
plea Powell juſtice took an exception to it, and ſaid you have ple. 
däed it ill. For you fay, reciting the libel, that it appears thereby, 
that no ſuit was proſecuted for this matter within fix years after the 
time it is alledg'd to be due, being the time limited by the ſtatute. 
Now it is not material when the debt is laid in the libel to accrue, 
but you muſt plead, that the cauſe of action did not accrue with- 
in fix years. Suppoſe you ſhould plead to an action at common lay, 
that it appears by the declaration, that fix years are elapſed fince 
the action accrued, would that be good? Now you pray a prob. 
bition, not becauſe they proceed in a matter wherein they have 0 
- juriſdiction, but becauſe the judge has over-ruled your plea which be 
ought to have allow'd; and if the ſtatute had been pleaded in this 
manner at common law, we ſhould have given the ſame judgment 
and over-ruled it too, and ſhall we then grant a prohibition as uro 
an ill ſentence ? Plead it right; we will not award a prohibition, 
becauſe they over-rule an ill plea. And though it be inſiſted, that 
that the judge founded his ſentence upon the inſufficiency, and not 
the informality of the plea, we will not examine the reaſons of ths 
ſentence. 8 55 


Holt chief juſtice acc. Suppoſe it appears on the face of ti 
libel, that the cauſe of action accrued above fix years {ince, 
that a cauſe for a prohibition ? Surely not, for the plaintiff my 
have ſued out proceſs before, As at common law, you can 
take advantage of the ſtatute on the declaration, but muſt plead ! 
becauſe the plaintiff ought to have liberty to reply, that proc 
was ſued out before and continued, or that he was beyond fea, © 
the like. This is not only informally pleaded, but a fault in fi- 
ſtance ; for not having alleged directly that the cauſe of ac 
aroſe above ſix years before, you have hindred the plaintiffs from 
replying a matter to help themſelves. And though the one 
and mater of the plea be good, and ought to be allow'd, yet © 
ing ill pleaded the ſentence is good; and if they have uy The 

2 | hy St 5 


' they are out of the ſtatute, Powell agreed. 
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ſentence, though upon ill reaſons, that is no foundation for a pro- 
dition; for we will not examine the reaſons of their judgment; 
that will be ſet right on an appeal. Though I am not ſatisfied, 
that no prohibition ought to go, when the proceeding only is 
erroneous. The ſentence is given on the plea as it is pleaded, and 
vou make the over-ruling the Jes the ground of your motion, 
hut ſhall we grant a prohibition tor over-ruling an ill . the 
judge ought to have admitted the allegation when he has not, that 
is a proper gr avamen for an appeal. Perhaps the plaintiffs were 
beyond ſea, and did not return within the ſix years, and then 
Diſcharge the rule for 
a prohibition, per totam curiam. | 


It was afterwards moved again, but a prohibition ſtill denied 
but it ſeem'd chiefly becauſe the defendants had appeal'd, for a 
prohibition was granted in Eaffer term between Hide and Partridge 
in the ſame caſe, | VV 


Note, that was only in order to declare, &c. that the point might 
be more ſolemnly ſettled. ZW 

On the debate of this matter Halt chief juſtice ſaid, that a de- Deviſee may 
viſe may maintain an action at common law againſt the terre-te- n an ac 
nant for a legacy devis'd out of land. I make no queſtion of it, mon law for a 
for where a ſtatute, as the 32 & 34 Hen. 8. of wills, gives a'man legacy out of 
a right, he ſhall have an action to recover it of conſequence ; be- 9 
cauſe his right is created by act of parliament: and where an act 
of parliament creates a right, or forbids a thing to be done, an ac- 


| ton lies ex conſeguenti on the ſtatute for the party grieved. H. J. 


Regina ver/. Potter et alios. 


N indictment was preferred againſt the defendants before the à e 
L 1 juſtices of peace on the ſtatute 12 Car. 2. c. 24. for aſſault- lies to remove 
nz and beating a cuſtom-houſe officer. On a traverſe of the in- eee 
dictment the defendants were convicted, but before judgment given on an indiet- 
they obtain'd a certiorari to remove the record of conviction. Mr. ment, and be- 
Attorney general moved for a procedendo, for they cannot remove wot a. 
the record of conviction only, for by that means they prevent the 
Juſtices from giving judgment ; they ought to ſtay till judgment 
ben, and then bring their writ of error. The.e is a capias out 
4zanft the defendants to bring them in, for the juſtices cannot give 
Judgment, and ſet a fine upon them, in their abſence, unleſs they A fine cannot 
«ppcar, no more than this court can, as was held in the caſe of Beet in the 


Lan f defendant's 
ad the quaker on a conviction on the conventicle act. abſence. 


Mr, 
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Mr. Broderick for the defendant. We ſhall take exceptions in 
arreſt of judgment, and matters of law are more fit to be deter. 
mined here than before the juſtices. Such certioraris have been 
allowed to remove recordum convictionis, and a certiorari is the 
only method in this caſe, for a writ of error does not lie here, no 
more than on a conviction before the juſtices by virtue of any 
particular authority, 


Holt chief juſtice. Without queſtion we may award a certimari 
after conviction, and before judgment, though it be founded on 
an indictment ; and it may be reaſonable to do it in ſome caſes, a; 
was done on the indictment of murder between Liſſe and Arn. 
ftrong ; and in the time of Scroggs chief juſtice, on a conviction 
upon an indictment for words in Glouceſter, a certiorari was award- 
ed, to the end the King's Bench might give the judgment for 
the greater example. We uſually grant a certiorari, where it 
appears to us to be ſuch a conviction, upon which no writ of error 
lies. And it was the old courſe of the crown-office, firſt to re- 

move the whole record and proceedings on an indictment by cer. 
tiorari, and then bring a writ of error quod coram vclis reſdi, 
even after judgment given on the indictment. | But though ve 
may grant a certiorari, yet we will confider whether it be proper 
or not; and therefore ſince the defendants have ſtood a trial betore 
the juſtices, it is reaſonable the juſtices ſhould give judgment alſo: 
therefore*take a procedendo, and let the defendants bring their writ 
of error, if they think fit. Powell juſtice agreed. : 


Aſhby ver/. White & alios. 


S. C. Salk. Paci coram domino rege apud Weſlmonaſterium de termi ſandi 
5 Ol 6 Mel Hilarii anno 13 Will. 3. Regis, Rot. 460. Bucks, /. Mattlia 
as. | * Aſhby queritur de Willielmo White, Ricardo Talbois, Willielmo Bil, 
Cale for refu- of Ricardo Heyden, in cuſtodia mareſcalli, &c, pro eo videlicet, quid 
ſing e dune cum 20 die Nevembris 12 Will. 3. e curia cancellariae ipfius dmin 
election of ri nunc apud Weſtmonaſterium in comitatu Middleſextae emanavi 
_ parliamens 8 oo ddam breve ipfius domini regis nunc tunc vicecomiti Bucks praedidl 
mea, . . . 3 . 

dirc&um, recitando quod dictus dominus rex de adviſamento et aſi 
conflii ſui pro quibuſdam arduis et urgentibus negottis eundem dictin 
dominum regem, ftatum, et defenfionem regni ſul Angliae, et ecclut 
Anglicanae concernentibus, quoddam parliamentum ſuum apud cn. 
tatem ſuam Weſlmonafterium ſexto die Februaris tunc froxime fr 
turi, teneri ordinaverit, et ibidem cum praelatis, magnatibu, * 
proceribus dicti regni ſut colloquium habere et tractatum, idem cha- 
nus rex nunc eidem tunc vicecomiti Bucks per dictum breve fra. 


afu 
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it firmiter injungendo, quod fudta proclamatione in proxi . 
— ſuo paſt receptionem ejuſdem brevis tenendo de die et loco 


nediftis, duos milites gladiis cinetos magis idoneos et  diſcretos co 
mitatus praedidli, et de qualibet civitate comitatus illius . duos caves, 


1? d quolibet burgo duos burgenſes de diſcretioribus et magis ſuffict- 


wtilus, libere et indifferenter per ullos, qui hujuſmodi proclamations 
interforent juxta formam flatutt inde editt et provifi, eligi, et no- 
nina eorundem militum, civium, et burgenſum fic eli genderum in 
quibuſaam indenturis inter ipſum tunc vicecomitem et illos, 9 bu- 
uſmod; electioni inter forent inde conficiendis (licet hujuſmodi eligendi 
"tracſontes forent vel abſentes) inſeri, eoſque ad dictos diem et lecum 
venire faceret, ita quod iidem milites Plenam et ſuſficientem pote- 
flatem pro /e et communitate comitatus, Fc. ci vitatum et burgorum prae- 
tiaorum diviſim ab ipſis haberent, ad factendum et conſentiendum 
bis, quae tune ibidem de communi conſilio aifti regni ipſius domini 
regts nunc, favente Deo, contingerent ordinari ſuper negotiis ante- 
dictis, ita quod pro defetlu poteftatis bujuſmodi, ſeu propter impro- 
widam electianem militum, civium, aut burgenſium praedictorum, 
dia negotia infecta non remanerent quovis modo, et electionem illam 
in plens comitatu ipſius tunc vicecomitis faclam diſtindte et aperte 
ſub ſigillo ſus et ſigillis eorum qui electioni illi inter foren eidem do- 
mins regi nunc in cancellaria ſua ad dictos diem et lecum certifi- 
caret indilate, remittens eidem domino regi alteram partem inden- 
turae praedidlae eidem brevi conſutam, una cum brevi illo; quod 
qudem breve poſtea et ante praedictum ſextum diem Februaru in 
brevi praedicto mentionatum, ſcilicet 29 Decembris anno 12 ſupra- 
dicto apud burgum de Ayleſbury praedictum in. ditto comitatu Bucks, 
cuidem Roberto Weeden armigero tunc vicecomiti ejuſdem comitatus 
Bucks deliberatum fuit in forma juris exequendum ; virtute cujus 
guidem brevis praedictus Rabertus Weeden vicecomes comitatus Bucks 
praediett ut praefertur tunc et ibidem exiſtens, poſtea et ante prae- 
dium ſextum diem Februarit, ſcilicet 30 Decembris anno 12 ſupra- 
ae apud burgum de Ayleſbury praedictum in dicto comitatu Bucks, 
fect quoddam pracceptum ſuum in ſcriptis ſub figillo ipfius Robertt 
Ieeden efficii ſui vicecomitis comitatus Bucks praedicti, conſtabu- 
tarts burgi de Aylesbury praedicti directum, recitando diem et locum 
parlamenti praedicti tenendi, perinde eos requirens et eis in man- 
dalis dans, quod facta proclamatione infra burgum praedictum de 
die et lic in eodem praecepto recitatis, cauſarent libere et indiffe- 
renter eligi duos burgenſes burgi illius de diſcretioribus et magis ſuf- 
hentibus per ipſos qui hujuſmodi proclamationi interforent, juxta 
Jermam flatutorum in talibus cafibus editorum et proviſorum, et no- 
mna dictorum burgenfium fic electorum (licet praeſentes forent vel 
clſentes) inſeri in quibuſdam indenturis inter dictum vicecomitem et 
iiles gui haberent intereſſe in hujuſmodi electiane, et quad eos venire 
Jacerent ad diem et locum in eodem praecepto recitatos, ita quad 
D d d . 
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didti burgenſes baberent plenam et ſuſſicientem poteſlatem pro fe e 
communitate burgi praedifti ad faciendum et conſentiendum iii quae 
tunc ibidem de communi confilio dicti regni, favente Deo, contin. 
gerent ordinari ſuper negotiis antedictis, ita quod pro defettu 571 
modi poteſtatis, aut propter 1mprovidam electionem burgenſium prae. 
diflorum, dicta negetia infecta non remanerent, et quod elefimen 
indilate eidem tunc vicecomiti certificarent, mittentes eidem vices. 
miti alteram partem indenturae praediftae dicto praecepto annexan. 
ut idem vicecomes eandem certificaret diffo domino regi in cancells. 
ria ſua ad diem et locum praedictos: quod quidem praeceptum pole 
ct ante praedidtum ſextum diem Februarii, ſcilicet eodem 30 Decen- 
 bris anno ſupradicto, apud burgum de Aylesbury praedictum in dit 
comitatu Bucks, eiſdem M. W. R. J. W. B. et R. H. adtunc er 
uſque ad et poſt returnum ejuſdem brevis conſtabulariis burgi de Ayl. 
ury praedicti exiſtentibus, in forma juris exequendum deliberatun 
fuit, quibus quidem W. W. Sc. ratione officii ſui praedicti conjta- 
bularicrum burgi praedicti executio praecepti illius de jure adtunc & 
ibidem pertinuit: virtute cujus quidem praecepti ac vigore brexis 
praedicti iidem burgenſes burgi praedicti exiſtentes in ea parte debite 
praemoniti poſtea et ante ſextum Februarii, ſcilicet 6 Januari 
anno 12, Sc. apud burgum de Aylesbury praedidtum, coram eiſdem 
W. M. Sc. conſtabulariis praedictis aſſemblati fuerunt ad dus bur- 
genſes pro burgo ills eligendum, ſecundum exigentiam brevis et prac- 
cepti praediftorum, et durante nas <a la ad intentionem illan, 
et antequam hujuſmodi duo burgenſes virtute brevis et praccepti 
praedicti elefti fuerunt, ſcilicet die et anno ultimo ſupradittis, 
burgum de Aylesbury praedictum in comitatu praedicto, idem Matthi 
Aſhby adtunc et ibidem exiſtens burgenſis et inbabitans burgi prat- 
dicti, et eleemoſynas ibidem aut alibi adtunc aut antea non recipien, 
fed debite qualiſicatus et intitulatus exiſtens ad ſuſfragium ſuum ad 
eligendum duos burgenſes pro burgo praeditto ſecundum exigentian 
brevis et praecepti praedicti dandum coram eiſdem M. M. &c. qua. 
tuor con abulariis burgi illius, quibus tunc et ibidem debite pertinut 
ad ſuffragium ipſius Matthiae Aſhby de et in praemiſſis capiendum et 
allecandum, paratus fuit et obtulit ſuffragium ſuum dare pro el 
gendo Themam Lee baronettum, et Simonem Mayne armigerum, du 
burgenſes pro parliamento illo, virtute et ſecundum exigentiam bre. 
dis et praecepti eee ac ſuffragium ipſius Mattbiae tunc d 
ibidem de jure debuit admitti, et praedicti W. W. &c. fic conflabu- 
larii burgi praedicti tunc et ibidem exiflentes, tunc et ihidem . 
iti fuerunt per ipſum Matthiam Aſhby ad ſuffragium ipſus Martha 
Aſpby praedicti in praemiſſis recipiendum et allocandum : iidem tt 
men M. W. &c. adtunc et ibidem conſtabularii burgi praedicti en- 
fRentes, praemiſſorum non ignari, ſed machinantes et fraudulenttr ® 
992 eundem Matthiam Aſbby in bac parte damn 


» 


care, et de privilegio ſus de et in praemiſſis praedictis — - 
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Ale fruftrare, eundem M. A. ſuffragium ſuum in ea parte 


lire adtunc et ibidem obftruxere et adtunc et ibidem penitus recuſa- 
-vre ad eundem M. A. ſuffragium ſuum pro eligendo duos burgenſes 
pro burgo illo ad parliamentum praedictum dare permittendum, ac 
lufragium ipfius M. A. pro electione tllo non receperunt neque allo- 
"verunt : ac duo burgenſes de burgo illo pro parliaments praedicto 
( raedicto M. A. fic, ut praefertur, excluſo) fine aliquo agi 1p- 
iu M. A. adtunc et ibidem virtute brevis et praecepti praedicti 
abi fuerunt; in eee PO privilegii ipfius M. A. de 
# in praemiſſis praediftis : unde idem M. A. dicit, quod deteriora- 


tus eff, et damnum habet ad valentiam 200 librarum, et inde pro- 


duit ſectam, &c. 


After a verdict for the plaintiff on not guilty pleaded, it was 
mov'd in arreſt of judgment by ſerjeant Mhitacre, that this action 
was not maintainable. And for the difficulty it was order'd to 
ſtand in the paper, and was argued Trin. 1 Q. Ame by Mr. Weld 
and Mr. Mountague for the defendants, and this term judgment 
was given againſt the plaintiff, by the opinion of Powell, Ponoys, 
and Gould, juſtices, Holt chief juſtice being of opinion fon the 
plaintiff, 8 7 


Gonld juſtice. I am of opinion, that judgment ought to be 
given in this caſe for the defendants, and I cannot by any means 
be reconciled to give my judgment for the plaintiff, for there are 
no foot-ſteps to warrant ſuch an opinion, but only a ſingle caſe. 
am of opinion, that this action is not maintainable for theſe four 
reaſons : firſt, becauſe the defendants are judges of the thing, and 


at herein as judges: ſecondly, becauſe it is a parliamentary matter, 
with which we have nothing to do: thirdly, the plaintiff's privi- 


lege of voting is not a matter of property or profit, ſo that the 
hindrance of it is merely damnum- fine injuria : fourthly, it relates 
to the publick, and is a popular offenſe. N 


As to the firſt, the King's writ conſtitutes the defendant a judge 


in this caſe, and gives him power to allow or diſallow the plain- 
itt s vote. For this reaſon it is, that no action lies againſt a ſheriff 
for taking inſufficient bail, becauſe he is the judge of their ſuffi- 


ciency. So is the caſe of Medcalf verſ. Hadgeſan, Hutt. 120. and 
their ſufficiency is not traverſable, as 1 Lev. 86. Bentley verſ. Hare, 


Upon the ſame reaſon the reſolution of the court is founded in 


the caſe of Hammond v. Howell, 2 Med. 218. that no action lies 


*gunſt a man for what he does as a judge. 9 Hen. 6. 60. p. 9. 


2. This is a parliamentary matter, and the liament is to 


ndge whether the plaintiff had a right of deting or not; for 
| it 
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it may be a diſpute, whether the right of election be in a f 
number, or in the populace; and this is proper for the parliament: © 
to determine, and not for us; and if we ſhould take upon ug #v 
determine, that he has a right to vote, and the parliament be of ® 
opinion that he has none, an inconvenience would follow Fas 


contrary judgments. So in 2 Ventr. 37. Onflow's caſe, it is ad- 
judged, that no action lies for a double return of members to Pas 


in parliament. The reſolution of the King's Bench in the caſe of 
Barnardiflon v. Soame, 2 Lev. 114. was given on this particular. 
reaſon, that there had been a determination before in parliament in 
favour of the plaintiff. And Hale ſaid, we purſue the judgment of 
the parliament ; but the plaintiff would have been too carly, if be 
had come before; and yet that judgment was reverſed. 


3. It is not any matter of profit, either in praeſenti or in future, 
To raiſe an action upon the caſe, both damage and injury muſt 
concur, as is the caſe of 19 Hen. 6. 44. cited Hob. 267, If a man 
forge a bond in another's name, no action upon the caſe lies, till 
the bond be put in ſuit againſt the party: ſo here, it may be this © 
refuſal of the plaintiff's vote may be no injury to him, according 


as the parliament ſhall decide the matter ; for they may adj 
that he had no right to vote, whereby it will appear, the plaintiff 
conie- 


was miſtaken in his opinion as to his right of election, an 


quently has ſuſtained no injury by the defendant's denying to take 


his vote. 


4. It is a matter which relates to the public, and is a kind of 
popular offenſe, and therefore no action is given to the party; "tut | 
by the ſame reaſon one man may bring an action, a hundred m, 
and fo actions infinite for one default; which the law will not#+ 
low, as is agreed in Williams's caſe, 5 Co. 73. a; and 1046 
Boulton's caſe. Perhaps in this cafe after the parliament have f, 
judged the plaintiff has a right of voting, an information-may ls 
againſt the theriff for his refuſal to receive it. So the caſe of N 
v. Heskins, 2 Cro. 308. 2 Erownl. 194. Such an action as this u 
never brought before, and therefore ſhall be taken not to lie, thang 
that be not a concluſive reaſon. As to the caſe of Sterling v: Tur 
2 Lv. 50. 2 Ventr. 50. where an action was brought by the 
tiff, who was candidate for the place of bridgemaſter of ; 
tor retuſing him a poll, and adjudged maintainable, there is a lol 
of a profitable place. So the caſe of Herring v. Finch, 2 Leu 
where the plaintiff brought an action on the caſe againſt the dela 
dant, for that the plaintiff being a freeman, who had a voice in the 
election of a mayor, the defendant being the preſent mayor 
to admit his voice; in that caſe the defendant is guilty of a bread 
of his faith: and in both theſe caſes the plaintiff has no 4 
- 
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2 jther in liament or any where elſe, as the plaintiff in our 
—— 80 4 I am of opinion, that judgment ought to be 
nn for the defendant upon the merits. But upon this declaration 


the plaintiff cannot maintain any action, for the plaintiff does not 


allesc in his count, that the two burgeſſes elected were returned, 
nd if they were never returned, there is no damage to the plaintiff, 
%&e'2 Br. 265. But I do not rely upon this fault in the decla- 


Props juſtice. I am of the ſame opinion, that no action lies 
zjainſt the defendant, 1. becauſe the defendant as bailiff is 7a 
2 judge, and has a diſtinguiſhing power either to receive or refuſe 
the votes of ſuch as come to vote, and does preſide in this affair at 
the time of election: though his determination be not concluſive, 
but ſubject to the judgment of the parliament, where the plaintiff 
muſt take his remedy. | 


2. If the defendant miſbehave himſelf in his office by making a 
falſe or double return, an action lies againſt him for it on the late 
ſutute, and therein all this matter of refuſing the plaintiff's vote is 
compriſed, and all the ſpecial matter is ſcann'd in that action. 
And if you allow the plaintiff to maintain an action for this mat- 
ter, then every elector may bring his action, and ſo the officer 
ſhall be loaded with a number of actions, that may ruin him; and 
he may follow one law-ſuit, though he may not be able to follow 
many. Theſe actions proceed from heat, I will not call it revenge; 
and it is not like ſpliting of actions, ſcilicet, of one cauſe of action 


into many, but the cauſes of action are ſeveral, and the court cannot 


unite them, but A. B. C. D. E. and a hundred more, may at this 
me bring actions. 


3. There is a vaſt intricacy in determining the right of electors, 
and there is a variety, and a different manner and right of election 


every borough almoſt. As in ſome boroughs every. potwaller has 
| a right to vote, in ſome reſiants only vote, and in others the out- 
lying burgeſſes that live a hundred miles off; nay, I know Ludl:v 
a borough, where all the burgeſſes daughters huſbands have a right 
to vote, But now all this matter is compriſed in an action againſt 
the officer for a falſe return. But it is objeted, that by the law 
of Enzland every one who ſuffers a wrong has a remedy ; and here 
$2 privilege loſt, and ſhall not the plaintiff have a remedy ? To 
Lanſwer, firſt, it is not an injury, properly ſpeaking ; it is not 
for the plaintiff does not loſe his privilege by this refuſal, 
hen the matter comes before the committee of elections, the 


Phintiff's vote will be allowed as a good vote: and fo in an 


upon the caſe by one of the candidates for a falſe return, this 
Eee tender 
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lay for the candidate, who was the party aggrieved, againſt the of. 


injury; and till the 7 & 8 Vill. 3. no action lay for the candidate 


tender of his vote by the plaintiff ſhall be allowed as much as fs 
had been. given actually and received. And if this refuſal of the 
plaintiff's vote be an injury, it is of ſo ſmall and little conſideration 
in the law, that no action will lie for it; it is one of thoſe thin 5 
within the maxim, de minimis non curat lex. In the caſe of 75 
v. Hoskins, 2 Cro. 368. Mo. 843. 2 Bulftr. 336. 1 Null. Rep. 125. 
where an action is brought againſt the lord of a copyhold ance 
for refuſing to accept one named as ſucceſſor for life by the pre 
ceeding tenant for life, according to the cuſtom, there the plaintif 
ſuffers an injury, and yet it is adjudged, that no action lies. The 
late ſtatute 7 & 8 Vill. 3. gives an action againſt the officer for 2 
misfeaſance to the party grieved, z. e. to the candidate, who is to 
give his vote; ſo that by the judgment of the parliament he can- 
not have any action. Before the ſtatute of 23 Hen. 6. no action 


ficer, for a falſe return, becauſe it related to parliamentary matters, 


as is adjudged 3 Lev. 29, 30. Onſloꝛ v. Rapley, and yet he had an 


againſt the officer for a double return, as is adjudged in the ſame 
caſe, 3 Lev. 29. 2 Ventr. 37. and yet he ſuffered an injury thereby; 
a fortiori no action ſhall lie for the plaintiff in this caſe. 


4. This action is not maintainable for another reaſon, which! 
think is a weighty one, via. this action is primae 1mpreſſionts ; never 
the like action was brought before, aud therefore as Lz#tleton uſes | 
it to prove that no action lay on the ſtatute of Merton, þ parent: 
conquerantur, ſ. 198. for if it had lain, it would have ſometimes been 
put in uſe: ſo here. So in the caſe of lord Say and Seale v. Stephen, 
Cro. 142. for the law is not apt to catch at actions. It is agreed 
by the conſent of all ages, that no action lay at common law againſt 
the officer for a double return; and yet in one year, viz. 1641. 
there were no leſs than ſeventy double returns, and yet they mad: 
no act to help it, though the parliament could not be miſconuſant 
of the matter. 5 


5. Another reaſon againſt the action is, that the determination 
of this matter is particularly reſerved to the parliament, as a matte! 
properly conuſable by them, and to them it belongs to determine 
the fundamental rights of their houſe, and of the conſtituent par 
of it, the members; and the courts of Weſtminſter ſhall not te. 
them who ſhall ſit there. Beſides, we are not acquainted with the 
learning of elections, and there is a particular cunning in it not 
known to us, nor do we go by the ſame rules, and they often de · if 
termine contrary to our opinion without doors, The late ſtatuts, 
which enacts, that the laſt determination of the houſe as to the 
right of election ſhall be a rule to the judges in the trial of any 7 


3 
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-. a declaration of their power, and the paths the judges are to walk 
in are chalked out to them, ſo that they are not left to uſe their 
own judgment; but the determination of the houſe is to be the rule 
of law to us, and we are not to examine beyond that. Suppoſe 
in this action we ſhould adjudge one way, and after in parliament 


i ſhould be determined another way; or ſuppoſe a judge of nf 
rius, before whom the cauſe comes to be tried, ſhould ſay, I am 
got bound by the rule of the laſt determination in parliament in 


this action, for this is another ſort of action, not within the mean- 
ing of the ſtatute ; theſe things would be of ill conſequence. | 


6. Another reaſon againſt this action is, that if we ſhould allow 
this action to lie for the plaintiff, @ fortiori we muſt allow an action 


to de maintainable for the candidates againſt the defendant for the 


{ime refuſal; for the candidates have both damnum et injuriam, and 


ce the parties aggrieved ; and if we ſhould allow that, we ſhall 


multiply actions upon the officers at the ſuit of the candidates, and 
every particular elector too; ſo that men will be thereby deterred 
from venturing to act in ſuch offices, when the acting therein be- 
comes ſo perilous to them and their families. I will not inſiſt upon 


the exceptions to the declaration, but give my opinion upon the 


merits. I think there is a ſufficient allegation in the count of the 


return of the election, eſpecially after a verdict, Nor ſhall I inſiſt, 
that it does not appear in the declaration, how near the party was 

to be choſen ; nor that this action is brought merely for a poſſibi- 
ly, for this is an action for a perſonal injury, and the plaintiff 


might give his vote for which he pleaſed, either the candidate that 
hid fewer or more voices, or he might give his vote for one who 
h:4 no other burgeſs's voice but the plaintiff's own; for the plain- 
tt in thoſe caſes is deprived as much of his privilege, as if the 
pcrion for whom he voted was neareſt to be choſen. But it has 
been objected, that the defendant ſhould not have abſolutely re- 
{aled to receive the plaintiff's vote, but ſhould have reſerved it for 


« (crutiny, and ſhould have admitted it de bene eſſe. To that 1 


an\wer, he might indeed have done ſo, but he was not obliged to 
co it, for the officer ſuppoſed to know every man's right and 
pretente of election, and commonly the weaker party are for bring- 
ng in new votes, and deviſing new contrivances ; but the officer 
0u2ht to difallow them at firſt, and not to give ſo much counte- 
ance to ſuch a practice, as to reſerve it for a ſcrutiny. As here in 
rtminſter ball, when a matter of law comes before us, if it be 
: Clear caſe, we may give judgment in it on the firſt argument, 
and it will be a good judgment, although it be uſual to hear ſeveral 
Lunents. The objection of weight is the reſolution between 
ng and Turner, 2 Lev. 50. Hale ſaid it was a good prece- 
cent: and the caſe of Herring and Finch, 2 Lev, 250. though as 
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to that caſe it was not adjudged upon the matter of law, but went 


And although it may be ſaid, that this caſe alſo relates to the govern. 


that does not relate to the parliament as this matter does, and the 


election; for if the plaintiff had a right to vote, then this action 


where the heats do not ran ſo high, as in things belonging to the 
| Iegillature : therefore this being an unprecedented cafe, I ſhall con- 


upon their ſirſt reaſon, that the defendant is a judge. I do not un- 


judge; ſurcly he muſt be a judge or no judge. The bailiff 1s not 2 


a... 


off upon a point of evidence; yet I will admit the action to lie for 
the plaintiff in thoſe caſes, but they do not at all relate to the par. 
liament, but are matters of cuſtom merely relating to the govern. 
ment of the city, and are properly determinable at common law. 


ment of the town, ſo does a public nuſance in a high way ; but if 
a particular perſon receive an injury, he may have his action; but 


whole caſe here turns upon that, vi. its being a parliamentary 
matter. If we ſhould admit this action to lie, we ſhall have work 
enough in Weſtminſter hall brought in by a fide wind; nay, fo 
much, that we ſhall even be glad to petition the parliament to take 
this power away from us. Befides, the judgment here cannot be 
called properly a determination, it will only be a litigation ; for 
our judgment cannot be cited as an authority in parliament, nor 
will the parliament mind it, or be bound up by it, for they them. 
ſelves are not bound even by their own determination, but may 
determine contrary to it, though that. be a rule upon the courts of 
W-e/tminjter. But it has been objected, that this is no determination 
of the election in this judgment, but only of a particular injury. 
To that I anſwer, it will be in conſequence a determination of the 
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is maintainable; if he has no right, then he can have no action; 
and by conſequence twenty others may have a right to vote, and 
the election may turn upon this ſingle vote; and his right of voting 
is as much parliamentary as the whole election, and may as much 
intangle the caſe. It is ſaid in Onflew's caſe, 2 Ventr. 37. that the 
courts at Weſtminſter muſt not inlarge their juriſdiction in thete 
matters, farther than the ſtatutes give them; and indeed it is a hap- 
pineſs to us, that we are ſo far diſengaged from the heats, which 
attend elections. Our buſineſs is to determine of meum and tum, 


— — Ss 


clude with a ſaying of my lord Coke, 2 Bull. 338. Onnis tte 
vatio plus novitate perturbat quam utilitate prodeſt. | 


Pxwell juſtice, I am of the ſame opinion, that judgment oug!it 
to be arreſted. As to the novelty of this action, I think it no ar- 
gument againſt the action; for there have been actions on the calc 
brought, that had never been brought before, but had their beęit. 
ning of late years, and zwe muſt judge upon the fame reaſon as other 
caſes have been determined by. I do not agree with my brothers 


detſtand what my brother Powys means by ſaying, he is quajs 


judge, 


the 2 WE 
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: ; bat only an officer, or miniſter to execute the precept. But 
[ agree with them in their other reaſons to give judgment againſt 
the plaintiff, and chiefly becauſe in this action there does not appear 
ch an injury or damage as is neceſſary to maintain an action on 
the caſe, An injury muſt have relation to ſome privilege the party 
has, The caſe of Turner and Sterling, 2 Lev. 50. is adjudged up- 
on 2 particular reaſon ; for the defendant by refuſing him the poll, 
deprived him of the means of knowing whether he had a right or 


not, If ceftuy que uſe defires the feoffees to make a feoffment over 


to another, and they refuſe, no action upon the caſe lies againſt 
them for this refuſal. And in the caſe of Ford againſt Hoskins, 
2 Bur. 337. 2 Cros 368. it is reſolved, that no action lies for the 
nominee againſt the lord, for refuſing to keep a Court, and to ad- 
mit him; yet that is a hard caſe, for the party is thereby: depriv'd 
of the means of coming to his right. But that caſe differs from 
the caſe of Sterling againſt Turner; for the party hath a known re- 
medy in Chancery, to compel the lord to hold a court, and admit 
him, but the other hath no remedy againſt the mayor but an action. 


Here is no injury te the plaintiff, for though he has alledg'd in his 


declaration, that he had a right to vote, and was hindered of it by 


the defendant, yet that does not give him a right, unleſs the find- 


ing thereof by the jury do confer ſuch right ; but that cannot be ſo, 
for the jury cannot judge of this right in the firſt inſtance, becauſe 
it is a right properly determinable in parliament. The parliament 
have a peculiar right to examine the due election of their members, 
which is to determine whether they are elected by proper electors, 


ſuch as have a right to elect; for the right of voting is the great 


difficulty in the determination of the due election, and belongs to 
the parliament to decide. But it is objected, admitting the plaintiff 
had a right to vote, and was deprived of it, ſhall he have no re- 
medy ? To that I anſwer, he ſhall have a remedy in proper time, 


but the plaintiff here comes too ſoon, he ſhall have a remedy by 


action after the parliament: have determined that he had a right, but 
not before, This is not ſuch a right, the deprivation whereof will 


make an injury, till it be determined in parliament. But the plain- 


tf has a proper remedy by petition to the parliament ſetting forth 
his caſe, and after the parliament have adjudg'd that he had a right 


ob voting, he ſhall have an action at law to recover damages, when 


his right is ſo fixed and ſettled, The opinion of my lord Hobart 
in the caſe of Sir William Elvis and the archbiſhop of York, Hob. 
3!7, 318. and the reaſon of that opinion comes very near to the 
pretent caſe, That if a church be litigious, and two clerks be 
preſented to the ordinary, and he award a jure patronatus, to in- 
qure which patron has the right, and the inqueſt find for one, and 
yet the ordinary receive the clerk of the other, contrary to the find- 
ing of the jury, in that caſe if the other patron bring his guaere im- 
| J pedit 
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Caſe for poſſi- Meerly a damage in opinion or conſequence of law. Fot a poſiib- 


bility of da- 
mage. 


defendant obſtructed him from giving his vote; but that 1s too gene 


+> „ * 
peait againſt the uſurper and his incumbent, not naming the biſh 
and proves his title, he may afterwards have an action upon the caſe 
againſt the ordinary, for that wilful wrong delay and trouble, that 
he hath put him to; and he ſhall recover coſts and damages, not 
in reſpect of the value of the church (for there are no damages fs 
that by the common law, but by Meſt. 2.) but for the other te- 
ſpects beforementioned. But if he name the ordinary in the quare 
impedit, he can have no other action of the caſe ; neither ſhall he 
have ſuch action upon the caſe before he hath tried his title in 
a4 proper action, and againſt the proper parties. So that in that 


caſe, though the patron's right, being found by the jury on the 
Fare patronatus, is in ſome meaſure determined, yet he ſhall not 


maintain an action upon the caſe againſt the ordinary, but he muſt 
firſt prove his title in a proper manner by a quare impedit, and 
thereby prove the ordinary a diſturber; and after that he may bing 
his action on the caſe againſt the ordinary for his damages. Where 
the party has no poſſibility of ſettling his right, as in the caſe of r- 
ling and Turner, there he ſhall maintain his action for the diſturb- 
ance before his right be ſettled ; but where he has a proper method, 
as in our caſe, he ſhall not maintain an action till his right be deter- 
mined; and the reaſon of this difference is very ſtrong, becauſe of the 
inconveniencies of contrary determinations upon the ſeveral actions, 
or of the different judgments by the houſe of commons, and the 
judges at common law: for the houſe may be of opinion that the 
plaintiff has a right to vote, and yet the judges may be of opinion 
upon the action that he has none, and give judgment againſt him, 
and then though he has a right he will have no remedy : ef e cu 
verſo, But this difference of opinions will be prevented by ſuch a 
previous application to the houſe before any action brought. he. 
ſides in this caſe, here is not a damage upon which this action i 
maintainable; for to maintain an action upon the caſe, there mult 
be either a real damage, or a poſſibility of a real damage, and n 


lity of a damage, as an action upon the caſe lies for the owner d 
an antient market, for erecting a new market near his; and 
yet perhaps the cattle that come to the old market might od 
be fold, and fo no toll due, and conſequently no real damagr, 


but there is a n of a damage. But in our caſe theres 


no poſſibility of a damage. It is laid in the declaration, that tx 
ral, without ſhewing the manner how he obſtructed him, as tit 
the defendant kept him out of the uſual place, where the votes i 
taken. The plaintiff ſhews no damage in his count, and the verdi 
will not ſupply it, for the plaintiff ought always to allege a damage; 
as in an action upon the caſe brought againſt the leſſee by 1 


the reverſion, for refuſing to permit him to enter to view waſte, f 


— © 4 —_— — pe — ts. 


— £© Maw bs — — — — 3 


— 


Trin. Term 2 Annae reginae. 


949 


Huld not be ſufficient to alledge thus generally, that the defendant 
»btructed him, Sc. It is laid here, that the defendants m 
he plaintiff ad ſuffragium ſuum dare obſtruxerunt, et penitus recuſa- 
»-rurt, I do not know what that means in this caſe. Indeed it is 
ſuffcient deſcription of a diſſeiſin of a rent ſeck, but if the plain- 
uf gives his vote for a candidate, that is as effectual as if the officer 
it it down, for it is his vote by the giving of it, and the officer 
eannot hinder him of it, and on a poll it will be a good vote, and 
uit be allow'd, and ſo there is no wrong done to the plain- 
if, for his vote was a good vote notwithſtanding what the defen- 
{int did. Beſides the plaintiff can make no profit of his vote; and 
it is like the caſe of a quare impedit, in which the plaintiff at com- 


rreſentation, and ſo could make no profit of it. So here, for it 
would be criminal for the plaintiff to ſell his vote. Perhaps the 
putting the plaintiff to trouble and charge, to maintain and vindicate 
lis right of voting, might be ſufficient damage to maintain an ac- 
ton on the caſe ; but as our caſe is, I cannot ſee that the plaintiff 
has received any damage. Great inconveniences do attend the al- 
lowance of this action, as my brothers have ſaid ; as that it will 
occaſion multiplicity of actions, and for that reaſon it is, that the 
law gives no action to a private perſon for a publick nuſance, for 
there is a remedy by indictment to redreſs it. So here the plaintiff 
has a remedy in parliament. As to the caſe of Weſtbury againſt 
Pruell, Co. Li. 50. a. where the inhabitants of Southwarke had a 
watering place for their cattle by cuſtom, which was ſtopped up ; 
there any inhabitant might have an action, becauſe there was no 
other remedy by preſentment or the like: but if it had been a nu- 
lance preſentable, no action would have lain. So in the caſe of 
Lerling and Turner, the had no other remedy. ' So in the 
cle of Herring and Finch, which is a ſtrong caſe ; and I do not 
«now whether an action will lie in that caſe, for refuſing to admit 
his voice to the election of a mayor; but there the plaintiff has no 
aber remedy, nor other way to ſettle his right. If we ſhould ad- 
Judge, that this action lies, it will be dangerous to execute any of- 


ces, which will be a thing of ill conſequence. I am of opinion 
upon the whole matter, that after a determination in the parlia- 
ment for the plaintiff's right, the trouble and charge of vindicating 


tore the judgment ought to be arreſted. 


a Hut chief juſtice. The ſingle queſtion in this caſe is, Whether, 
wi iree burgeſs of a corporation, who has an undoubted right to 
$5 his vote in the election of a burgeſs to ſerve in parliament, be 

5 | | refuſed 


dee of this nature, and will deter men from undertaking public of- 


mon law recovered no damages, becauſe he ought not to fell the - 


it will maintain an action, but in this caſe no action lies, and there- 
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refuſed and hinder'd to give it by the officer, if an action on the cal 


Any freehold- their freehold itſelf can be taken away. Before the ſtatute d 
er intitled to 


vote at clecti- 
on. 


the plaintiff. My brothers differ from me in opinion, and they all 


conſider their reaſons. My brother Gould thinks no action will lie 


will lie againſt ſuch officer. 
I am of opinion that judgment ought to be given in this caſe * 


differ from one another in the reaſons of their opinion; but not- 
withſtanding their opinion, I think the plaintiff ought to recover 
and that this action is well maintainable, and ought to lie. 1 wil 


againſt the defendant, becauſe, as he fays, he is a judge; my bro. 
ther Powys indeed ſays, he is no judge, but quai a — * but my 
brother Powell is of opinion, that the defendant neither is a judge, 
nor any thing like a judge, and that is true : for the defendant is 
only an officer to execute the precept, i. e. only to give notice to 
the electors of the time and place of election, and to aſſemble them 
together in order to elect, and upon the concluſion to caſt up the 
poll, and declare which candidate has the majority. 


But to proceed, I will do theſe two things: Firſt, I will main- 
tain that the plaintiff has a right and privilege to give his vote: 
Secondly, in conſequence thereof, that if he be hinder'd in the enjoy- 
ment or exerciſe of that right, the law gives him an action againſt 
the diſturber, and that this is the proper action given by the law, 


I did not at firſt think#/ferwould be any difficulty, to prove that 
the plaintiff has a right to vote, nor neceffary to maintain it, but 
from what my brothers have ſaid in their arguments I'find it wil 
be neceſſiry to prove it. It is not to be doubted, but that the 
Commons of England have a great and a conſiderable right in the 
government, and a'ſhare in the legiſlative, without whom no lav 
paſſes ; but becauſe of their vaſt numbers this right is not exerciſe 
able by them in their proper perſons, and therefore by the conſt 
tution of England it has been ditected, that it ſhould be exerciſed 
by repreſentatives, choſen by and out of themſelves, who have the 
whole right of all the Commons of England veſted in them: and 
this repreſentation is exercis'd in three different qualities, either a 
knights of ſhires, citizens of cities, or burgeſſes of boroughs; and 
theſe are the perſons qualified to repreſent all the Commons of Ex. 
land. The election of knights belongs to the freeholders of the 
counties, and it is an original right veſted in and inſeparable from 
the freehold, and can no more be ſever'd from their freehold, than 


8 Hen. G. c. 7. any man that had a frechold, though never ſo ſm." 

had a right of voting, but by that ſtatute the right of election 15 cot. 

fin'd to ſuch perſons as have lands or tenements to the yearly * 
7 cy | 
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of forty ſhillings at leaſt, becauſe, as the ſtatute ſays, of the tumults 
and diſorders which happened at elections, by the exceſſive and out- 
vious number of electors ; but ſtill the right of election is as an 
original right, incident to, and inſeparable from the freehold. As 


ll for citizens and burgeſſes, they depend on the ſame right as the 

6. knights of ſhires, and differ only as to the tenure, but the right and 

r, manner of their election is: on the ſame foundation. Now boroughs Boroughs of 

il are of two ſorts; firſt, where the electors give their voices by fea- 0 for. 

lie ſon of their burgerſhip ; or, . ſecondly, by reaſon of their being 

o- members of the corporation. Littleton in his chapter of tenure in 

ny buroage 162. C. L. 108. 5. 109. ſays, Tenure in burgage is, where 

ge, an ancient borough. is, of the which the King is lord, of whom 
i the tenants hold by certain rent, and it is but a tenure in ſocage : | = 
to and Se. 164. he ſays, and it is to wit, that the antient towns b 
em call d boroughs be the moſt antient towns that be within England, D 
the and are call'd boroughs, . becauſe of them come the burgeſſes to par- 7 


lament, So that the tenure, of burgage is from the antiquity, and 


their tenure in ſocage is the reaſon of their eſtate, and the EN, = 
the 


un- of election is annex d to their eſtate, So that it is part o 7 
te: conſtitution of England, that theſe. boroughs ſhall elect mem- 
” | bers to ſerve in parlament, whether they be boroughs corporate or 
inſt 


not corporate; and in that caſe the right of election is a privilege 
annex d to the ga land, and is, as Þ may properly call it, a 
real privilege. But the ſecond fort. is, where a corporation is crea- 


that ted by charter, or by preſoription, and the members of the corpo- 
but ration as ſuch chuſe bo elſes to ſerve in parliament; The firſt | 
= lort have a right of chuſing burgeſſes as a real right, but here in 
. 


this laſt caſe it is a perſonal. right, and not à real one, and is exer- 
cd in ſuch manner as the charter or cuſtom preſcribes; and the 
nheritance of this right, or the right of election itſelf, is in the 


> whole body politic, but the exerciſe and enjoyment of this right is in Md 
oll. te particular members. And when this right of election i granted — 
rciſed "ithin time of memory, it is a franchiſe that can be given only to ſerve in Par. 
ve the 77, lizmentcanbe 


: corporation, as is reſolved by all the judges againſt my lord Ho- gy to a cor- 


. and bart in the caſe of Dungannon in Jrelahd, 12 Co. 120, 121. That poration. 
her ” the King grant to the inhabitants of Mington, to be a free bo- 
12 roueh, and that the burgeſſes of the ſame town may elect two bur- 
_ are to ſerve in parliament, that ſuch a grant of ſuch privilege to 
0 os reeſſes not incorporated is void, ſor the inhabitants have not ca- 
* me} to take an inheritance. See Hob. 15. The principal caſe _ 
by as, the King conſtituted the town of Dungannon to be a__ 
_ . borough, and that the inhabitants thereof ſhall be a body poli- 
) re and corporate, conſiſting. of one provoſt, twelve free burgeſſes, 
ua _ it Ns and by the ſame name may ſue and be ſued; et 

7 fg | 11. praefati praepgſiti at liberi burgenſes burgi praedifti et Jy 


ſes fut in Perpetuum habeant plenam pete/iatem et authoritatem eli- 
Do Geog gendi. 
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Manner of le- 
vying wages 
for knights, 
&c. 


aggregate, and yet the benefit of it to redound to the paiticular 


gendi, mittendi, et retornandi duos diſcretos et idenecs virus ad inſer. 
dviendum et attendendum in quolibet parliamento, in dicto regno n 


DDP 


6 wht Ty ro 
Hiberniae in poſterum tenendo, and ſo proceeds to give them power 


to treat, and give voice in parliament, as other burgeſſes of an 
other ancient borough either in Tre/and or England have uſed to do 
And upon this grant it was adjudged by all the judges of England | 
that this power to elect burgeſſes is an inheritance of which the pro. 
voſt and burgeſſes were not capable, for that it ought to be veſted 
in the intire corporation, zz. provoſt, burgeſſes, and commonalty 
and that therefore the law in this caſe did veſt that privilege in the 
whole corporation in point of intereſt, though the execution of it 
was committed to ſome perſons, members of the fame corporation, 
12 Co. 120, 121. Heb. 14, 15. As to the manner of election, 
every borough ſubſiſts on its own foundation, and where this privi. 
lege of election is uſed by particular perſons, it is a particular right 
veſted in every particular man; for if we confider the matter, 
it will appear, that the particular members and eleQors, their 
perſons, their eſtates, and their Jiberties, are concern'd in the laws 
that are made, and they are repreſented as particular perſons, and 
not quatenus a body politic; therefore, when their particular rights 
and properties are to be bound (which are much more valuable per. 
haps than thoſe of the corporation) by the act of the repreſentative, 
he ought to repreſent the private perſoris. And this is evident from 
all the writs, which were antiently iſſued for levying the wages of 
the knights and burgeſſes that ſerv'd in parliament. As 46 Eow, 3. 
Rol. Parl. memb. 4. in dorſo.' For when wages were paid to the 
members, they were not aſſeſſed upon the corporation, but upon 
the commonalty as private perſons, as the writ ſhews, which in- 
deed is directed to the ſheriff, or to the mayor, &c. yet the com- 
mand is, quad de communitate comitatus, civitatis, vel burgi, habere 
faciat militibus, ctvibus, aut burgenſibus, 101; pro expenſis ſuis. But 
now if the corporation were only to be repreſented, and not the 
particular members of it, then the corporation only ought to be at 
the charge ; but it is plain that the particular .members are at the 
charge. And this is no new thing, but agreeable to reaſon and the 
rules of law, that a franchiſe ſhould be veſted in the corporation 


members, and to be enjoy'd by them in their private capacity. 
As is the caſe of Waller and Hanger, Mo. 832, 833. where the 
King granted to the mayor and citizens of Lenden, quod nulle fri- 
ſegia ſint ſoluta de vinis civium et liberorum hominum de Linn, 
&c. And there it was reſolved, that although the grant be to the 
corporation, yet it ſhould not enure to the body politic of the city, 
but to the particular perſons of the corporation, who ſhould hare 
the fruit and execution of the grant for their private wines, and it 


mould not extend to the wines belonging to the body politic; 17 
. & , 9 
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Te {> is the conſtant experience at this day. So in the caſe of Mellor 

tro werſ, Spateman, 1 Saund. 343. where the corporation of Derby 

Ver gam common by preſcription, and though the inheritance of the 

ny ommon be in the body politick, yet the particular members enjoy 
do, + fruit and benefit of it, and put in their own cattle to feed the 
ud, common, and not the cattle belonging to the corporation; but 
ro- that is not indeed our caſe. But from hence it appears that every 
led man, that is to give his vote on the election of members to ſerve _ 
ly, in parliament, has a ſeveral and particular right in his private ca- 
the pacity, as a citizen or burgeſs. And ſurely it cannot be faid, that 
fit this is ſo inconſiderable a right, as to apply that maxim to it, de 
on, minimis non curat lex. A right that a man has to give his vote at 

on, the election of a perſon to repreſent him in parliament, there to a 
li- concur to the making of laws, which are to bind his liberty and 
aht property, is a moſt tranſcendant thing, and of an high nature, and 

er, the law takes notice of it as ſuch in divers ſtatutes : as in the ſta- 
heit tate of 34 & 35 Hen. 8. c. 13. intitled an act for making of 
aus knights and burgeſſes within the county and city of Cher; where 
and in the preamble it is ſaid, that whereas the ſaid county palatine of 
ghts (eſter is and hath been always hitherto exempt, excluded, and 
per- ſcparated out, and from the King's court, by reaſon whereof the 
tive, lad inhabitants have hitherto ſuſtained manifold diſheriſons, loſſes, 
rom and damages, as well in their lands, goods, and bodies, as in the 
8 of good, civil, and politic r and maintenance of the com- 
v. 3. monwealth of their ſaid county, Gc. So that the opinion of the *- 
| the parliament js, that the want of this privilege occaſions great loſs - 
upon and damage. And the ſame farther appears from the 25 Car. 2. 
in- c. 9. an act to enable the county palatine of Durham to ſend 
OM- knights and burgeſſes to ſerve in parliament, which recites, where- 
alert as the inhabitants of the county palatine of Durbam have not 
But litherto had the liberty and privilege of electing and ſending any 
t the knights and burgeſſes to the high court of parliament, &c. The 
be at Tight of voting at the election of burgeſſes is a thing of the higheſt © 
t the a portance, and ſo great a privilege, that it is a great injury to de- 
d the prive the plaintiff of it. Theſe reaſons have ſatisfied me as to 
ration ic firſt point. | | 8 2 

icular þ 1 8 „ 14 $65; 
city. 2. If the plaintiff has a right, he muſt of neceſſity have a 

e the eins to vindicate and maintain it, and a remedy if he is in- 
Fl ured in the exerciſe or enjoyment of it; and indeed it is a vain 
6a, ung to imagine a right without a remedy ; for want of right and 

0 the nt of remedy are reciprocal. As if a purchaſer of an advowſon 
e Ct, ſee· ſimple, before any preſentment, ſuffer an uſurpation, and 
| have x months to paſs without bringing his quare impedit, he has loſt 
and It Is night to the advowſon, becauſe he has loſt his quare impedit, 
3 u ach was his only remedy ; for he could not maintain a writ of 


right 
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2 Inſt. 357. 


s Co. 58. b. 


| ſheriff, or other officer, to deprive them of that rig 


have an action againſt ſuch 'a' perſon who ſo,obſtructed. him, Hay 


elections ought to be free, the King forbids upon grievous forſei- 


Where a man has but one remedy to come at his right, 10 


by all mankind. Suppoſing thien that the N17 had a right of 


of his right: ſo that the plaintiff having a, right to vote, and the 


for the obſtruction of it. But there wants not a ſtatute too in 


right of advowſon; and though Ie after war ds vſprp and die, and 
the advowſorr deſcend to his Heir, yet the heir cannot be — 
but the advowſon is loſt for eder without recovery. 6 Cz. oo 


loſes that he loſes his right. It Would look very firange w 
the commons of England are ſo fond of their 05 of — apc 
preſentives to parliament, that it ſhould be in n of x 


that. they ſhould have no remedy; it Sa thing to be admired at 


voting, and ſo it appears on the record, and the defendant has ex- 
cluded him from it, no hody can lay, that the defendant, has done 
well; then he:muſt have done ill, for he has deprived the plaintif 


defendant having hindered him of it, it is an injury to the plaintif. 
Where a new act of parliament is made for the benefit of the 
ſubject, if a man be hindred from the enjoyment, of it, he (all 


elſe comes an action to be maintainaÞly by. the. party on the fa- 
tute of 2 Ric. 2. de ſcandalis nagnatum, 12 Co. 134. but in con- 
ſequence of law ? For the ſtatute was, made for the preſervation 
of the publick peace, and that is the reaſon that no writ of error. 
lies in the Exchequer chamber by force of the ſtatute of 7 Elz. 
in a judgment in the King's Bench on an action de ſcandalis, for 
it is not included within the words'of the ſtatute ; for though the 
ſtatute ſays, ſueh writ ſhall lie upon judgments, in actions on the 
caſe, yet it does not extend to that action, although it be an ac-, 
tion on the caſe, becauſe it is an action of a far higher degree, 
being founded ſpecially upon a ſtatute, 1 Cre. 142. If then when 
a ſtatute gives a right, the party ſhall have an action for the in- 
fringement of it, is it not as forcible When a man has bis right by 
the common law ? This right of voting is a right in the TI | 
by the common law, and conſequently he ſhall. maintain an action | 


this caſe, for by Weſt. 1. c. 5. it is enacted, that foraſmuch as 


ture, that any great man, or other, by power of arms, or by ma- 
lice or menaces, ſhall diſturb to make free election, 2 nf. 108, 
169. And this ſtatute, as my lord Coke obſerves, is only an in- 
forcement of the common law; and if the parliament thought the 
freedom of elections to be a matter of that conſequence, as to give 
their ſanction to it, and to enact that they ſhould be free; it 84 


N * 


his vote at an election, and conſequently actionable. I 


- 8 


violation of that ſtatute, to diſturb the plaintiff in this caſe in giving - 
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[ am of opinion, that this action on the caſe is a proper 
— My brother Powell indeed thinks, that an action upon 
the caſe is not maintainable, becauſe here is no hurt or damape to 
the plaintiff ; but ſurely every injury imports a damage, though it 


for a damage is not merely pecuniary, but an injury 
— when a man is thereby hindered of his right. 
As in an action for flanderous words, though a man does not loſe 


a a penny by reaſon of the ſpeaking them, yet he ſhall have an ac- 


tion, So if a man gives another a cuff on the ear, though it coſt 
him nothing, no not ſo much as a little diachylon, yet he ſhall 


n action againſt another for riding over his ground, though it do 
him no damage ; for it is an invaſion of his property, and the 
other has no right to come there. And in theſe caſes the action 
is brought vi ef armis. But for invaſion of another's franchiſe, 
treſpaſs vi ef armis does not lie, but an action of treſpaſs on the 


againſt any one who enters and invades his franchiſe, though he 
ole nothing by it. So here in the principal caſe, the plaintiff is 
obſtructed of his right, and ſhall therefore have his action. And 
it is no objection to ſay, that it will occaſion multiplicity - of ac- 
tions; for if men will multiply injuries, actions muſt be multiplied 
too; for every man that is injured ought to have his recompenſe. 
Suppoſe the defendant had beat forty or fifty men, the damage 
done to each one is peculiar to himſelf, and he ſhall have his 
action. So if many perſons receive a private injury by a publick 
nuſance, every one ſhall have his action, as is agreed in Villiamt's 


| caſe, 5 Co. 73. a. and Weſtbury and Powell Co. Li. 56. 4. Indeed 


where many men are offended by one particular act, there they 
muſt proceed by way of indictment, and not of action ; for in that 
cate the law will not multiply actions. But it is otherwiſe, when 


| one man only is offended by that act, he ſhall have his action; as 


it a man dig a pit in a common, every commoner ſhall have an 
«tion on the caſe, per quod commumam ſuam in tam amplo mods 


| butere non potuit ; for every commoner has a ſeveral right. 


But 
it would be otherwiſe if a man dig a pit in a highway, every paſ- 
tnger ſhall not bring his action, but the party ſhall be punithed 
dy indictment; becauſe the injury is general and common to all 
that paſs. But when the injury is particular and peculiar to every 


evidence the loſs of place as a damage, for he was never in it; 
but the git of the action is, that the plaintiff having a right to 
and for the place, and it being difficult to determine who had 


goes not coſt the party one farthing, and it is impoſſible to prove 


have his action, for it is a perſonal injury. So a man ſhall have 


wan, each man ſhall have his action. In the caſe of Turner 
ganſt Sterling the E was not elected, he could not give in 


the 


aſe; as where a man has retorna brevium, he ſhall have an action 
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the majority, he had therefore a right to demand a poll, and the 
defendant by denying it was liable to an action. If publick officer 
will infringe mens rights, they ought to pay greater damages thai 
other men, to deter and hinder other officers from the Nike of. 
fenſes. So the caſe of Hunt and Dowman, 2 Cro. 478. where an 
action on the caſe is brought by him in reverſion againſt leſſee ſot 
years, for refuſing to let him enter into the houſe, to ſee whether 
any waſte was committed. In that caſe the action is not founded 
on the damage, for it did not appear that any waſte was done 
but becauſe the plaintiff was hindred in the enjoyment of his right 
and ſurely no other reaſon for the action can be ſuppoſed. 


But in the principal caſe my brothers ſay, we cannot judge of 
this matter, becauſe it is a parliamentary thing. O! by all means 
be very tender of that. Beſides it is intricate, and there may be 
contrariety of opinions. But this matter can never come in que- 
ſtion in parliament ; for it is agreed that the perſons for whom the 
plaintiff voted were elected ; ſo that the action is brought for being 
deprived of his vote: and if it were carried for the other candi- 
dates againſt whom he voted, his damage would be leſs. To. 
low this action will make publick officers more careful to obſerve 
the conſtitution of cities and boroughs, and not to be ſo partial a 
they commonly are in all elections, which is indeed a great and 
growing miſchief, and tends to the prejudice of the peace of the 
nation. But they ſay, that this is a matter out of our juriſdiction, 
and we ought not to inlarge it. I agree we ought not to incroach 
or inlarge our juriſdiction; by ſo doing we uſurp both on the 
right of the Queen and the people: but ſure we may determine 
on a charter granted by the King, or on a matter of cuſtom cr 
preſcription, when it comes before us, without incroaching on the 
parliament, And if it be a matter within our juriſdiction, we are 
bound by our oaths to judge of it. This is a matter of Proper 
determinable before us. Was ever ſuch a petition heard of in pu- 
liament, as that a man was hindred of giving his vote, and pray- 
ing them to give him remedy ? The parliament undoubtedly would 
ſay, take your remedy at law. It is not like the caſe of determit- 
ing the right of election between the candidates. 


— DJ „ $5 wer, >= fs ef = #w , , , , eos aw 


My brother Powell ſays, that the plaintiff's right of voting 
ought firſt to have been determined in parliament, and to tht 
purpoſe cites the opinion of my lord Hobart 318. that the patrot 
may bring his action upon the caſe againſt the ordinary after 2 
judgment for him in a quare impedit, but hot before. It is indeed 
a fine opinion, but I do not know whether it will bear debating 
and how it will prove, when it comes to be handled, For % 


common law the patron had no remedy for damages er 
ro, 


r 
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kiſturher, but the ſtatute gives him damages; but if he will not 


n make the biſhop a party to the ſuit, he has loſt his remedy which 
an the ſtatute gives him. But in our caſe the plaintiff has no oppor- 
of. unity to have a remedy elſewhere. My brother Por ys has cited 


the opinion of Littleton on the ſtatute of Merton, that no action 


for ly upon the words, /i parentes conquerantur, becauſe none had 
her get been brought, yet he cannot depend upon it. Indeed that is 
led n argument, when it is founded upon reaſon, but it is none, 
ne, when it is againſt reaſon. - But I will conſider the opinion. Some 
| queſtion had aroſe on the penning of that ſtatute on thoſe words, 


þ porentes conguerantur, &c. what was the meaning of them, 
"whether they meant a complaint in a court in a judicial manner. 
But it is plain the word conquerantur, means only /i parentes la- 
mententur, that is only a complaint in pars, and not in a court; 


be | for the guardian in ſocage ſhall enter in that caſe, and ſhall have 
lue- 2 ſpecial writ de ejectione cuſtodiae terrae et haeredis. But this ſay- Co. Li. 8+. 
the ing has no great force, if it had it would have been deſtructive of a, b. 
eing many new actions, which are at this day held to be good law. 
ndi- The caſe of Hunt and Dowman before mentioned was the firſt ac- 
al- ton of that nature, but it was grounded on the common reaſon, 
erve and the antient juſtice of the law. So the caſe of Turner and 
al a Sterling. Let us conſider wherein the law conſiſts, and we ſhall 
and find it to be, not in particular inſtances a recedents, but on 
the the reaſon of the law, and bi eadem ratio, ibi idem jus. This 
tion, privilege of voting does not differ from any other franchiſe what- 
oach ſoever, If the houſe of commons do determine this matter, it is 
| the not that they have an original right, but as incident to elections. 
mine But we do not deny them their right of examining elections, but 
n 0 we muſt not be frighted when a matter of property comes before 
1 the us, by ſaying, it belongs to the parliament; we muſt exert the 
e are Queen's juriſdiction. My opinion is founded on the law of Eng- 
perty land. The caſe of Mors and Slue, 1 Ventr. was the firſt action of 
| pat- that nature, but the novelty of it was no objection to it. So 
pray- the caſe of Smith and Craſhaw, 1 Cro. 15. 1 Jones 93. that 
yould at action of the caſe” lay for falſly and maliciouſly indicting the 
min- pkintiff of treaſon, though the objections were ſtrong againſt 

it, yet it was adjudg'd, that if the proſecution were without pro- 

bible cauſe, there was as much reaſon the action ſhould be main- 
voting tained, as in other caſes. So 15 Car. 2. C. B. between Bodily and cafe for a ti. 
) that Ling, it was adjudg'd by Bridgman chief juſtice, &c. that an ac- ding. 
patron won on the caſe lay for a riding, whenever the plaintiff and his wife 
ier 2 fought, for it was a ſcandalous and reproachful thing. So in the 
indeed cite of Herring and Finch, 2 Lev. 250. no body ſcrupled, but 
dating, that the action well lay, for the plaintiff was thereby depriv'd of 
= Fr 's right, And if an action is maintainable againſt an officer for 
| 


4 hindring the plaintiff from voting for a mayor of a corporation, 
| * ; wh 
| who 
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who cannot bind him in his liberty nor eſtate, to ſay, 
action will not lie in our caſe, for hindering the plaintiff 


Therefore my opinioo is, that the plaintiff ought id he jug 
ment. | 

in the houſe of lords, and judgment given for the plaintiff by 
-were of opinion with -the three judges of the King's Bench, 


the lord chief juſtice Halt, Tracy dubitante, Nevill and Blency, 
abſent. ; ; 


the declaration.) 


.dred from enjoying it by incloſure, or the like, every freeman may 
maintain his action. This action is brought y hong plaintiff for 


a man has retorna breuium, although no fees were due to him u 
common law, yet if the ſheriff enters within his liberty, and er- 
bring his action ; and there is the ſame reaſon in this cafe, A. 


though this matter relates to the parliament, yet it is an injury pe. 
cedaneous to the parliament, as my lord Hal ſaid in do cab of 


to ſupport one or the other party, to deny any man's vote. by 


make. 85 


3 


an election of his repreſentative in parliament, is i 


Friday the 14th of January 1703. this judgment was revey; 


fifty lords againſt ſixteen. Trevor chief juſtice and baron Pr; 


Ward C. B. and Bury and Smith barons, were. of opinion with 


Note, I had it from good hands, that Tracy agreed der. 
4 the action lay, but Was doubtful upon the manner of kh 


Upon the arguments of this caſe Holt chief juſtice ſaid, the 
plaintiff has a particular right veſted in him to vote. Is it no 
then a wrong and injury to that right, to refuſe to receive his vote? 
So if a borough has a right of common, and the freemen are hin 


the infringement of his franchiſe. You would 


ve nothing to be 
a damage, but what is pecuniary, and a damage to 


property, If 


cutes proceſs there, it is an invaſion of his franchiſe, and he muy 


Bernardiſton verſ. Svame. The parliament cannot jadge of thi 
injury, nor give damage to the plaintiff for it: they cannot mule 
him a recompenſe. Let all people come in, and vote fairly; it i 


my conſent if ſuch an action comes to be tried before me, I vil 
direct the jury to make him pay well for it; it is denying him hv 
Engliſh right, and if this action be not allow'd, a man may be 
for ever depriv'd of it, It is 2 privilege to chuſe ſueh pb | 
ſons, as are to bind a man's life and property by the laws 


MX 
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R. Dee prayed a mandamus to reſtore the clerk of the butchers Mardamu: to 
company, which is a company by charter. Holt chief ju- iu me. 
tice, Such mandamus's have been granted, but I think they have bucher com- 
ge too far in theſe caſes. I am of opinion, that no mandamus pany. 
ought to be granted where the officer may have an aſſiſe, therefore 6 Mod. aÞ; 


hear council of both fides. | | 


Rm & | 


| A mandamus was afterwards granted. 


15d 
by 
ice 
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Baker ver}. Pierce. 

| . 555 | S. C. Salk. 
Nan action on the caſe for words, John Baker ſtole my box- 695. 

wood, and I will prove it. After a verdi& for the plaintiff, S. C. 6 Med. 
ſerieant Darnall moved in arreſt of judgment, that theſe words are Jaba 25 
not actionable, for they ſhall be taken to mean wood growing or ole my box- 
the like, whereof only a treſpaſs can be committed. So to ſay, wood, and [ 
you are a thief, and have ſtolen my timber, or my apples, or my heed ng 
hops, is not actionable. For where words may import either a... 
felony, or a treſpaſs, they ſhall be taken in the mildeſt ſenſe, un- tween timber 
leis there be other words to determine them in the worſt ſenſe, and _— 
As to ſay, he ſtole my timber out of my yard, or my hops in a bag. 7 H. J. 
Heb. 33 1. Clerk verſ. Gilbert. Hutton 113. Herbert verſ. Angell. 
So Hutton 38. Maſon v. Wompſon. I charge thee with felony for 
taking forth from F. D.'s pocket, and I will prove it; the words 
were held not to be actionable, becauſe it ſhould not be intended | 
to mean a felony, not being directly affirmed. [But Holt chief Hot. The 
juſtice and the court denied that caſe to be law, for the taking out cu | 
of a man's pocket muſt be intended a felonious taking.] In this we > nn 
caſe the words may be taken to mean box-wood growing; and import that 
although the defendant might mean them in the worſt ſenſe, yet ug 
the intent of the ſpeaker ſhall not make the words actionable, unleſs fl. 7. 
the words expreſs it ſufficiently. Suppoſe the defendant had aid, 


ſtole my coppice- wood. 


Mr. Broderick for the plaintiff, Theſe words are actionable, 
| and the difference is founded on this rule, Arbor dum creſcit, lig- 
num cum creſcere neſcit, and therefore box-wood in this caſe muſt 
be intended wood cut down, whereof a felony may be committed. 
Veto. 152. Higgs verſ. Auſtin. Thou haſt ſtolen as much wood 
and timber as is worth twenty ſhillings, adjudged actionable. Ney 
114. Sbort's caſe. 1 Roll. action 70. u. 47, 48. Liford and Stamp. 
March. 211. 2 Co. 166. Loe and Saunders 674. Smith and Ward. 
AA. 77. Cate and Gilbert, Sty. 9. 3 Cro. 471. The words No 

111 | is 
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2 Keb. 261. in 2 Cro. 166. cited by my brother Darnall, is ſo ; but the ki! 


Alſop v. 
Tay lor. 


this caſe according to common parlance import a thing of which 
felony may be committed, and therefore he prayed judgment for the 
plaintiff. | 


Holt chief juſtice. I have heard Twiſden juſtice fay, he knew 
no rule to go by in actions for words. SE. | 


Gould juſtice. So ſaid my lord Hale; for all words ſtand on 2 
different bottom. | | 


Holt chief juſtice. In moſt caſes where ſuch words as the 
have been held aQtionable, there are other words of an ill ſenſe to 
explain them. As I charge you with felony, or you are a thief. | 
And ſtealers of coppice-wood are called in common parlance ſtealers 
of wood. | | 7 


Powell juſtice. No action will lie for ſaying, you have ſtole my 
coppice-wood, for that muſt be intended growing; but to fay ge- 
nerally, you have ſtole my wood, that muſt be intended wood cut 
down, and there are many caſes founded on the difference in tha 
verſe cited by Mr. Broderick. 5 | 


I chief juſtice agreed the difference. 


Powell juſtice. To ſay, you are a thief, fot you have ſtolen, ot 
you are a thief and have ſtolen, muſt mean both the ſame. And 
though it was formerly held, that there was a difference between 
them, yet of late it has been taken otherwife ; for for or and ar 

explanatory, and mean both the ſame thing. 


Hut chief juſtice. It has gone both ways. 


Afterwards the court gave judgment for the plaintiff, that the 
words were actionable, notwithſtanding the opinion in 2 Cre. 166. 
to the contrary. And Holt faid, Sure the plaintiff muſt hare 
judgment. It is not worth while to be very learned on this point 
but where words tend to ſlander a man, and take away his repu- 
tation, he ſhall be for ſupporting actions for them, becauſe it tenus 

to preſerve the peace. I remember a ſtory told by Mr. juſtice 
Tui den, of a man that had brought an action for ſcandalous words 
ſpoken of him, and upon a motion in arreſt of judgment, the 
judgment was arreſted ; and the plaintiff being in court at that time 
aid, that if he had thought he ſhould not have recovered in fi 
action, he would have cut his throat. Povel l juſtice, This cas 


| books are contrary, and I will ſtick to the latter authorities, a 


n . | 3h 
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nded on ſo much reaſon. Gould juſtice ſaid, that in the 
95 2. Mich. term, it was adjudged, that theſe words, Thou 
haſt ſtole my wood, were actionable. 


Squire and Grevett. 


Writ of error upon a judgment given in the King's Bench, in — Salk. 
an action of debt upon a bond of arbitration, the defendant 3, 
ys oer of the condition, which was to perform the award, &c. Debt on a 


and pleads, that the arbitrators made no award: the plaintiff re- 
plies an award made de er ſuper praemiſis, whereby the arbitrators 
did award, quad omnis proſecutio in aliqua fetta dependente inter 
partes ceſſaret, et abinde determinata ſit, et quod dictus Tohannes 
Grevett ſolveret dico Fobanni Squire ſummam 17 l. 3s. 11d. 
ſuper 10 diem Oftebris tunc proxime ſequentem, in pleno omnium dam- 
rum et demandorum, ac etiam quod ipſe idem Johannes Grevett ſuper 
dum 10 diem Octobris ad proprias miſas et cuſtagia ſua ſigillaret 
et deliberaret dico Jobanni Squire unam generalem relaxationem om- 
mum aclianum, et cauſarum actionis, ſectarum, clameorum, et de- 
nandtrum guorumcunque a principio mundi uſque dictum 10 diem 
Odisbris, et quod dictus Johannes Squire ſuper receptionem ſuam dictae 
fummae 17 J. 3s. 11 d. faceret, figillaret, et deliberaret difto Jo- 
banm Grevett unam generalem relaxationem omnium actionum, et 
cauſarum actionis, ſectarum, clameorum, et demandorum quorum- 
cinque 4 principio mundi uſque dictum 10 diem Octobris, and the 
phintiff aſſigns his breach: the defendant rejoins nul tiel agard; 
and iſſue thereon, and a verdict for the plaintiff, and judgment in 
the Common Pleas. On a writ of error in this court, and the 
general errors aſſigned, Mr. Parker took three exceptions to the 
award : firſt, that it is not final, for it is not awarded that all actions 
ſhall ceaſe, but that the proſecution in any ſuit depending between 
the parties ſhall ceaſe, which goes only to the ſuſpenſion of the pre- 
ſent proſecution, and not to the right of action; and though it 
ſhould be taken to extend to ſtay the proſecution during the lives of 
the parties themſelves, yet it might be revived again by their exe- 
cutors. Secondly, that the 17 J. 3s. 11 d. awarded to be paid 
by Grevett to Squire, is awarded to be paid upon a day aftes the 
award, in full of all demands, Cc. which muſt intend all de- 
mand, c. to that day, and ſo the award too large, and includes 
more time than the ſubmiſſion. 3. He admitted, that the releaſe 
to be given by Squire to Grevett would be good as to the time of 
the lubmiſſion, and void for all the time after ; but in this caſe the 
money is awarded to be paid ſuper 10 diem Octobris in full of all 
demands to that day, and that Squire ſuper receptionem inde, Sc. 
ould give a releaſe; ſo that the tender being to be made in got? 

* | | ELLE 
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Award that 


all actions 


ſhall ceaſe. 


Ball v. He- 
ſcott. 


. advantage of his own non- performance. So the caſe of Millar 


where the award was, that one party ſhould pay to the other 200, 


n. 10. As to the ſecond and third exceptions, he firſt premiled, 


of all demands to a time after the ſubmiſſion, and not In any other 
manner, Squire is not bound to receive it ſo, and then no release 
to be made by him, for the releaſe is not to be given but ſuper re. 
ceptionem, and the receipt is a condition precedent to the givin 
the releaſe; and if the tender be made in ſatisfaction of all demande 
to the time of the ſubmiſſion, that would not have intitled Gree; 
to a releaſe, and ſo the award not final. 


Pengelly for the defendant in error. As to the firſt exception, 
he inſiſted that the award was good and final; for it ſhall be taken 
according to the uſual conſtruction in caſes of awards, not merely 
as a ſuſpenſion or delay of the proſecution, but in extinguiſhment 
of the right and duty, and then no proſecution can be carried on 
or revived by the executors. That ſince an award, that all actions 
ſhall ceaſe, is agreed to be final, much more {hall this; for the word 
proſecution or ſuit is a more large and comprghenſive word than the 
word action; and it is Littleton's text, ſect. 504. C. L. 291. that 
a releaſe of all ſuits, or proſecutions; which are ſynonymous, will 
diſcharge not only all actions, but all executions too. He that has 
no right of proſecution can have no right of action, for ao ef ju 
proſeguendi. He cited ſeveral caſes to this purpoſe, as the caſe of 
Ball and Heſcott, which was adjudged in this court Paſch. 11 Mill. 


at a day ſubſequent, and that he ſhould give the other a bond far 
payment of the money accordingly within four days, and that all 
proſecutions and ſuits ſhould ceaſe till failure of performance; and 
this was held to be final, for if he paid the money, &c. the award 
was abſolute, and the ceſſation perpetual, and he ſhould not take 


and Stokes, 1 Roll. 261. u. 7. the award was made concerning an 
obligation, in which one was bound to the other, that the obligee 
ſhould not proſecute or cauſe to be proſecuted any ſuit againſt the 
obligor- upon the ſaid obligation ; it was adjudged a good award, 
and final, and that thereby the duty was extinguiſhed, And theſe 
caſes he ſaid were ſtronger than the preſent caſe, 2 Nd 227, 228. 
Strang ford verſ. Green. 1 Lev. 58. Knipe's caſe. 1 Rol. 25% 


that the award was made, and fo recited to be, purſuant to the 
ſubmiſſion ; that it was averred to ſbe made de et ſuper praemſs 
that there was no averment of any matter or controverſies 
fince the ſubmiſſion. Then he ſaid, the ſecond exception was d 
truly ſtated, for the words are general, quod ſolveret, c. ſups 
10 Oftobris in pleno omnium damnorum ct demanderum, and not 
pleno omnium demandorum uſque ad dictum diem: and it muſt 
therefore conſtrued to mean all demands, &c. to the time of 
ſubmiſſion, and not to the time after, the tenth of Oober ; 
I 5 
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cherefote the arbitrators ſhall never be ſu ppoſed to have made their 
ward of more than was ſubmitted to them, or to a time beyond 
their power, viz. after the ſubmiſſion, unleſs it be ſo expreſly li- 


their authority, nor ſuppoſed to have done a vain and a void thing. 
v the tenth of October, yet it would be good to the time of the 


ince Mr. Parker admitted, that the releaſe was good to the time 
the ſubmiſſion, and void for the time after, it was very ſtrange 
:nd particular, that he ſhould deny this part of the award to have 
the fame operation: for the power is equally extenſive, and muſt 


time of the ſubmiſſion would be a good performance of the award, 
and the other party is bound to receive it as ſuch. Nor indeed can 
it be tendered in any other manner, vig. in full of all demands, &c. 
to the tenth of October, becauſe to all the time beyond the ſubmiſ- 
fon the award is void, and the plaintiff might refuſe to receive it, 
if it had been ſo tendered. But in the firſt caſe upon a tender he 
ought to receive, and thereupon he ought to give the releaſe, and 
the words ſuper receptionem do not amount to a condition preceedent, 
nud make the releaſe depending upon the former part of the award, 
which is void, or impoſhble to be done, or not mutually obligatory. 
To prove this he cited theſe caſes, 1 Roll. Abr. 260. p. 5. Lewin 
and Hills, Allen 26. 1 Sid. 154. Rows v. Nun. 1 Sid. 252. 


1 Roll. Ar. 260. n. 4. Etnoke and Otwell, 2 Med. 169. Adams 
and Adams, 1 Roll. Abr. 260. n. 1. 254. u. 12. Popely and Popely. 
260. n. 2. Franklyn and Emlyn. 244. u. 23. Alabaſter and CA 
ford. Hutt, 29. 2 Mod. zog. Hill and Thorn. 1 Roll. Abr. 2 56. 
. 1. Goffe and Browne, Hob. 190. But admitting the award to 
be void as to the releaſe, yet he inſiſted, that upon the other parts, 
which were diſtin and independent, the award was mutual and 
inal, That the money being awarded in ſatisfaction, gave the 
Plaintiff a right of action, and might be pleaded in bar by the de- 
ſendant in any action brought by the plaintiff on the original con- 
tat. And to that purpoſe he cited the caſe of Kinnaſton and Jones, 
11 Rell. Abr. 258, 259. n. 3, 6. Allen 85. Sty. 97. as this caſe in 
point, 1 Rell. 259. u. 4, 5. Ingram and Webb, and Sayer and Sayer. 
2 Cro. 663. 2 Roll. Rep. 192. 1 Roll. Abr. 244. u. 21, 22. Valore 
and Trib, 1 Roll. Rep. 437. 2 Cro. 447, 448. Lumley and Hutton. 
Cv. 861. Goodman and Fountain. And therefore however it 


l | " mk | : Holt 


mited in the award ; for they ſhall not be intended to have exceeded 
However, if it were expreſſed to be paid in full of all demands, Cc. 


bmifſion, and only void pro tanto, vi2. the time after. And 


te exceeded as much as to one part of the award as to the other, 
and no more; and therefore a tender in full of all demands to the pep. 


Manning and Warren. 1 Lev. 132, 133. Hopper verſ. Hackett. 


happened as to the releaſe, the other parts of the award were ſuffi. 
cient without it; and ſo he prayed that the judgment might be 
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Alt proſecu - 


tions ſhall 
ceaſe. 


n. 


Helt chief juſtice, The firſt part of the award, that all pro 
cutions, Cc. ſhall ceaſe, goes to the cauſe of action, and is 3 
be reſtrain'd only to the proſecution then depending. Where . 

man has but one remedy to come at his right, a releaſe of that re. 
medy is a diſcharge of his right. As if a man releaſe all actions, he 


Releaſe of the releaſes all cauſes of action, and determines his right. So if a ma 
action releaſes releaſes all actions now depending, he releaſes the right of action. 


the right of 
action. 


So if the plaintiff after the darrein continuance releaſe the adion 
depending, he releaſes his right of action. And if a releaſe ſhall 
have that operation, why ſhall not an award? The words here 
are not only quod proſecutio ceſſaret, but alſo et abinde determina 
fit, which implies a perpetual ceſſation, Therefore theſe word 
in the award do not only diſcharge the preſent ſuit, but alſo the 
right of action, becauſe the plaintiff has no other remedy but by 
action, and then the award is mutual and final on that part onl 
without more. : | 


And as to the ſecond clauſe in the award, ſurely it is well, and 
it is final, for the money is awarded in ſatisfaction, and though it 
ſhould be taken to extend to a time after the ſubmiſſion (which 
ſhall not be intended) yet it will be good, for it ſhall not be un- 


| derſtood that there were any other cauſes of action ariſen after the 


ſubmiſſion, and then no damage to the plaintiff, though he recent 
it in ſatisfaction to the 10 of Ociober. If there had been any new 
controverſies, the defendant ſhould have ſet it forth in his plea, and 
even that he tendered the money in full of all matters to the time 
of the ſubmiſſion. | | 


As to the laſt exception, the queſtion is, if the words ſuper ri. 
cepticnem do not imply a liberty in the plaintiff, to refuſe the money 
when tender'd? A tender and refuſal has been formerly held ro 
performance without actual payment, as in the caſe of Hunt ard 


Tender ans Craven. But it has been adjudg'd otherwiſe ſince. But admit 
refuſal attval the award void as to the releaſe, yet it is good for the reſt. 


payment. 
Poſt. 1060. 


Powell juſtice. The law is againſt Mr. Parker upon all thre 
points, though if the award be good upon any one of the three 
points, it will be ſufficient, fince they are diſtinct and independen 
clauſes. The firſt part of the award muſt be taken to refer to tix 
cauſe of action, and not merely to mean a ſuſpenſion of the action 
but to determine it for ever; and the word [depending] 1s only v 
deſcribe the nature of the action, and does not import that the cut 


ſhall and till for a time. The next part of the award 2s to 1 


payment is mutual and final, for it is not to be paid in full of #- 
demands to the 10 of Ofcber, but to the time of the e 
| : 
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[nd ſhall be ſo intended. Beſides if it did extend to the 10 of 
October, it would yet be good for the time to the ſubmiſſion, and 
void for all the time after; for it is a thing ſeverable in its nature. 
Then as to the giving the releaſe ſuper receptionem of the money, 
that will not give the plaintiff a liberty to refuſe the money, for he 


muſt accept it, and when one party is awarded to pay, the other by Award to jay 
implication is awarded to receive it, and I believe it has been ſo ad- les 


r er Ee ee OT I no 


B. muſt re- 
judged. ceive. | 


Holt chief juſtice, I doubt that, whether an award that one 
| ſhall pay, implies that the other is thereby obliged to receive. 


Upon which 2 cited the caſe of Linnen v. Milliamſon 
acjudged according to Poueil 's opinion, which is reported 1 Roll. 1 Vent. 167. 
Ar. 254, 255. u. 16. and the ſame is agreed 2 Cro. 447. Lumley 


a, —_— = aw 


Hit chief juſtice. The award to pay money in ſatisfaction is 
pleaded in bar, though the other party be not awarded to accept it; 
tor the award of payment of money veſts a duty in the party, and is 
2 bar in debt, or treſpaſs, or aſſumpſit. And the old books are, 
that upon a parc ſubmiſſion, if any collateral matter were awarded 
to be done, other than the payment of money, as the making a re- 
leaſe, or the like, no action lay for non-performance ; yet it has 
been otherwiſe adjudged ſince. For when two perſons ſubmit, they Trin. 9 Will. 
aftually promiſe to perform the award, and an action lies on the | Pa C 
mutual promiſes. An award only to pay money in ſatisfaction is Bernard, ante 
of itſelf final, therefore let the judgment be affirmed, per fotam 247. 


curiam. 
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Corporation of Grampound's Caſe. 


1 a number of people aſſemble together in a lawful manner, and Riot. 
upon a lawful occaſion, as for electing a mayor (as it was in , 2 on 
this caſe) or the like, and during the aſſembly a ſudden affray hap- Regiller 103. 
pen; this will not make it a riot ab initio, but it is only a common 
ffray. But if a number of people aſſemble in a riotous manner to 
do an unlawful act, and a perſon, who was upon the place before 
upon a lawful occaſion, 5 not privy to their firſt deſign, comes 
and joins with them, he will be guilty of a riot equally with the 


reſt. Holt chief juſtice with Powel! juſtice ſeemed to agree. 
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Phettle very. Wood. 


2 Salk, 659. ] N debt againſt the defendant upon a recogniſance of bail in the 
| e Pa o 1 Common Pleas, the plaintiff counted, that the defendant 

be 8. C. ſcriptum ſuum obligatorium recognitum in curia dominae regina d. 
42 6 42. banco coram Thoma Trevor milite et ſociis ſuis, Sc. On nul tid re. 
2 Salle. 564. Cord, a recogniſance was certified, and it appeared to be taken be- 
[1 Mod. 224. fore Nevill juſtice at his chamber; and for this variance it was ad. 


Debt on a re- ; . 4s k : 
e judged per totam curiam, that the plaintiff had failed of his record. 
acknowledged in court, where it was firſt acknowledged before à judge, and then brought into court. 


8 264, Holt chief juſtice. 'It is not the ſame recogniſance, for a re 
73: _ cogniſance taken before a judge at his chamber, and a recogniſance 


taken in court are different, therefore you have varied in the de- 
ſcription of the recogniſance. Indeed if it had been entered as ori 
ginally taken in court, though taken before a judge in his cham- 
ber, the declaration would have been well. And in this court the 
courſe is to enter them always as taken in court, and a recogni- 
ſance taken before a judge of this court upon bail is not obligatory 
till it be entered on a record, becauſe we do not take them in 1 
ſum certain: but in the Common Pleas they take them in a fun 
certain, and it is a record immediately upon the caption at the 
judge's chamber, and binds the lands, &c. before it be filed at 
Weſtminſter ; and when it is filed, it is then a record in court, 
And a ſcire facias, or an action of debt, may be brought on ſuch 
recogniſance, either in London, where it was taken, or in Mida. 
per, where it is filed, according to the reſolution in the caſe of 
Vaugh. 103. Hall and Wing field, Hob. 195. But on a recogniſance of bail taken 
Vent. 369. in this court, the action or /cire facias muſt always be brought in 

Middleſex. | | 


Peroell juſtice of the ſame opinion in omnibus, and ſaid, Ri: 
chief juſtice was of the ſame opinion with Hobart. 


Mr. Raymond was of counſel for the defendant. 


Mr. Dee for the plaintiff at another day urged, that the prect- 
| dents in the Common Pleas are all as this count is. 


Holt chief juſtice. If they proceed hand over head, that is 1 
thing to us. They ſhall not ſet up a preſcription againſt law up 
| pretenſe of their uſage. Powell agreed. 


See theſe entries. Thomp. 125. 2 Bron. 176. Brownl. Lat 
Red. 209, 210. 
Clarkſon 


pound at a day, which is fix months after the making of th 


Trin. Term 2 Annae regina. 967 


ä 


Clarkſon ver/. Buſſey. | 


i an action of debt upon a bond, the defendant pleaded in bar 2 


2 compoſition made with his creditors according to the ſtatute 28. 


21711, z. to which the plaintiff demurred. And Mr. Acherley for 


the plaintiff took ſeveral exceptions to the plea. 


1. Exception. The plea is, that he abſconded for debt ſuch a That he ab- 
Ly before the making of the act, but does not ſay, that he ab- 2 Ow 
{:onded at the time of the making of the act. And though he g,, before the 
mieht be an inſolvent perſon before the making of the ſtatute, yet making the 
ke may have recover d, and become ſolvent, when the act was act. 


made. 


be good to a common intent; and in this caſe it ſhall be intended, cit. 55. 
that the defendant continued inſolvent to the time of the making 

the ſtatute ; and if he became ſolvent aſter the time alleged, and be- 

fore the ſtatute, that ought to come on the plaintiff's fide, for as it 

is pleaded, it is within the words of the act, viæ. ſuch as have ab- 
ſconded. Powell juſtice agreed. 


2, Exception. The defendant has pleaded the agreement as a No profert in 


deed under ſeal, but does not produce it in court by a profert in curia, curia of a 
as he ought. | compoſition. 


Hl chief juſtice. The ſtatute ſays an agreement ſubſcrib'd and > 
ald. Tc. and that does not import it to be by deed, for it may , eee 
be under ſeal, and yet no deed, and therefore a profert is not ne, che law. 


ceſlaty. Ante 762. 


_ Przell juſtice. It is not requir'd by the act, nor pleaded, to be 
er d, and it cannot be a deed without delivery; it muſt be ſub- 
eib d and ſeal'd by the act, but ſubſcription is not neceſſary to a 


deed. 


3. Exception. By this agreement the defendant is to pay 


13 | 5 
ute; and it is further agreed, that upon payment thereof the cre- 
citors ſhall give to the defendant general releaſes. Now this agree- 


nent cannot be within the meaning of the act to bind the nonſub- 


when, creditors, becauſe it obliges them to give releaſes for debts, 
hich may have accru'd to them fince the act, and it will be un- 


$ '<alonable to oblige the other creditors to releaſe them. 


T1 | Holt 


Hit chief juſtice. This is a plea in bar, and is ſufficient, if it pan pls. 
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Holt chief juſtice. This agreement muſt be underſtood to extend 

only to debts within the meaning of the act of -parliament, viz. th 

- debts due before the making of the ſtatute, and the agreement of two 
thirds of the creditors does not oblige the non-ſubſcribing creditor; 

with reſpe& to any debt contracted after the making the act; and 
although the ſubſcribing creditors may have obliged themſelves by 

this agreement to give releaſes of all matters to a day after the ad, 

| yet they cannot oblige the reſt as to any debt accruing after, Pry} 
Ante 921. juſtice agreed a releaſe of all debts &c. to the time of the act, will 
be a ſufficient performance of this agreement by the non-ſubſcribins_ 
creditors, within the meaning of the ſtatute, t 


Judgment for the defendant per totam curiam, niſi, Ec. 


Servant is a R. Williams mov'd to quaſh an indictment for want of an ad 


eie ane. V dition. The defendant was indicted by the name of 7. . 


The Queen v. ſervant, which he ſaid is not a good addition within the ſtatute. 
Hoſkins. But per Holt chief juſtice, et curiam, it is a good addition, for it is 
Bro. Additions . H | d h k { . h . 

He. certain. He would have taken ſome exceptions to the caption, but 
Contra, & in- it was not allow'd, for coming in of this term, ſuch errors arc 


die ment p. 49. amendable in the ſame term. 
Bro Additions | 


pl 56. 

Thel. Dig. 55. c | ; 

Di. 46. Taylor ver/. Sea. 

2 Inſt 668. i | - | | 

In aamb/ie, IN aſſumpſit on ſeveral promiſes the defendint pleads, quod i} 
plea quod 1þ/e performavit omnia ex parte ſua performanda, and the plaintiff 


pe _ demurred for that cauſe, Mr. Ward for the plaintiff: this plea, if 


ral flue. any thing, amounts to the general iſſue, And it was adjudg'd for 
the plaintiff per totam curiam. 


Load Bridgewater ver/. Duke of Bolton. 


Je 236. * the argument this term of the caſe between lord Bridgewater, 
Caf. of Equity & and the duke of Bolton, ſerjeant Powys, who argued for my 
* 7. lord Bridgewater, ſaid, it had been adjudg'd in Chancery, and 3 
4 Dal” abr. Now become a ſettled rule, that if a man ſeiſed in fee of lands make 
175-pl.12 his will thereof, and deviſe the ſame to another in fee, and after 
3 that make a mortgage of the ſame lands in fee to a third perion, 
615, and afterwards die without having paid the money due on the mor- 
Eq. Caſ. Abr. gage, that this mortgage docs not amount to a total revocation, but 
#141 #'* only quoad, and the equity of redemption ſhall go to the deviſce 


2 Vern. 495. , h 
Olle v. And Mr. Coreper, who argued on the other fide, agreed it. 


Cooke. 
20 Feb. 1748. in Canc. Mortgage does not amount to a revocation of a deviſe totally, but only pro tarts. 


Ni 
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85 Eüward Longueville ver/. the inhabitants of Thiſtle- 


worth. | 


N an action on the ſtatute of Winton for a robbery the defen- 5 2 Salk. 

dants pleaded in abatement, and on demurrer a re s ouſter 6 Mod. 27, 
ws awarded: after which the defendants pray oyer of the writ, and _ 
xccordingly ſet it forth in their plea, and pleaded over in bar. Mr. Keb. 32 
/:rd mov'd to ſet it aſide for the irregularity. Mr. Mountague : 3 Keb. 480, 
The writ being return'd and filed, we have a right to demand oyer Gb kg 
of it in the ſame term, notwithſtanding the award of a reſpondes C. B. 148. 
dale, if it be neceſſary for us. And by the original writ in this 8 Mod. 99. 
caſe it appears, that the writ was not ſued out within twenty days, RED 
as the ſtatute 39 Elig. requires, and we would by this way prevent ;1,tement, 


a trial and further charge. | | and re/pondes 

| | | oufter award- 
e;, fo ger can be granted of the writ, tho" in the ſame term it is return d. It ſeems there ought to be an 
6a:d that it was not made within, &c, as the ſtatute 27 Eliz. c. 


Prell juſtice. When a defendant prays oyer of the writ, it is 
with intent to take advantage of ſome fault in the writ ; but the de- 
ſendant in this caſe not having demanded oyer of the writ before 
þis plea in abatement, and a reſpondes ouſter awarded, he is now 
vat of time to have oyer, which is only to enable him to plead in 
abatement ; but now the defendant here is to. plead in chief. 


Hilt chief juſtice. A variance between the declaration and the 
criginal may be aſſign'd for error, and although the party admit it, 
and paſs it over in plea, if oyer be given of the writ, it will ap- 
pear; and perhaps in that caſe the defendant may take advantage of 
t1a arreſt of judgment, and ſo prevent the court from giving an 
crroncous judgment, and thereby avoid the trouble and charge of a 
vrit of error. And upon a writ of error after ſuch oyer had, the 
party may aſbgn the error, and take advantage of it, without a 
certigrari, becauſe it appears upon the record. It ſeems reaſonable 
to allow this demand of oyer in the ſame term, and eſpecially when 
the matter pleaded is not dilatory. | 


Proell juſtice. It is out of courſe, therefore they ought to ſhow 
us precedents to warrant it. | a | 


Hit chief juſtice. If the defendants infiſt upon their oyer, they 
muſt demand it on record, and if we deny to give them oyer, when 


ike advantage of it on a writ of error. The queſtion is, whether er. 

8 reſpondes ouſter awarded on the plea in abatement be not an 

| pe to the defendant to demand oyer. But on the award thereof 

ce do not adjudge, quod breve pracdictum bonum et ſufficiens eff 
| in 


they ought to have it, the denial muſt be enter'd, that they may Denial ef ge 
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in lege, but quod placitum of the defendant minus ſufficiens in lege 
exiſtit. This is not like pleading a new plea in abatement, which 
ſhall not be received; but here the writ being in court, they may dc. 


mand oyer of the writ in the ſame term with the plea in abatement, 
though they cannot in a ſubſequent term. 


Powell juſtice. The demanding and having oyer is to enable 2 


- 


man to plead ſomewhat, 


Holt chief juſtice. No, it is to make the thing appear on record 
that ſo the party may take advantage of any. error therein; and if 
there be a fault in the writ, the defendant may take advantage of 
it, although he plead any other matter; but it will be a good en. 

Oyer 6 0008 ception in arreſt of judgment, and fave the party the trouble of 
inthe aer bringing a writ of error. In this court the party may demand cher 
imparlance, of a deed after imparlance, though it is not allowed in the Com- 
bebe mon Pleas, If the plaintiff conteſts the giving yer, he muſt ſtrike 
Plea out the plea, and demur, or counter-plead the oyer. The granting 
Giving eyer cher Will do the plaintiff no harm, for the giving oyer where it 
where it _ ought not to be allow'd, is no error, nor aſſignable by the defen- 
able by the de dant, being in his advantage; but the denial of it, where it ought to 


fendant ſor er be allowed, is error, quod Potwel! conceffit. We will confider of it 
ror, where gi- 
ven to him, 


17 
1 
8 
* 78 
þ = 


Afterwards at another day Holt chief juſtice faid, we are all of 
opinion, that cyer ought not to be given in this cafe. I was indeed 
of opinion, that it ought to have been granted, being in the ſame 
term, for the e mentioned, but I am now fatisfied, that it 
- ought not; for the true reaſon why oper of the writ is given to the 
defendant, is for the defendant to demur for matter which goes to 
the whole original, or to plead in abatement for fome matter con- 
tain'd in the writ, which makes it ill; as that it varies from the 
count, or from the regiſter, as appears Co, Intr. 320. But when 
the defendant has pleaded in abatement, he has nothing more to do 
with the writ. The matter which ſtuck in me was, that th: 
defendant ought to have gyer, that ſo he might move in arreſt d 
judgment upon the infufficiency of the writ appearing on record :: 
a default; but it is only mov'd as amicus curiae to inform the cou, 
and to prevent them irom giving an erroncous judgment. H= 
agreed. The law has preſcribed and ſettled the order of pleadin; 
waich the party is to purſue, 4/2. to the juriſdiction of the coir, 
to the diſability of the perſon, to the count, to the writ, and Luſty, 
to the action. Now in this caſe you have already pleaded in abe. 
ment, and might have taken benefit of the cyer then, but you = 
not pray cyer in order to plead in bar; for you have done with l. 
| writ, and you cannot plead two dilatories, but muſt now Ps 


to the action. But oyer was never given after a reſpondes 7 
Ace 
| 3 | aQWarce., 
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awarded, to enable the party to plead in chief: to allow this courſe 
royld be to invert the order of pleading. GT 


Let the yer be ſtruck out of the plea, per totam curiam. 


Rat os f S. C. Salk. 
Regina ver. Dixon. = 
6 Mod. 61. 
to be worth ſo much, whereas in truth they were not, in de- 10 sen f. 
| riticrem, &c. Upon not guilty pleaded the defendant was con- ter conviction 
ited, and now the record was remov'd by a corticrari, and Mr. by verdid, 
125 e bei ffenſe indictabl day muſt be 
Bradrict mov'd to quaſh it, as not being an offenſe indictable. given the 
7 | party here in 
Filt chief juſtice. Why do you remove it after a trial? But you att. 
have given the party no day here in court, as you ought upon the 
return of a certrorars to remove an indictment after conviction. | 
Upon reading the certiorari, it appear'd to be only for removing A certizrerito 
the record of the indictment, which Holt ſaid was not ſufficient to moe an in- 
a os , . : : dictment will 
remove the conviction ; for if the defendant fue out a certicrari to not remove a 
remove an indictment, and ſtays till he is convicted before he deli- convittion on 


ers it, he has loſt the benefit of it. | _ 


Berwick wer, Andrews. 
Intr. Paſch. 2 Ann. B. R. Rot. 64. 


N debt by an executor, ſetting forth, that his teſtator had reco- 8. c. $alk. 
ver'd a judgment againſt the defendant, as adminiſtrator of J. 314- 

. and ſuggeſting, that the defendant had committed a devaſtavit in rar y 
the life of the plaintiff's teſtator, ſo that neither the teſtator, nor executor on a 
the plaintiff could have execution of the ſaid judgment, per quod Si by 


Wy © . » . . . d f. d 
e319 accrevit to the plaintiff, Judgment herein was given againſt 3 inde N 


the defendant in the Common Pleas by default, and thereupon a ment reco- 
writ of error was brought. Mr. King for the plaintiff in error in- 8 
(ed, that the executor cannot maintain this action for a waſte nigrator to > 
conc in the life of his teſtator; for the executor ought to make S. by the 


hints 2 - gs . laintiff”'s te- 
\miclt a party to the original judgment by a judgment on a ſcire ter. 


factas brought by himſelf againſt this adminiſtrator, before he can 
"tan an action of debt upon a ſuggeſtion of a devaſiavit in his 
n time. This method of proceeding by action of debt is a late 
practice, and the firſt judgment was obtain'd with difficulty, viz. 
. cale of J/beatley againſt Lane. 1 Saund. 216. 1 Lev. 255. 
: aich was an action brought by the party himſelf, who obtain'd a 
-«=zment againſt the executors ; and therefore for the objections 


-— Mmm 55 urg'd 


1 5 HE defendant was indicted for ſelling goods, affirming them On certiorari 
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urged in that caſe it has been ſince reſolved, that actions of this na. 
ture ſhall not be carried farther than that reſolution: as in the cale 
of Ent v. Withers, 1 Ventris 315, 321.. 2 Lev. 209. 3 Kell 
735, 825. where it was adjudged, that ſuch an action would not 
lie againſt an executor upon a bond of the teſtator, before any 
| judgment recovered againſt the executor. And fo it was reſolve 
Croſby verl. in this court, Paſco. 11 Mill. 2, between Crosby and Geering, 
Geering. Where an action of debt ſuggeſting a devaſiavit was brought upon 
Debt againſt a judgment recovered againſt the inteſtate, before any judgment 
an adminiltr* recovered againſt the adminiſtrator himſelf ; and upon a demuner 
flavit, 4 it was reſolved, that the action was not maintainable. But the pre- 
judgment re- ſent action 1s to carry it farther than any of thoſe caſes; for here 
cover dagaint the judgment was recovered: by the plaintiff's teſtator, and the 
does not lie. Waſte is ſuggeſted to be done in his time. Now this waſte is : 

| perſonal wrong done to the teſtator, whereas the foundation of th: 
action is, that the party himſelf, who brings the action, is intirled 

to the eſtate of the teſtator by matter of record, and ſo the waſte 
by the executor is a wrong to him. But here the plaintiff has no 
title to an exccution, till he obtain an award of it on a ſcire fe. 
cias, ſo that the waſting before he had a right to ſue execution | 
can be no injury to him, and conſequently he can have no ation, 
and he has founded his action on no other damage, but that by 
the waſting he could not obtain ſatisf:ftion of the ſaid judgment 
by "ſuing execution. This action is againſt a rule of Jaw: A. 
perſonalts moritur cum perſona, No action lay at the common hau 
againſt the executor of an executor for a devaftavi/t of the fit 
executor upon the reaſon of that rule. But it was given by the 
ſtatute of Charles 2. But the ſtatute does not extend to this, f 
that by conſequence this action is not maintainable, not being 


helped by that or any other a& of parliament. 
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Mr. Mountague for the defendant in error urged, that this a&ion 
would lie. The ſame objection, that it was actio perſonals, vis 
made in the caſe of Wheatley verſ. Lane, 1 Saund. 216, | Si 
397. and there fully anſwered ; for though the action ariſes rom 
a fort, yet this tort veſts an intereſt in the party. As in caſes 
ſubſtraction of tithes on the ſtatute of Edward 6. and of an eicape 
out of execution, where the executor for that reaſon ſhall ma. 
tain an action of debt for the ſubſtraction or eſcape in the time & 
his teſtator. This action goes no farther than the former calc 
The caſe of Cory verſ. Thynn, 2 Sid. 102. is this caſe in point; 
for the plaintiff there was executor to him that had obtained de 
judgment. ” | 5 
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Halt chief juſtice. But the executor in that cafe had recovered 
2 judgment in his own name, 00 a fcire facias on the principal 


judgment. 


Mauntagus. The tort veſts. a debt in the party wronged, and 
then it ſurvives to the executor, as on the ſtatute of Edward 6. 
And the ſame objections, as are made now, were made in the caſe 
of Wheatly and Lane, and there over-ruled by the judges, fo that 
this caſe in effect is already determined. 


Hit chief juſtice. Surely this action will well lie, and as well 
fr the executor, as for the teſtator himſelf, And indeed it 1s the 
ſame thing; for this action is brought againſt the ſame perſon 
2zinſt whom the recovery was had, and by that recovery afſets 
were admitted, and then the defendant has waſted. You agree 
this action might be maintained by the teſtator himſelf, but you 
ay, it will not go to his executor, becauſe it is a perſonal wrong, 
which dies with him. But it is not a mere perſonal injury. This 
action is founded on the ſame reaſon, as an action of debt by the 
executor for an eſcape out of execution in the time of the teſta- 
tor, It is true no action lay againſt the executor of an executor 
for the waſte of the firſt executor before the ſtatute, becauſe it was 
only a wrong committed by the executor. And ſo no action lies No aQtion lies 
againſt an executor for an eſcape out of execution in the time of againſt an exe. 
his teſtator, for it was a wrong done by another perſon, for which _ = 
he ſhall not anſwer, nor ſhall his eſtate be liable. An executor time of his 
may maintain an action on the caſe at the common law for an teſtator. 
eſcape out of execution in the time of the teſtator, but not for an ae 41. 
elcipe on meſne proceſs. So an executor of a parſon ſhall have an 
action of debt on the ſtatute of Edi. 6. for ſubſtraction of tithes 
in the time of the teſtator. Theſe are injuries to the teſtator's 


right, and within the equity of the ſtatute of Edw. 3. de bonis Vide 4 Mod. 


aſpertatis in vita teſtatoris. So an action on the caſe for an eſcape 493, 404. 
in the time of the teſtator, a guare impedit for a diſturbance in the | 
life of the teſtator, are given to the executor by the equity of that 

ſtatute. In the caſe of Crosby and Geering there was no judgment 

| againſt the adminiſtrator, and ſo it did not appear, that he had 

At, and it was like the caſe of Ent againſt Withers. 


Powell juſtice, This action ſhall not be carried farther to 
churge the defendant, without a judgment firſt recovered againſt 
himſelf. And my lord Hale was of that opinion: he was of 
counſel with the plaintiff in the caſe of Cory againſt Tbinne, and 
told me, he had judgment for his client beyond his expectation ; 

t now that action is ſettled. This is not a ſonal wrong, 
which lies not againſt an executor ; as an action No an eſcape 08 
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plaintiff's fimiliter nuper creſcentem, cum gquibuſdam averits, viz. Cc. dh 
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4 Pe . . : —— 
the life-time of the teſtator lies not againſt an executor. But the 
ſtatute of Ediv. 3. is a remedial law, which has always been ks 
by equity, and wherever there 1s a matter of property in queſtion 
it is brought within the ſtatute. So here, the teſtator had a fight 
in the afſets in the defendant's hands, and the executor 45 
titled to that right by a ſcire facias, and this is within the reaſon of 
goods taken, &c. It was once a queſtion, whether an executor coul 
maintain an afſumpfit upon a contract with the teſtator, becauſe | 
is founded upon a breach of promiſe ; but it was agreed, that he 
might, becauſe it was a wrong to the teſtator's property and eſtate 
and an intereſt in the teſtator. 9 . 


—___ TT ESE f 8 


— — 


Powys juſtice agreed, 
Gould juſtice agreed, Here is a debt ariſing ex delicho. 


© fo, * C2 


Holt chief juſtice. Upon this judgment this executor miglt 
have ſued a ſcrre facias as executor, and upon that a Feri facy, 
and might have had a devaſtavit returned thereupon, and upen 
that a general judgment; now this action is brought in lieu d 
that proceeding, and that is the reaſon of this action on ſuggeſtion 
of a devaſtavit, 


But then an exception was taken by Mr, King to the declaraticn, 
and upon that it was adjourned. | 


Monckton verſ. Paſhley & Ss: 


S. C. Salk, N treſpaſs de eo quod the defendants, 1 &&ftembrrs, primo {nv 
8 es Sc. vi et arms, &c. clauſum of the plaintiff, apud, Ee. fie 

gerunt ef intraverunt, et herbam ſuam ad valentiam 10 l. ibi 
nuper ere ſcentem, pedibus ſuis ambulando conculcaverunt et conſur}- 
ſorunt, et aliam herbam ſuam ad valentiam aliarum 101. in 


38. 

o Mod. 38. 
"Treſpaſs for 
breaking the 


0 . 3 \ fuerunt, conculcaverunt, et conſumpſerunt (and lays ſeveral biber 
conlumigg his treſpaſſes upon the ſame place) ac liberam warrennam of the pliit- 
prafs, ard tiff apud, Ec. adtunc fregerunt, et intraverunt, et in eadem /it 
1 ig. 0 licentia et vsluntate iffius the plaintiff, adtunc venati fuerunt, d 
continumt ducentos lepores pretii 10 l. adtunc et ibidem occiderunt, cperuit, 4 
tren/;r fim. aſporteverunt, tranſereſſion. pracdict. quoad herbae pracdittae fil 


MT %, bus ambulands conculcationem et conſumpticnem, ac aliae bers 
wicibus, Sc. pracdictae cum averiis pracdictis conculcationem et conſumptionem, ® 

in libera warrenna praedifa ſine licentia of the plaintiff wh 
nem pracdi diam, a praedicto primo die Septembris, anno primo /* 
pradiclo, ufque diem exhibiticnis hujus billae, vis. vigeſmum di 
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O Haris eodem anno, diverſis diebus et vicibus continuando, &c. 
To this declaration the defendants pleaded not guilty. But the 
jury found for the plaintiff. And now Mr. Salkeld mov'd in ar- 
reſt of judgment, that the continuando is laid of a matter, which 
does not lie in continuance, ViZ. quoad venationem in libera war- 
rema of the plaintiff, for every day's hunting is a ſeveral hunting. 
He Gaid, that it appeared from the books, that a treſpaſs with con- 
| 4:-uando does not lie where the act terminates in itſelf, and can be 
but once executed: as a treſpaſs quare equum ſuum occidit conti- | 
nuands is ill; becauſe it is not an act, which can be alleged in con- FEES 
tinuance. So a treſpaſs for breaking his fenſe, -or proſtrating his ; 
houſe, lies not with a continuando. 2 Roll. Abr. 315. Pp. 41. 

3 Hen. 6. Tranſ. 19. So a treſpaſs for cutting down his trees con- 

tinuando is ill, as was held in this court in Eg/ter term, between 

Bricks and Biſhop. Ante 823. (vide 21 Hen. 6. 43.) for in theſe 

caſes the act cannot be repeated. He farther inſiſted on this dif- 

ference, that where the. firſt treſpaſs is without an cer, there all 

the ſubſequent acts are freſh treſpaſſes ; but where by the firſt treſ- 

paſs there is an ouſter, there the ſubſequent acts are not diſtinct Difference 
treſpaſſes, but a continuance of the firſt, And therefore a releaſe Where there s 

of the firſt treſpaſs will diſcharge all the ſubſequent acts in this 0g and 
caſe, but in the former caſe it will not, becauſe every day's entry is where not. 
| a freſh treſpaſs : as Tel. 126. Thorp and Strictland. 1 Brounl. 
223. 3 Co. 182. And with this difference muſt the opinion of 

F:1:b. N. B. 91. C. be underſtood, where he ſays, that a treſpaſs 

of his houſe or cloſe proſtrated may be alleged with continuance, or 

elle the books are not reconcileable, 20 Hen. 7. 2, 3. P. 7. but 

an actual cler muſt be intended. | 5 


1 


„ET T 9 8 7 


Felt chief juſtice. Why ſhall not an actual ouſter be intended in 


1 this caſe ? 

Math . | 

un | 7 | 
50 Salkeld. I will ſhew why it cannot. In the cafe of Heſtins 
mw and Jennings, 2 Roll. 549. u. 5. it Is reſolved, that a treſpaſs guare 
vine 


fuccidit et aſpertavit 10 arbores continuando, Ce. is ill. So the 
caſe of Lichſerd and Elliot, as it is reported 1 Sid. 224, 249. treſ- 
pals for throwing logs on the plaintiff's cloſe continrando is ill, and 
there judgment was given for the plaintiff, becauſe the declaration 
Was, that the defendants jecerunt the logs inſtead of facuerunt, 
Which word was held inſentible as to that purpoſe, and fo no da- 
mages given for it. Vide 1 Lev. 210, 211. Butler and Hedges. 
„319. In the caſe at bar, though the continuance be im- 
poſſible, yet damages muſt be intended to be given ſor it by the 
Jury, becauſe it is expreſly alleged to be continued, and fo the in- 
tendment of the court is excluded, viz. that the jury gave no 
damages for the continuance, by the ſhewing of the party; neither 
Nun | can 


8 
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can the court intend, that there was an actual cer, becauſe 1 


alleged, that he entred and hunted ſuch a day, and ſuch a day. 


Mr. Mountague for the plaintiff urged, that the continuangy is Pro. 
per, and ſo is the conſtant form. He cited Cicero de natura dlorum 
and Terence, continuando potionem, for the propriety of the word. 
Here are ſeveral defendants, ſo that one'might reſt while the other; 
hunted. In this caſe if the continuando be poſſible, then it Will be 
good after verdict ; and if it be repugnant and impoſſible, then it 
ſhall be intended, that the jury gave no damages for it. S0 is the 
caſe of Lichford verſ. Elliot, 1 Sid. 224, 249. 1 Lev. 210, 211. 
and Butler and Hedges, 1 Sid. 319. 1 Lev. 210, 211. And to the 
fame purpoſe was the reſolution of this court laſt Eaſter term, in the 
caſe of Brook and Biſhop. © 


» 


Aman my Upon the firſt ſtirring of this caſe Holt chief juſtice faid, I ſee 
lay a treſpaſs no reaſon, why a man may not allege an entry and hunting on 
OED ſuch a day, continuando venationem praedictam diverſis diebus et 
wenationem Vicibus till ſuch a day: the defendant hunts one day and the next, 
pracdizam and it is not one act, which continues from one day to another 
diver fis diebus 3 . , 
t wir ibu, He. nor the ſame treſpaſs. That caſe in Telu. is not law, the reſolu- 

| tion was in favour of the judgment. For if a treſpaſs be brought 
continuando, &c. and the defendant anſwers to the original treſ- 

paſs, but not to the continuance, if the firſt act and the continu- 

ance were the ſame treſpaſs, then the continuance would be an- 

ſwered by the anſwer to the original treſpaſs ; but it is not fo, for 

the continuance muſt be directly and poſitively anſwered, becauſe 

Difference be- the continuance is a treſpaſs. There is a difference between a cm- 
_ Iweena% g;yuando of a repeated act of the ſame nature as here, and a cn- 


. as 1 : | 5 o . 
revented ct finuando of cutting down wood, becauſe that is impoſſible, For 


of the ſame if a man cut a quantity of wood one day, he cannot cut the fame | 


nature, and 
cutting wood. 


quantity again the next day. In the caſe of Butler and Heages the 
continuando appeared to be void and inſenſible upon the face of the 
declaration, and therefore it ſhall be intended no damages were 
Fxception, - given for it; for the exception, that it is not a matter that lies in 
that it lies not continuance, ought to be taken on the trial. And in ſuch caſe the 
n comme Plaintiff ought not to be allowed to give in evidence more than one 
» ou . „ 
to be took at day's cutting of wood or the like. Treſpaſs was brought for ta- 
the trial. king oyſters continuando, which cannot be, and judgment was 


arreſted. 


Powell juſtice. A continuando is not to be ſuppoſed to mean 3 
continuance without any intermiſſion, for that would deſtroy all 
continuandos, for cattle cannot eat always. The cutting of trees 
cannot be laid with a continuando. Nor would it lie here cm- 
nuando the hunting and killing ten hares. So no continuands for 

| | | carrying 


a" — TY A. ——Y 
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rying away fifty loads of corn. Therefore in thoſe caſes the 
plaintiff ought to lay the fact to be done between ſuch a day and 
ach a day; for elſe you can have but the benefit of one treſpaſs, 
1nd can recover damages only for one day's carrying, &c. where 
the thing does not lie in continuance. Why cannot hunting be 
continued as well as depaſturing?, _ | e 


ers | | . 5 

be Hut chief juſtice. As to the caſe of an entry with cuſter, it If an entry is 

1 it may be ſet forth ſpecially in the count, or not; with a continu- e me] 
the nch or diverſis diebus et vicibus between ſuch a day and ſuch a fuming gs 
II. y; but then you muſt prove that the plaintiff re- entred before 
the the action brought, or elſe you cannot aſſign the mean treſpaſs. 4 2 


(Aud fuit conceſſum per Powell) for by the cer the defendant re-entry muſt 
has got the plaintiff's poſſeſſion, and he cannot be a —_— to be prov'd. 
the plaintiff ; but when the plaintiff re-enters,: the poſſeſſion. is in 


ſee him 40 initio, and he ſhall have the meſue profits. 
on | 1 | 
et Prwell juſtice. Fitæberbert ſays, that cutting of graſs. may be 
ext, lid with a cantinuando, and yet a man cannot cut always. | 
olu- Afterwards, viz. the laſt day of the term, the court gave judg- 
ght ment for the plaintiff. And Holt chief juſtice ſaid, that hunting 8 may 
rel might be laid with a continuando as well as conſuming and ſpoiling ies 
inu- the plaintiff's graſs. | . nes: 
an- : 7 1 ws : 
P Pell juſtice, It was ſo adjudg'd lately in the Common Pleas. 
aule : . 5 
con- Hal. Cutting a quantity of wood cannot be with a continuando, 
cn. but it ought to be laid, that diverſis diebus et vicibus between ſuch 
For day and ſuch a day, Cc. But in this caſe it may be well al- 
ame BN (:!2ed continuando, and need. not be laid diverfis diebus et vicibus, 
| "6 Ci. It is but a ſmall treſpaſs, which may be continued. Nt 
were | Poovll, When you lay a continuando of a thing that does not 
es m ic in continuance, you can only give in evidence a treſpaſs on one 
_ Gy, and can recover damages for no more: which Holt agreed. 
0 8 | 5 
r ta- „„ | 5 
= Wyatt qui tam ver. Eyland. 
N an addon on the ſtatute of uſury the memorandum was general S. C. Salk. 
on 2 gd the firſt day of the term, but bail was not put in till the 37+ 3*5- 
y all ale of the term; and the court gave leave to the plaintiff to 1 Mod. 28. 
trees "cr up a ſpecial memorandum, for the defendant is not in court till Memorandum 
1275 of fled. And this is only to make the entry according to the —_— 
{ for a, which appears on record; and the court ſaid, it was an . 
ing ment at the common law, and not on the ſtatutes. 


Elderton's 
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S. C. 3 Salk. 
91, 284. 

6 Mod. 73. 
Holt 599. 

A commit- 
ment by the 
commiſſioners 
of the Green 
cloth for a riot 
in entring 
Whitehall 
io execute a 
freri facias 
without leave. 
Phillips's Re- 
gale neceſſa- 
rium, cap. 

1 3 


| leave to commit a riot. Beſides, the board of Greenclitb cantus 


the courſe of proceedings in this court of Greenclotb, and whe tis 
ſit, and what is their authority. 
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Elderton's caſe, the bailiff of Weſtminſter. 


E was committed by the duke of Devon, and other commi; 

ſioners of the board of Greencloth, for executing a feri Kala 
within the palace of Whitehall, without leave of the board; ans 
being brought up by habeas corpus, ſeveral exceptions were * 
to the commitment and return. The commitment was for riotouſ; 
and forcibly entring into a houſe within the palace of bill 
not having leave from the officers of the houſhold. Mr. Meuntagu 
for the priſoners urged, that the warrant of commitment was in. 
ſufficient; it is, Whereas information has been made to this 
© board, Sc.“ Whereas the board of Greencloth have no autho. 
rity to commit perſons for breach of the peace, or the like. Their 
buſineſs is to regulate the affairs of the family, and to puniſh the 
miſdemeanors of the queen's menial ſervants ; and though the wir. 
rant be ſigned by the commiſſioners, by their particular names, ye: 
it cannot be intended to be a commitment made by them as they 
are juſtices of the peace. The ſtatute of 28 Hen. 8. c. 12, crea 
Whitehall a palace, and therefore it ſhall have no larger privileges 
than that ſtatute gives, wherein is a ſaving of the liberties of the ol 
palace at Weſtminſter ; and when the Queen does no longer live at 
Whitehall the privileges determine, and therefore this is no crime 
puniſhable by the board of Greenciorh, The Queen's honour is 2 
much concerned to ſee juſtice duly adminiſtred, as for the privileges 
of her own palace; and fince the Queen is removed from V. 
ball, it ought to be as free as any other houſe in King „ren. 
Officers may lawfully execute the Queen's proceſs there. If the 
would have this taken to be a commitment by the commiſſioner, 
as juſtices of the peace, they ſhould have made it as ſuch expteſh 
The commitment is, © and them to keep, till they ſhall find fare- 
© ties to appear in her Majeſty's court of the verge, or till farther 
c order from hence.” But the court of the verge is not a prope! 
court, nor has juriſdiction in this caſe; and the words, “ till tir 
ether order, make the commitment illegal and void, for war 
of a proper concluſion. + ; ; 


Mr. Parker. The commitment is for riotouſly and forcid' 
entring without leave of the officers, © c. whereas they cannot g 


puniſh perſons for a breach of the peace. It ought to appear in is 


warrant, that they were juſtices of the peace, which n does %% 
but only in the return. It does not appear as it ought, what z7 


p 8 
2 | M. 
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ſons committing need not appear in the warrant, nor ever does; 
but the ſubſcribing of their names is ſufficient. This court is not 
now to inquire into the nature and buſineſs of the court of Green- 
th, There are ſtanding commiſſions for the peace, both for the 


th are always commiſſioners; and here they committed theſe 
perſons as juſtices of the peace, for breach of the peace, for want 
of ſureties, as every juſtice may do. It does not come now into 
conſideration, whether an execution may be executed within the 
verge, though the palace ought to have ſuch privilege. ' And to 
that purpoſe he cited Jacob HalPs caſe, but that matter does not 
appear in the return; but the commitment is for a riot, as by ju- 
ſtices of the peace, and they may try this matter. 
Hr. 8, is only to aſcertain the bounds of the palace of Mbiteball, 
for the Queen may declare any houſe a royal palace without the 
parliament. For it is the prerogative of the crown to give that 


forth, that the perſons committing were juſtices of the peace within 
the verge and palace, and the court will take notice of their power 
a5 juſtices, The words (without leave of the officers, &c.) does 
not make the offenſe leſs, but ſhew that the fact was done without 
any colour. A warrant of commitment need not be ſo certain as 


ſufficiently appear, and the concluſion of the warrant, * till they 
find ſureties, or, farther order, is ſo of courſe, for when men 


1 ate committed for want of ſureties, they muſt ſtay in cuſtody till 
they can find ſureties. | 
xpreſl, 


Serjeant Darnall cited 3 Inft. 140, 141. and Samford's pleas of 


d fure- b I, ple: 
| C:rchee e on, that formerly it was held a miſpriſion, 
\ prope to cite or ſummon a man within the King's palace. 


tall tu 2 
wp Mr. Attorney General. This commitment is not by way of 


er. but only for ſafe cuſtody till the matter is deter- 
min . : | | | ; 
forcit! 
mot git 
Y cannd 


Mr. Meuntague. Every commitment is a puniſhment ; this com- 
mitment is to the porter of the verge, which is ill; for he is not a 
proper officer, to whom a juſtice can commit, They ought to 


ar in de dict the; 1 : 
Joes 0% their warrant to the conſtable, who is the officer appointed 
what 27 y the law. | 1 Had 


hen tif | | 
Ooo Holt 
M. 


Mr. Attorney General for the Queen. The authority of the. | 


verge and the palace, wherein the officers of the board of Green- 


1 Vent. 169. 
1 Mod 76. 


The ſtatute of : Mod. 181. 


2 Keb. 846. 


privilege to any houſe the Queen pleaſes, By the return it is ſet 


pleading, thoſe who make it are gentlemen not underſtanding the | 
| forms of law ; but in this warrant the offenſe, and their authority, 


* 


— 
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A warrant Holt chief juſtice. It need not be mentioned in the warrant 
ene that they are juſtices, for they need not mention their office in th. 
peace need not warrant z but it muſt appear in the return, and fo it does here. 
JO hey The priſoners are charged with a riot, and ſhould they not be tried 
are Jt And thoſe, who made the commitment, have an authority as ju. 
ſtices within the verge and palace by particular commiſſion, difting 
1 Queen's from their authority as officers of the houſehold. But it is not laid 
perſonal reſi- in the return, that the Queen is perſonally reſident at Whitehall 
dence makes which makes it a palace. | 
it a palace. | ; 
Mr. Attorney General. After the King has once declared a houſe 
to be his palace, which is done by his declaration under his great ſeal, 
it continues a palace, although he remove afterwards. 


Holt chief juſtice. Suppoſe a murder be committed at Whitehal, 
whilſt the Queen is reſident at Windſor, can the murderer be tried 
before the lord high ſteward, and on the ſtatute of 33 H. 8. c. 12, 
and that ſtatute is only declaratory of the law ? 


Joues's caſe. Mr. Attorney. One Jones in the reign of Queen Elizabeth wa 
convicted of the murder of a man in the Tower, and though the 
Queen was not reſident there, judgment was given againſt him to be 


| hang'd, and to loſe his right hand; and his hand was accordigs RY © 
cut off before execution. 
| Holt chief juſtice. Here the parties are committed till they find WW -- 
ſureties to appear at the court of verge, and it does not appear, that i 
| court has juriſdiction of the fact. We are indeed bound to take 
The King's Notice of every thing that belongs to the Queen's privilege: tha 
Bench takes Whitehall is a palace, and that there is a court of verge, which vs of 
os deer a court before the ſtatute of Hen. 8. and has no ſtated times of fi- P 
8 0 . ting; it is held by virtue of an original authority in the high ftewars 
privilege. The ſtatute was read, e | | 
a3 
Powell juſtice. The privileges of the palace are by the commu! ” 
law in reſpect of the Queen's preſence, but that privilege does nd no 
determine ſo ſoon as ever ſhe turns her back, when a houſe has bee 7% 
declared a palace. As a private man may have two manſion-houſs 90 
and live ſometimes at the one, and ſometimes at the other. Ir 


member the caſe cited by Mr. Attorney, it is alſo mentioned r 
Crompton. | 1 


Holt chief juſtice. It is a new caſe, I will conſider the fart 
But I doubt of Jones's caſe. Shall a man have his hand cut off 2 


. 


. EE FIT AEST 


= 


9 ** Vw — 


—— 


Trin. Term 2 Annae reginae. 


ame act be a miſprifion and a murder too ? When the offenſe 
amounts to felony, it drowns the mis. rifion, If ſuch a judg- 
ment was given, it was not badete . T ſhould hardly agree 
to it. OE TY | 


Proys and Gould juſtices agreed with Powell, that the privilege 
of the palace remains, though the Queen be not reſident. 


Hul chief juſtice. If the court be kept there, though the Queen's 
on be not preſent, it is a reſidence z but when the Queen, and 
the whole court, and all the officers, be removed, has i then the 


and an abſence for a time only. | 


glary, though none of the Queen's ſervants reſided there. 


vey is, becauſe of the diſturbance ; as it would be in Vęſiminſter- 
all, the court fitting ; but it does not appear, in this caſe, the 
Queen was reſident. | | 


Powell juſtice. A number of people without leave ought not to 


enter in a rude manner into the palace. We do not know the ju- 
this commitment, as made by juſtices of the peace. 
Halt chief juſtice. Surely the court of the verge has juriſdiction 


of riots, and it is not founded on the ſtatute of Hen. 8. which 
Powell agreed. | 8 | 


Halt chief juſtice. It appears to be a commitment made by them 
s juſtices ; for though they were fitting at the board of Greencleth, 
yet having power to commit for this offenſe as juſtices, if they have 
not power as commiſſioners of the board, it muſt be taken to be 
power they have not ; but their ſitting there does not make them 
to be leſs juſtices ſurely. | 

axe them into cuſtody for a time. 


Hal chief juſtice. He may have authority by warrant to take 


and carry them, but not to detain them in cuſtody, as it is here; 


1 7 | and 


% 


the ſtroke firſt, and then be hang'd for the murder ? Shall the 


privilege of a palace? There is a difference between a total abſence, 
Prod juſtice. Breaking of the Exchequer has been held bur- 


Holt chief juſtice. This matter was never ſtirred before, and 
I will uſe caution in it. It may be a contempt where the royal 


riſdiftion of the board of Greencloth ; but we muſt take notice of 


done by virtue of the power they have, and not by colour of a 


Powell juſtice. The commitment to the porter may be only to Commitment 
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and the commitment is directed to him by name, as janitrj, | 
will conſider many things in this caſe. 


Powell juſtice. The commitment is well as juſtices by force af 
the power they have; but the exceptions, that the authority of the 
court of verge does not appear, and 5 the commitment is faniteri 
which is not a legal priſon, are conſiderable, 2 

But per Holt, we cannot ſend the priſoners back again, we muſt 
take care of them; but let them come up again by rule, without 
any alteration, and let things ſtay in fatu quo. Adjourn'd, 


But this matter never come before the court again, for the pri. 
ſoners were diſcharged the next day. 


Aﬀterwards the laſt day of the term Holt ſaid, I have ſearched 
for the caſe cited about killing a man in the Tower. It is Burdel 
and Muſtett's caſe, Being diflatisfied with my lord Cotes report 
of it, therefore I ſent for the record, which is Mich. 15 & 16 Elz. 
ret. 2. and there is judgment of death given, but no judgment that 
his right hand ſhould be cut off. It is indeed ſo related in S“ 
Chronicle, and in fact his hand was cut off; but there was no judg. 
ment for it. | 


1 Jordan ver/. Tomkins, 

77. 

1 Salk. 22,25, F Ndebitatus aſſumpſit, for that the plaintiff ad requi/ittonem of the 

„ EHPY defendant did provide meat, drink, and lodging for J. S. and 

In aqunpit J. D. and the plaintiff had judgment by default. Mr, Acterly 

to pay for moved in arreſt of judgment, that an indebitatus aſſumpfit did not 

"pot __ lie in this cafe, but the plaintiff ought to have declared ſpecially. 

Vide ante, But per Holt chief juſtice ef curiam, it is well; for it 1s 1 

& . contract between the plaintiff and defendant, and no action lis 
againſt J. S. or J. D. 


Johnſon ve. Shippen. 

8. C. 1 Salk. Ship was outward bound to ä and being 1 
850. 6 Mod. diſtreſs at ſea in her voyage, put into Boſton in New Engiaw, 
and there the maſter took up money, which he applied in neceal- 
ries for the ſhip; and as a ſecurity for the re-payment, by way d 
hypothecation, made a bill of ſale to the party of part of the [hp 
be againſt the * 


79. 
11 Mod. 30. 


Suit on a hy- 


thecation in , , j 
. leaky: who now libelled in the court of admira 
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mov'd for a prohibition, and a day was given to hear counſel on 
both ſides. On the day ſerjeant Darnall inſiſted, that as this caſe 
-- there ought to go a prohibition, becauſe it appears upon the face 
of the libel, that this hypothecation was upon land in port, vig. at 
B:fm, and not upon the ſea, as it ought to be, to give that court a 
juriſdiction. Beſides, this appears to be a bill of ſale of part of the 
hip, upon which the party may have his remedy at common law, 
and not a proper hypothecation. Alſo the proceedings are againſt 
the owners, as well as againſt the ſhip; and if the owners are liable, 


they are chargeable at common law. 


Mr. Cbeſbyre againſt the prohibition, It makes no difference, 
whether the hypothecation were upon the ſea or _ land, being 
done in a voyage; and a prohibition has been denied upon the ſame 
point as this caſe, in this court, between Cofſart and Lawaſley, Trin. 


terdam, The fame was adjudg'd here, Hil. 1696, between Benoir 


prohibition was granted, becauſe it did not appear there was any 
hypothecation. In this caſe the neceſſity of the thing requires that 
it be done at land, and it would be prejudicial to navigation, if this 
ſuit in the admiralty ſhould not be. : 


Halt chief juſtice. The caſe of Caſart and Lawd/ley was the 
lame as this, and tyere on a demuarer to a declaration in a prohibi- 
tion, a conſultation was awarded by the whole court. When an 
hypothecation is made either for money to buy neceſſaries, or for ne- 
ceſſaries for the ſhip, in a voyage, the Court of Admiralty have a ju- 
riſdiction, for the party has no other remedy ; we cannot give him 
any remedy Ai eee ſhip; and if the ſuit there ſhould not be al- 


uſe of the ſhip. 
Pouell juſtice of the ſame opinion. The original matter is conu- 


for it muſt be done in port, and cannot be done upon the ſea, and 
| the party has no remedy but by the maritime law. | 


but upon the ſecurity by hypothecation, and ſhall: we hinder the 
Court of Admiralty from giving remedy, when we can give none 
vurſelves? It will be the greateſt prejudice io trade that can be, to 


here in England before the voyage begin, that is not a matter within 
the juriſdiction of the Court of Admiralty, for it is a contract made 
Ppp | here, 


| and Jeffrys : and about a year ſince between Juſtin and Ballam a ue 


low'd, the maſter will have no credit to take up neceſſaries for the 
{able in that court, and the hypothecation upon land is of necetlity ; 


Hat chief juſtice. No maſter of a ſhip can have credit abroad 


owners, to compel the payment of the money. Serjeant Darnall _ 


; . . 4 7152. 
1 Will. & Mar. where the hypothecation was in port, vi. at Ro- 3 Mod. 244 


rant a prohibition in this caſe. Indeed if a ſhip be hypothecated 4g, 805. 


577.8053. 
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b here, and the ouners can give ſecurity to perform the contre, 


* 


Which Powell agreed. 


Holt chief juſtice. There is no difference, whether the hend 
cation be alleg'd in the libel to be made in port, or Þ to 
by the ſuggeſtion, as it was in the caſe of * Lowdls 
ute 575 And as to what you ſay; that this is a bill ef ſale, and ſo a teme, 
at law, that is not ſo, for the maſter has no authority to fell any 
are 


| rt of the ſhip; and his ſale transfers no property, but he 

Prohibition 1 And ſince the proceedings in the Court of A 4 1 
94204 the ſuit againſt the owners, as well as againſt the ſhip; let a prohibition go 

e a gquoad the proceeding againſt the owners, and let them go on to con- 


demn the ſhip. To which the reſt of the judges agreed. 


Preſgrave ve. Saunders. 


8. C. Salk. 5. Je replevin for taking ſeveral goods of the plaintiffs, apul pur. 

Property in chiam ſandti Clementis Dacorum in comitatu Middleſexige practice 

replevin ought fo, in guodam loco ibidem vocato a chamber in Devereux Court, and 

to be pleaced the defendant pleaded, quod pruedictus the plaintiff aionem ſum 

not in-abate- pruedictam inde verſus eum babere ſeu manatenere nm debet ; qui 

ment. dicit, quod, quoad praedictum unum leftum, Gc. de bimis et catalli 

e . 5- in narratione praedicta mentionatis parcellam, idem the defendant 

lev. i dicit, quod preprietas bonorum et cutallorum illorum eſt, et pril 
2 Lev. 9 e 

12 Mod. 122+ tempore captionis buncrum et cutallbru illorum fuit, fi praefate the 

6 Mod. 8t, defendant, ab/que hoc, quod Fark: bonorum et catallrum illwm 

2 "Go. $19. pracdifio tempore quo, Ec. fuit procdifio the plaintiff, prot jo 

2 Ro Rep. 64. narrationem pracdictam ſuperi 1 — et hoc paratus oft uri 

ficare. Et quoad prueuidum unum 'repeſitorium, et derem alis l. 

Sras, &c. de bonis et catallis in narratione pracditta mentionatis n. 

Aauum, praedictus the defendant dicit, quod tempore captions los- 

rum et catallorum illorum refiduorum ultimo mentionatorum pripriii 

eorundem bonorum et catallorum fuit cuidam Richardo Frith, avſra 

hee, quod proprietas bonorum et catallorum illorum refiduorum frat 

dicto tempore quo, &c. fuit praedicto the 8 prout per nor 

tionem praeditlam ſuperius ſuppomtur, et hoc paratus eft verificare t 

probare; unde petit judicium, ſi pracdiftus the plaintiff attionem fun 

praediflam inde verſus eum habere, ſeu manutanere debeat, &c. fir 

etiam retornum omnium et fingulorum 'bonorum et cutallrum proti- 

Gorum, una cum damnis, &c. fibi adjudicari, &c. Upon 2 & 

murrer to the plea Mr. Ward objected, That it ought to have beet 

pleaded in abatement, and not in bar. But it was held, that ! 

ought to be pleaded in bar, and not in abatement ; for it deſto) 

the plaintiff's action utterly, And fo is the cafe in 31 Hen. 6. 't 

39 Hen. 6. 35. and 2 Lev. 92. where it is ſaid, that it was w 


* 
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| election of the defendant, to plead it one way or the other ; but the 


caſe was denied as to the election, for it was ſaid, that it ought to 
be pleaded in bar and not otherwiſe. | 


55 


2. It was objected, that the concluſion of the plea went but to 
part of the matter, vi. the word inde referr'd only to that part of 
the that alledg'd the property in Frith. Sed non allcatur, it 
goes to the whole. And it was held, that the defendant need not 
avow for a return in this caſe : and judgment for the defendant per 
ariam; and it is the fame thing, where property is laid in a ſtran- 
ge. a h the defendant hint . . Ex relatione magiſiri Suuth. 


Note, I took Mr. Ward's objection to be, that 
ſtranger could not be pleaded in bar; but the court held it might _— 
be pleaded, either in bar, or abatement, as well as in him Porter. 
ſelf: and it is all one to the plaintiff who has the property, if he Salk. 94- 
has none; and it has been fo adjudged lately, though formerly it o win. ,. 
was held otherwiſe. Penge/ly. | a daa 
Salkeld, who was counſel with the defendant, agreed with Mr. ae: 
Pengely. And that which the court denied in Levinz, was the 
report of the caſe of Wrildman verſ. North. For the plea was, pro- 4e 217. 
perty in the defendant, as it is reported in 1 Ventr. 249. and not 
property in a ſtranger, as Levinz reports. 


SS STEEL TT? 


in a Hil. 4 Will. & 


Day ver/. Muſkett. s. C. Salle, 


| - 
N treſpaſs, quare i er armis primo die Februarii, anno Domini 8. C. 6 Mo. 
milleimo ſeptingenteſimo primo, clauſum ſuum fregit, and con- 5: 

contra pacem Dominae Annae munc reginae, Fc. The de- m ud be 


SETS = SEE SLES 


tun, And the defendant demurs. | contra pacem 


| 8 . of the Queen. 
Mr. Ellis. The treſpaſs being laid in the time of King William, | 

for he died in March 1701, the concluſion contra pacem of the pre- 

lent Queen, is ill, and a variance. 22 Ed. 4. 24 p. 23. And it 

was held in this court Hil. 6 & 7 Will. & Mar. between Mehovod gue 38. 

and Leach, that it is not aided after a verdict. 


| Mr. Cheftyre, Since the capiator pro fine is taken away, it 1s 
not neceſſary to allege the treſpaſs ak pacem. : 


Hul chief juſtice, No, it is the vi er armis may be omitted. 7 ge 
TT Mr wy 


ſendants pleads, that he and others did the treſpaſs jointly, and be one in the 
pleads a releaſe to one of them. The plaintiff replies, non eff fac- LO 
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Mr. Cheſhyre. The defendant has confeſs'd the treſpaſs, and 
therefore he cannot take advantage of this miſtake on:a general de. 
murrer, for it is only matter of form. If there had been no cy. 
tra pacem at all, the declaration had not been ill in ſubſtance; and 
this being impoſſible and repugnant, it is as if there had been ks 
And ſo it is held 1 Sid. 253. that a wrong contra pacem is only 
form. ö r OC OS arts 4p 


Mr, Ellis. That caſe differs from this, for there it was a treſpaſ 
conti nuando per five hundred years, and concludes contra pucem th. 
mini Regis nunc, whereas it was in the reigns of ſeveral Kings. But 
there it was right in effect, for the ſtating of the treſpaſs brings it 
out of the former King's reigns, and makes it only a treſpaſs in the 


reign of the laſt King, and ſo contra pacem domini Regis nunc wi 


well. = 


Holt chief juſtice. This concluſion is ill, and inconſiſtent with 

the treſpaſs alleg'd, for we muſt take notice of the demiſe of the 

King, which was ono Martii, and the treſpaſs is laid primo Febru- 

arii, which was before his demiſe. So that there is a fault in the 
deſcription of the treſpaſs, which is matter of ſubſtance, and not of 

Cintra pacem form only; if the contra pacem had been held only matter of form, 
wholly omit- But here it is repugnant, and it cannot be merely void, becauſe it i 
ted is form. a part of the deſcription of the treſpaſs. And upon this declaration 
you cannot give in evidence a treſpaſs contra pacem of the late King, 

But this would be aided after a verdict by the ſtatute of Charls Il. 


Powell juſtice, It is ill and inconſiſtent, and though in treſpak 
you may give in evidence a treſpaſs on another day than is alleg'd in 
your count, yet there muſt not appear a repugnancy in your deck- 
ration as here. Whereupon Mr. Cheſhyre prayed leave to diſcont- 
nue, which the court granted upon payment of coſts. 


8.0. 6 Mod. NLNuaſh verſe Batterſby, 
O. a , | 

es. * debt upon a bond, the plaintiff declares by the name of E. 
name of gen- | ward Naſh generofi. The defendant pleads in abatement, that 
| or pr 2g the plaintiff is no gentleman. To which the plaintiff demurred, 
ae which is ill; for it amounts to a confeſſion, that he is no gente · 
Plaintiff de- man, and then not the fame perſon named in the count: but be 
murted. ſhould have replied, that he is a gentleman, Judgment was giv, 

that the writ ſhould abate. | 9 
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Comes Banbury ver/. Wood. 


N a writ de homine replegiando, the defendant appear'd and s. C. Sa ;. 
| pleaded in abatement of the writ, that the writ does not ſet forth In a lemi 
of what ville, hamlet, or place, the defendant is. It is, quod reple- ren 
riari facias A. B. quem Jobannes Wood mercator, &c. without any addition. 
addition of his abode. The plaintiff demurred. Serjeant Hall for 
the plaintiff, No. addition is neceflary in this caſe, becauſe no 4 
exigent lies here. In actions of treſpaſs vi ef armis, proceſs of 
exigent did lie at the common law ; but the writ de homine reple- 
giandvis not vi et armis, and fo no proceſs. of outlawry lay in it at 
common law, nor is ſuch proceſs given on this writ by any ſtatute. 

If by any ſtatute, it would be by the ſtatute of 25 Edw. 3. c. 17. 

but that does not extend to it; for it is, that proceſs of exigent ſhall 

be awarded in actions of detinue of chattels, and taking of beaſts. 

In this caſe there ſhall be no fine to the King. The ſtatute of No outlawry 
Ed. 3. does not extend to give proceſs of outlawry in a writ of en- in a wit of 


try upon the ſtatute 201 ingreſſus non datur per legem. 35 Hen. 6. ö. yrs wn 


993- 


Mr. Beresford for the defendant. This writ is within the ſta- 
tute of additions. 1 Hen. 5. c. 5. for on this writ proceſs of exi- 
gent ſhall be awarded. Proceſs of outlawry lay at common law, as 


| well in ſuch actions, where vi ef armis might be ſuppoſed, as where 


it was alleged 35 Hen. 6.6. 2 Roll. 80 5. u. 1. C. L. 128. 6. Plaud. 
228.6. F. NM. B. 220. 6. as in a writ of deceipt, which is in nature 
of treſpaſs. 11 Hen. 4. 15. a capias awarded in homine replegiandb. 
do proceſs of exigent lies in a replevin of goods. 


The firſt day this caſe was debated, Holt chief juſtice ſaid, the 
ſtatute of Hen. 5. requires there ſhould be additions in all original 
writs, wherein proceſs of exigent lies, but that muſt be underſtood, 
where the proceedings are upon the firſt writ ; but where the pro- 
ceedings are upon the ſubſequent proceſs, as in a replevin de averiis, 
where the proceedings are upon the pluries replevin, that is out of 


the ſtatute. 


Powell juſtice. It ſcems to me to be all one. 


Halt chief juſtice. In actions vi et arms, proceſs of outlawry 


a : | Outlawry at 
lay at the common law; but in actions on 


Cc caſe, where no common law. 


copias lay, but diſtreſs infinite, proceſs of outlawry was given by | 
the ſtatute, and did not lie at the common law. But in this Ph Fins ht dundes 
the proceſs is not diſtreſs infinite, but a capias, and this is an ex- replegiande. 
raordinary writ. It is a treſpaſs, and here the King ſhall have a 
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| becaufe the pluries muſt purſue the firſt writ, or elſe it will bea w. 


Aſſiſe with 
force. 


needed no addition in any caſe, If an exigent lies upon the Parie 
returned in this cafe by the common law or ſtatute, then there 


are all agreed, that no addition is neceſſary in this cafe, becauſe the 


fine. In replevin of goods proceſs of exigent does not lie on 3 
ginal writ, but when on the return of a nulla bona on the pluri, 
replevin, a capias in withernam iſſues. At the common law ther 


muſt be an addition. Indeed the ſtatute of Edw. 3. gave an exigent 
in a replevin of goods, and it lay not at common law, becauſe ther 
are no proceedings upon the firſt writ, which is dicontiel, bat Upon 
the pluries returned a capras in withernan iſſues. But in this cat 
the proceſs iſſues upon the original writ returned. 

Powell juſtice. I ſee no difference. 

Holt chief juſtice. Surely the ſtatute of Hen. 5. extends to thi 
cafe, for proceſs of outlawry did not lie in a replevin de urin u 
common law. Pray ſee what is the proceſs in a homine replegiands 
for it is an original writ, and the defendant is fo appear upon the 
return. CO 8 


Afterwards, the laſt day of the term, Holt chief juſtice faid, we 


3 


plrries replevin, upon which we hold plea, is not the original writ 
but the original writ is vicontiel, and no proceſs of outlawry le 
upon it, and therefore it is not within the ſtatute. And ſince there 
is no addition in the firſt writ, there maſt be none in the pluris, 


riance. The pluries is not the original writ, but is founded on anc- 
ther, v:2. the firſt. The ſtatute of Hen. 5. is to be taken ſtricth 
and not by equity. The words are: that in every original writ ad 
actions perſonal, and in which the exigent ſhall be awarded, &. 
Now in an affiſe of novel diſſeifin, if it be found to be with force 
upon which the King has a fine, and a capiatur is entered, nd 
proceſs of outlawry lies, yet that is not within the ſtatute of Her. ;. 
becauſe it is a mixt action, and not meerly a perſonal action. 


Powell juſtice. We do not hold plea upon the firſt origital wit 
You never ſaw a writ de homine replegiando with an addition. 


Holt chief juſtice. If the firſt proceſs be without any addition, 
and the pluries is made with an addition, then it varies from tht 
firſt, and that will be a fault, it will make it naught. The ſecont 
and third writs are founded on the firſt, and although you can hun 
no yer here (as was objected by Mr. King) of the firſt, or ſecond 
writ, yet that is not material, Let the defendant anſwer over. 


MR 
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* | Richardſon prayed a mandamus to the maſter and wardens A mandamus 
_ the gene. gun-makers, to cauſe them to give a —_ png 
mark to J. S. a freeman of the company, without which gun-makers, 
be cannot ſell his guns; for neither the Queen, nor other perſons 20 5 0 


ns, which have not that mark. Holt chief juſtice. „f mark | 
2 2 it. They are no legal eſtabliſhment. You muſt 7 2 
tion the Queen to iſſue a quo warranto againſt them, to repeal un of the 


| their charter for this miſdemeanor; but we cannot help bu. 


Deny the mondamms, per totam curiam. 


N debt upon a bond with condition to perform an award, fo as Award ia wri- | 


th _ 
vs 1 the faid award be made in writing, and ready to be delivered to dg f ready 


the parties, Gc. the plaintiff in ſetting out the award in his repli- ee 


cation, upon nul agard fait pleaded, ſhewed it was made in wri- 

ting, but did not ſay it was ready to be delivered, Cc. And upon 1 Noy 38. 
demurrer it was held by Holt, and the court, that it was well | 
enough; for being made in writing, it is ready to be delivered. 


Regina verſ. Naſh. *. 46m 


I , 2. 
there | | 2 Salk. 564. 
AS H was convicted before the juſtices upon the late ſtatute, ve, 6 


for deer-ſtealing, and the juſtices iſſued their warrant thereon 1 Vent. 255. 
to the conſtable to levy the penalty, who accordingly diſtrained the 44 coma- 
goods of Naſh; but before any ſale of the goods, a certiorari was Beadle a 
brought to remove the conviction into this court, where it was rant was iſſued 
afirmed. After the certiorari brought the conſtable ſold the goods, no _ 
an levied the money, but refuſes to pay over to the profecutor conſtable di- 


«cording to the ſtatute, And now Mr. Broderick prayed a man- firained the 


«anus to compel him to pay the money, for that the conſtable 2 8 


having made no return of his warrant, the party has no other certierar; re- 
| remedy, | | moved the 
: conviction : 

Bo . : 5 the conſtable 

Mr. Mountague and Mr. Eyre oppoſed it, and inſiſted that no fold the goods, 


mandamus lies in this caſe, for here is no return to charge him, 88 ” 


and the proſecutor has proper remedy by action, as for money re- money. No 
ceived to his uſe, | CO 
Mr. Broderick. He ought not to be allowed to take advantage 
of his own wrong, and we have no other remedy for want of 


Holt 


— 
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where the 
goods were 
ſeiſed before. 
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Holt chief juſtice. It was doubtful upon the words of the fl. 
tute, whether the conſtable had power to ſell the diſtreſs, but _ 
have determined it that he may. Now in this caſe the conviction 


being removed before us by the certiorari, the proſecutor canno 


reſort to the juſtices. 
Powell juſtice. Cannot we make a rule for him to 5 hi 
warrant ? ES _ 


Holt chief juſtice. No, we cannot, for it is an authority exe. 
cuted before the certiorari awarded, and we have no conuſance of 
the warrant, no more than of an execution executed on a jude- 
ment in the Common Pleas before a writ of error brought in this 
court. The proſecutor ſhould have kept a copy of the warrant 
that was delivered to the conſtable, and that would have been 
evidence againſt him on an action. But this warrant being returned 
before the juſtices, they may call upon and require the conſtable 
to make a return of his warrant. For the goods being diſtrained 
before the certiorari awarded, although they were not fold til 
after, yet execution being executed in part before the writ iſſued, 
it docs not ſtop the execution of the refidue, but the juſtices may 
proceed againſt the conſtable, and this is your proper remedy. As 
when a fieri facias is ſued on a judgment given in the Common 
Pleas, and the defendant's goods ſeiſed thereon, and then a writ of 
error is brought in this court, yet notwithſtanding the Common 


Pleas may award a venditioni exponas, upon a return by the ſheriff 


that the goods remain in his hands pro dęfectu emptorum : we will 
not ſtrain theſe things. Take your remedy from the juſtices, who 


| have a coercive power to make the conſtable return his warrant, 
and may ſet a fine upon him, if he does not; and we can do no 


more to a ſheriff for not returning an execution, We cannot 
make laws. 5 


Pobell of the ſame opinion. 


Holt chief juſtice. If we ſhould grant a mandamus, and the 
conſtable refuſe to comply with the command of the writ, all we 


can do is to fine him, and it is a round about way. You mi 


indict him, or proceed againſt him by way of information; or the 
juſtices may fine him high enough to compel him to pay tie 


moncy. 
Let the rule for a mandamus niſi, &c. be diſcharged, per cria. 
| Pi 
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a poo jules. _ Teer. which is within the meaning of Barren to be 
- e 1 6. to exempted from payment of tithes, exempted 
- muſt be ſuc as 1s barren ſuapte natura, and not land upon OO 
which wood or the like grew before, which 1s afterwards burnt A? On 
the land converted into tillage. And on a ſuggeſti „and. 
ln ee a for tithe cs land 6 ne for a prohi- Bunb. 159: * 
his up natura of ſuch land, it muſt be alleged to be barren 
Man was indicted f. ln | 
* A officer in the Seen . _— ing and beating a cuſtom-houſe No indict. 
af 3 ion of his office. Mr. Lutwyche moved to wert where 4 
ade- quaſh it, becauſe the ſtatute of the 13 & 14 Car. 2. c. 11. ſect. 6 particular me. 
ral inflidts a penalty, and preſcribes the particular "BE Jeck. O. thodofpuniſh- 
that offenſe, viz. by the juſtices of lar method of puniſhing ment  pre- 
Wis and were 50 indictn = . * ace, by fine and impriſonment; RO 
been about two years ago 5 : Ny" - bay offenſe, as was adjudged Art 347. 
= court, and reſolved accordingly 5 all Fog Franc 4 ck a Walon "—_ | 
a The indictment was quaſh'd, abſente Flt. 5 8 | erjeants-1mn. ” | 1 
| till ng TOP | 
ſued, 0 LT chief juſtice | | ö 
may U England, thi when a formerly held by all the judges of fo « de in 
0 eee _ 8 ex officto in the ec- ſpiritual court 
mon the articles; but the law is — 4 10 * 8 of racy matt 
© af e a N Cates, if they re- have a copy 
0 Fa I 433 0 a 2 — g0 . of the articles. 
n n motion a prohibiti | 
_ the ike caſe per Holt et curiam. . 15 
who 
_ Thorneton ver. Bernard. 
IN treſpaſs for taki "heh | | 
anne paſs for taking 8 : 
| et das ſarcinas OY _ wh 50 Anglice my acks of flax, - * * 
is, Mr. Attorney — 5 7 two e of hemp, after a ver- 2 Sid. 175. 
was uncertain, not ſettin in arreſt of judgment, that this 2 Salk. 654. 
3 g out the weight or quantity of a pack or I. Nied. 66 
| | 11 66. 
d the "ns Fl. 818, 865. Cro. Ja. 3 $t n 
A. . e e Bs 10g, A noo 447. | 
or the Mr, Broderick There : | | | | 
33 ; ive b | | 
ay the wh . 3 dee caring this aſter a 4 192. 
of brandy | 20 a 
randy, was held good here. » Anglice two pieces 
curian. Hit chief juſtice I i 5 
| = . is | | 
een in this aQtion in IG ent. You may plead the re- 
Pre ame thing; and if the plaintiff 11 Ot zer action brought for the 
| Fab plaintift ſhould declare of the taking fo 
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much hemp by weight, you may aver that theſe packs and bundles 
contain'd that weight. In an action of detinue you declare for a 
box of writings, without ſetting forth any writing in particular; but 
if you ſet forth a particular writing, which concerns land, as a char- 


ter of feoffment, then indeed the defendant” ſhall not be allowed to 


- — CT EE OTIS 
— * 
—m— Sr 


wage his law. 
2 Let the plaintiff take his judgment, per curiam. 
| S. C. Salk. Garland ver/. Exton. 
_ 194. 
Comb. 482. 


| : 3 1 E defendant pleaded a plea in abatement, and the plaintiff 
e 5 demurred, and judgment was given for the defendant, and 


the defendant Mr. Branthwaite moved for the defendant, that he might have his 
on a plea in coſts, upon the late ſtatute. _—: | 


abatement, he 
3 ſhall not have 


e Mr. Raymond for the plaintiff inſiſted, that it had been otherwiſe 
Trio. 10.3. ruled in this court lately in two caſes, viz. Tomms verſ. Lloyd, and 
Comb. 482. Og le v. Nerclffe. | 


Salk. 4. | | 
Ante 337. Holt chief juſtice. The defendant ought not to have coſts by 
44 the ſtatute, for judgment in this caſe is not given on the demurrer, 
4 7 but quod querens nil capiat per billam. The ſtatute intends only to 
| | give coſts, where the merits of the cauſe are determined on the 
demurrer. Where judgment is given for the plaintiff, it is not 
final, but only a reſpondeas oufter, and he has no coſts by the ſtatute, 
| and therefore it ought to have the ſame expoſition as to the defend- 
1 | ant, that he have no coſts neither; and the like conſtruction ought 

l to be in both caſes; to which the court agreed. 


Brough ver Parkings. 


S.C. 6 Mod. E* RO R upon a judgment in the Common Pleas, in an ac- 
. tion on the caſe upon an inland bill of exchange brought 
3 vi 99. againſt the drawer. The plaintiff had judgm« nt by nil dicit. Mr, 
12 Raymond for the plaintiff in error urged, that it docs not appear in 
brought a- the declaration, that the bill was proteſted, and ſince the late ſta- 
gainit the tute of 9 & 10 Will. 3. no action can be brought againſt the 
crawer, ew. drawer, unleſs there be a proteſt made, as the act requires, which 
ing a proteſt ought to be ſet forth in the declaration, At the common law the 
3 plaintiff had no remedy againſt the drawer without notice given 
i Salk. 131. bim of the non-payment by the party on whom the bill was 
| drawn, and unleſs this ſtatute makes a proteſt neceſſary before any 


4 action 
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action can be maintained againſt the drawer, it does nothing, and 


the party had the ſame advantage before the act as ſince. 


Mr. Parker for the defendant in error inſiſted, that the decla- 
ration was ſufficient, becauſe this bill is not within the ſtatute ; for 


it does not appear, that the bill was accepted by the underwriting 


of the perſon on whom it was drawn, as the act requires; and 
there can be no proteſt without ſuch ſubſcription, and for that 


reaſon he faid, the merchants now refuſe to underwrite an accep- 


tance, But if this bill be within the ſtatute, yet the proteſt need 
not be ſet forth in the count, becauſe the proteſt is intended for 
the benefit of the drawer ; for no body elſe can be damnified for 
want of notice, and if he receive damage for want of ſuch proteſt, 
if the damage amount to the value of the bill, that will be a diſ- 
charge of the action; or if it be leſs, then the drawer ought to 


have as much as it amounts to. But this muſt be taken advantage 


of cither upon the evidence, or by a ſpecial verdict, whereby it 


may appear to the court, which cannot be in this caſe. 


Holt chief juſtice, In this caſe, as well as upon a foreign bill of 
exchange, the plaintiff muſt give convenient notice to the drawer, 


of the non-payment of the bill ; for if the drawer receive preju- 
dice by the plaintiff's delay, the plaintiff ſhall not recover. A 


proteſt on a foreign bill is part of the cuſtom, but on an inland bill 
no proteſt was neceſſary by the common law, but by this ſtatute. 


993. 


But this ſtatute does not deſtroy, or take away the party's action, g & 1 W̊⁴. 3 


where there is no proteſt, nor is the want of a proteſt any bar of 


the action, but the act ſeems only to take away from the plaintiff 


his intereſt or damages, where he has not made a proteſt, or to 


give the drawer a remedy againſt him by way of action for the coſts 
and damages. | | 


Powell juſtice of the ſame opinion. I cannot agree to take 
away a man's right by ambiguous words in an act of parliament, 
they muſt be expreſs words, which take away a man actions. I 


believe a proteſt was never ſet forth in any declaration fince this 


ſtatute : which Holt agreed. 


Another exception was taken to the execution of the writ of 
inquiry, The writ is return'd ſuch a day in guindena Martini, and 
the inquiſition return'd is, virtute brevis, © c. return'd in quindena 
Martini ultimo praeterito, which muſt be a year before, viz. 


Martinmaſs twelvemonth; and St. Martin's day is a fixt feaſt, 


and always on the 11th of November. 


Holt 
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Holt chief juſtice. The return is made on the twenty- eighth of 


November, which is the laſt day in full term. 


Mr. Parker. You cannot take notice of the day of the month. 
1 Hut chief juſtice. We take notice of all feaſts, and the alma- 
3 Salk. 69, nack is part of the common law, the calendar being eſtabliſhed by 


159, 160, 


1 5-i4 act of parliament, and it is publiſhed before the common prayer- 


2 Salk. 626. book. Let the judgment be affirmed. 5 
Smartle ver/. Penhallow. 
Intr. Hil. 13 Will. 3. Rot. 380. 


8. C. GMod. IN ejectment upon the demiſe of Jonathan biſhop of Eon the 


63. | jury find, that the lands in queſtion are cuſtomary tenements, 
1% Salk. parcel of the manor of Tregoar in the county of Cornwall, and by 
Cuſlom to the cuſtom of the manor are demiſable by copy of court-roll to two 


grant io three Or three perſons for term of their lives, and of the longeſt liver of 


eur for them, habendum ſucceſſive ſicut nominantur in charta, &c. et non 
their lives, 


ie aliter; and that by the cuſtom of the manor, the perſon firſt named 


liver of them, in the grant enjoys the tenements to him alone during his life, and 
| babendum ſue ſg the ſecond and third: that by the cuſtom of the manor the lord 


Aut fs ; is to have heriot of every ſuch perſon ſucceſſively dying ſeiſed; that 


charta. The one Edward Neoſworthy, being lord of the manor by virtue of a 


grant is 10 4. demiſe made thereof to him by Thomas late biſhop of Exon, im- 
and his aſſigns, 


| halendum to mediate predeceſſor to the leſſor of the plaintiff, did by copy of 


bim and bis court-roll grant the tenements in queſtion to one Thomas Norton, 


ee and his aſſigns, habendum to him and his «Mons for the lives of 


life of J. S. Jobn Penhallow, William Walton, and of the ſaid Thomas Norten, 


and J. N. and of the longer liver of them ſucceſſive, &c. that Edward Ne, 
worthy died, whereby his eſtate determined; that Jonathan biſhop 
of Exon, the leſſor of the plaintiff, entred into the manor, and 
was ſeiſed jure eccleiar, and entred upon the tenements in queſtion, 
tunc in feſſſſiune of the ſaid 7obn Penhallew the defendant colore 
praediftae conciſſionts per diffam copiam rotulorum curiae mas ii 


praedifi per pracfatum Edvardum Neſworthy exiſtentia, and ejected 


him, and made a leaſe to the plaintiff, &c. and concludes ſuper 
zota materia, if the defendant is guilty of the ſaid treſpaſs and 


ejectment, &c. Serjeant Hooper and Mr. Eyre for the plaintiff - 


inſiſted, that this grant made to Thomas Norton for his own life, 
and the lives of the defendant and Milliam Malton, is void in tots, 
not being purſuant to the cuſtom. The cuſtom is found to be, to 
make grants to two or three perſons for their lives, habendum ſucce/- 
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eve, &c. et non aliter; but the grant by Edward Noſworthy is to 


Thomas Norton and his aſſigns, Habendum for his own life, and the 
lives of J. P. and V. V. which varies from the cuſtom. And 
though the grant be of an inferior intereſt than is allowed by the 
cuſtom, yet it being prejudicial to the lord in reſpect of his tenure, 
and of his ſervices, &c. the cuſtom will not warrant it, but it will 


he void againſt the ſucceſſor. In this caſe Thomas Nerton is tenant 


for his own life, and the lives of the other two; for J. P. and 


V. M. are not named to take any intereſt, but only added by way 
of limitation of eſtate to T. N. fo that upon the death of T. N. if 


cither of the other two lives be in being, there will be an occupant 
of the copyhold, which will be an injury to the lord, when a 
ſtranger ſhall have power to come in without his conſent. Where 
an eſtate pur auter vie is made of copyhold lands, an occupancy is 
incident to it, as well as to an eſtate pur auter vie in freehold lands. 
If upon ſuch a grant the tenant pur auter vie ſhould become a 
bankrupt, the commiſſioners by force of the ſtatute might aſſign 
over his eſtate, and ſuch aſſignee will hold the land after the death 
of the tenant during the lives of the ce/fuys que vies; for the lord 
cannot enter againſt his own grant ſo long as either of them live, 
which will be an inconvenience and an injury to the ſucceſſor, 
Beſides, this grant, if it be made good, will enure to the prejudice 


of the lord, by depriving him of his heriot cuſtom ; and in this 


country heriots are very valuable, and a great part of the revenue. 
For the cuſtom has confined the payment of the heriot to a parti- 
cular eſtate, viz. upon the death of every tenant dying ſciſed. 
Now in this caſe if either of the ceſtuys gue vies die before J. N. 
the lord will loſe his heriot, which he would be intitled to, if the 
cuſtom was purſued by the grant; becauſe they are not tenants, and 
ſo not within the cuſtom. And if T. N. die firſt, the lord cannot 
claim a heriot, becauſe he is not the perſon to pay it, not being 
firſt named to take by the grant, Now though a leſſer eſtate may 
be included within a power by cuſtom to make a greater eſtate, as 
by force of a cuſtom to grant for three lives, the lord may grant for 
one life; yet the full rents and ſervices muſt be reſerved, or elſe the 
my will be void. If a man have a power to make leaſes for three 
ives, he cannot make a leaſe for a thouſand years, which yet is a 
leſs eſtate in the eye of the law; becauſe the law conſiders the value 
of the eſtate, and does not merely regard it as a leſs eſtate in quan- 
tity in the eye of the law. So if a man have a power to make 
leaſes for three lives, reſerving the ancient rents and ſervices, a grant 
for three lives without any reſervation, or with a reſervation made 
in ſuch a manner as that it will be impoſſible the rent ſhould ever 
become payable, will be void. In the caſe of the dean and chapter 
of Merceſter, 6 Co. 37. and 2 Cro. 76. it is implied in the reſolu- 

| x - tion, 
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tion, that if the ſtatute of 13 Eliz. had required the reſervation of h 
accidental ſervices, the loſs of the heriot would have made the 7 
leaſe void. And in the principal caſe the loſs of the heriot differs 2 
it from the caſe of Venn and Howell, 1 Roll. 511, which is objected, | 

where there was no heriot cuſtom, But admitting this to be 3 
good grant as to Thomas Norton for his own life, yet being void as t 
to the limitation for the lives of the other two, it muſt be void in f 
the whole, and cannot ſtand good for part, becauſe the lord grants f 
- i in a manner under a power by force of the cuſtom, which being ex. l 
= ceeded, muſt be intirely void againſt the ſucceſſor as in other like c 
w_ caſes. For howſoever the power be given, whether by act of par- k 
i! liament, by grant, or by cuſtom, all will come under the Ame f 
: conſtruction, and when it is exceeded, the eſtate made is wholly h 
4 void. As if a biſhop make a leaſe for thirty years, or but two and {i 
nn twenty years, it will be void againſt the ſucceſſor in the whole, 0 
* vi and cannot ſtand good for one and twenty years, becauſe the eſtate e 
"8 is intire, and cannot be ſevered. So a leaſe parol made for four a 
4 years is void for the whole, by the ſtatute of 29 Car. 2. of frauds, tl 
} | So powers under ſettlements muſt be ſtrictly purſued, when the. v 
6 words are particular, according to the diſtinction in Whitlock's caſe, 2 
b4 8 Co. 69. b. 70. ſt 
1 n 
44 Next they took ſeveral exceptions to the verdict. 1. That al- t 
ou though where a cuſtom warrants a greater eſtate a lefler 1s included, u 
45 yet when the jury only find the cuſtom to make the greater eſtate, 0 
© as here, that will not warrant the making a leſſer eſtate ; for that ho 
is only by inference, and argumentative: but the jury here ought d 
to have found poſitively, that by the cuſtom an eſtate pur , auter vie w 
is grantable. As is 2 Roll. 693. n. 1, 2. Venn and Howell, But C 
as this cuſtom is found, the grant here is not within it, for it is, 1 
that the lords may make eſtates to two or three perſons for two or ef 
three lives, et non aliter, which expreſly excludes an eſtate pur to 
auter vie. 2, By the verdict it does not appear, that the eſtate li 
granted is yet continuing, for the jury have not found that Thomas or 
Norton the tenant pur auter vie is alive, and then the court muſt ef 
preſume that he is dead (as indeed the truth is) as in an action et 
brought by one that claims under a leaſe made by tenant for life, fo 
he muſt aver that tenant for life is living. 2 Co. 622. 2 Bulſir. 203. th 
Indeed where the jury make a ſpecial concluſion to a particular gr 
point as in Goodall's caſe, 5 Co. all other things ſhall be intended; th 
but here the verdict concludes generally upon the whole matter, if Cl 
the defendant be guilty, Sc. And by the words, Jobn Penhallow pt 
may as well be ſuppoſed to be in poſſeſſion as an occupant, as under Bi 
the intereſt granted to Thomas Norton; for it is, that the plaintiff ta 
entered into the land, tunc in poſſeſſione praedicti Jobannis Pen- ef 
1 8 balls Ju 
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Jello colore praediftae conc ggionis, &c. per pracfatum Edwardum 
Noſfworthy exiſten. So that here is no title found for the defendant, 
and the plaintiff is found to be in poſſeſſion. 


Mr. Williams and Mr. Mountague for the defendant argued, that 
this grant is warranted by the cuſtom for the whole eſtate granted ; 
for a grant to three for the lives of three others, is a leſſer eſtate in 
judgment of law than a grant to three for their own lives, and 
therefore muſt be included within the cuſtom by neceſſary impli- 
cation, It muſt be intended, that when a grant is made to three 
for their own lives, the grantees may ſurrender and compel the 
lord to admit them ; and he that comes in by ſuch ſurrender, will 
have an eſtate pur auter vie; and if the tenant by his act can make 
ſuch an eſtate, ſurely the lord may, or elſe it will be in the power 
of the tenant to alter the cuſtom, and not of the lord, which is not 


equal, But in this caſe the lord does not grant merely by a nude 


authority, but he has an authority coupled with an intereſt, and 
therefore is not tied up to the letter of the cuſtom ; but a grant 
within the reaſon and equity of the cuſtom is good, Co. Li. 52. b. 
25 in the caſe of Downs and Hopkins, 3 Cro. 323. where the cu- 


ſtom was to make grants for one or two lives; and a grant was 


made to a man and his wife, habendum to the huſband for life, and 
to the wife durante viduitate ſua ; this was adjudged a good grant, 
within the cuſtom, which warranted a greater eſtate. So the caſe 
of Stanton v. Barnes, 3 Cro. 373. where the cuſtom was, that the 
lord might demiſe ſolummodo in fee, yet it was reſolved he might 
demiſe for years, or life, or in tail, being lefler eſtates, and the 
word ſolummodo ſhould not reſtrain his liberty. 1 Roll. 511. n. 1, 2. 
Coke's Copybolder 155. Co. Li. 52. 6. So in our caſe the grant to 


J. N. for his own life, and the lives of J. P. and W. V. is a leſſer 


eſtate in the eye of the law, than if it had been granted according 
to the letter of the cuſtom, to three perſons ſucceſive for their own 
lives; and in ſubſtance and effe& the cuſtom is purſued, for the 
grant is for three lives, and in both caſes the continuance of the 
eſtate is the ſame. The meaning of the cuſtom and of the words, 
et non aliter, is, that the lord ſhall not grant a larger eſtate than 
for three lives, nor a joint eſtate, but habendum ſucceſſive ; ſo that 
they reſtrain the lord as to the quantity and quality of the eſtate 
granted. If the lord grant to three perſons for their lives without 


| the word habendum ſuccęſſive, the grantees would be jointenants. 


Co. Copyholder 139. And ſuch grant would be void, becauſe not 
purſuant to the cuſtom, but excluded by the words ef non aliter. 


But it is the ſame thing to the lord, whether the perſons named 


take it ſeverally for their lives, or that one of them take the whole 
eſtate for their three lives; and it will be no inconvenience or pre- 
judice to the lord, for he will come to the land again as ſoon. 

| | | _ Nay, 


* 
4 
t 
7 
2 8 
2 
= 
> 3, 
5 _ 
ö j 
In 
'E & 
U N 
n 
1 
n 
4 
ö N 
| 1 
* 
a % — 
5 
; 
19 
. * 
* 
4 
. 
4 * 
1 
i L 
, re 
Wis 
1 * 
& 
o 
1. 
Cy 4 
1 
4 2 
1 


1 
N 
| 2 
"= : 
1 
gr ig 
3 
vs iS 
"* 728 
1 = 
* * 
| 
. 1. 
\ * = 
Ur 
1 
3 
v DA ” 
5 1 
* WE 
6 E 
1 
. i 
\ * C6 
* . 

C 1 5 0 
WS 
1 

* 
1 
; : W 
2: = 
* 8 
5 
; 


e 


998 Trin. Term 2 Annae reginae. 


N 1 . N 


„ [ 
Y 
| . * 
$ 
| 
7 
! 
| 
1 
| 
| 


255 


Nay, in the principal caſe he will have it ſooner, for if Thomas 
Norton die firſt, living the other ce/tuys que vies, the lord ſhall 
enter, and there ſhall be no occupant, becauſe of the prejudice it 
would be to the lord, as is adjudged 1 Roll. 511. n. 3. Venn and 
Horbell, which is our caſe in point. And for the ſame reaſon the 
ſtatute of frauds, 29 Car. 2. does not extend to make eſtates pur 
auter vie in copyhold lands affets or deviſeable. And though a 
copyholder pur auter vie ſhould become a bankrupt, the aſ- 
ſignee of the commiſſioners of bankrupts muſt be ſubje& to the 
| ſame fine, rents, and ſervices, as all other tenants. And in the 
principal caſe the lord will not loſe his heriot, for when Thomas 
Morton dies, the heriot becomes due. And in like manner a he- 
riot muſt be paid upon the death of every aſſignee of the commiſ. 
ſioners of bankrupts ; but if J. P. or V. V. theſe ceſtuy que vies, 
die during the life of T. N. then indeed the lord will have no he- 
riot, nor is he intitled to any by the cuſtom; and it would be the 
ſame, if they two took the eſtate after the death of T. N. by the 
grant, for no heriot is due on their deaths, becauſe they were not 
in poſſeſſion, as the cuſtom is. But admitting a grant to a man 
for his own life and the lives of two others is not warranted by the 
cuſtom, yet a grant to a man for his own life only, which is a 
leſſer eſtate than an eſtate to three for their lives, muſt be good 
upon the reaſons and authorities before alleged; and then though 
this grant be void as to the limitation for the lives of J. P. and 
W. V. yet it will ſtand good to T. N. for his own life, for the 
former part of the grant is ſufficient to paſs an eſtate for life to 
J. N. and then the hakendum, if it be beyond the power, will be 
ſurpluſage and void, and the grant will ſtand good. The babendum 
is a diſtin thing from the grant, Hob. 171. though there is a diſ- 
ference, where the eſtate is granted by expreſs words in the pre- 
miſſes, and where it is only implied. Indeed when tenant in fee 
makes a grant, the implied eſtate in the premiſſes may be either 
reſtrained, or increaſed, by the habendum ; but in this caſe the la- 
bendum can neither increaſe nor deſtroy the implied eſtate. In 
copyhold lands there is no legal eſtate for life, it is only an eſtate 
at will eſtabliſhed by the cuſtom, and the lords are only compel- 
lable in equity to make admittances. And grants of copyhold 
eſtates ſhall be conſtrued by equity, as 2 Roll, 67. Brookes verſ. 
Brookes, Poph. 125, 126, Tt the lord. had only a naked power to 
make leaſes for three lives, yet a grant for one life would be good. 
Co. Li. 258. a, b. Perkins, ſect. 189. A grant to a man for his 
own life, remainder to him for the lives of J. S. and J. D. though 
it be void as to the remainder, yet it will be good as to the eſtate 
for life; and here, though T. N. is laſt named in the habendum, 
yet it ſhall be tranſpoſed in conſtruction, as if it were firſt li- 
mited. . 
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As to the exceptions taken to the verdict, it was ſaid, that ſince 
the grant is found to be made to T. N. for his life, it muſt be ſup- 
poſed that he is ſtill living, and the jury have not found any title 
in the leſſor of the plaintiff. 2 0 i 


| The court Wale all of opinion'to give judgment” for- the 'defin- 


dant upon the firſt argument in Trinity term; but upon the im- 
portunity of ſerjeant Hooper they gave him leave to ſpeak to it 
again this term, when judgment was given for the defendant by 


mY 


Upon the firſt argument Hole chief juſtice ſaid, this matter 1, ſpecial 


might have been better found; but though it be not found, that verdic find 


J. N. is living, yet when the jury find a grant to him for his life, ed. gry 8. 
we muſt intend in a ſpecial verdict, that he ſtill continues alive, call be in- 
eſpecially when the plaintiff is to make out a title to avoid the tended, if _ 
t: but it would be otherwiſe in a plea. Quod fuit conceſſum 3 he 
fer Powell juſtice, We cannot preſume that he is dead, for he otherwiſe in 
being once found alive, we muſt take him fo to continue, unleſs it Pleading. 


were expreſly found, that he is fince dead. CH] 


Holt chief juſtice. There is no difference in this caſe as to the 


eſtate of the lord, who made this grant; for a lord that is ſeiſed 


in tee of the manor can make no greater eſtate of any copyhold 

than for three lives, according to the cuſtom. Surely a grant for Colom to 
one life is good within this cuſtom ; as where the cuſtom is to grant grant — ; 
in fee-fimple, the lord may grant in fee-tail without diſpute. If 8 3 
the reſtrained finding of the jury were to be taken as the plaintiff's is good. 
council inſiſt, if the lord grant only for one life, it will be void; 


but the words ef non aliter muſt be meant only of the extent of the 


cuſtom, and not that the lord is confined to the -formality of a 
grant for three lives only. The cuſtom, that the grantees ſhall 


take ficut nominantur in charta, is good. When a grant is made 
to one named in the premiſſes, e to him and his aſſigns, 
during his own life and the lives of two others, the two cefuys 
que vies may take in remainder by cuſtom, though named after the 
tabendum ; but the cuſtom is not ſo found here. But by the cuſtom 


of ſome manors, he that is firſt named may by ſurrender defeat 
the «ſtates of thoſe in remainder ; but the cuſtom ſhall be confined 


to that particular form of ſurrender in court, and ſhall not be ex- 
tended to a ſurrender in law by fine, as was adjudged in this court, 
between Zinzan and Talmage, tempore Car. 2. (quad vide 2 ones 
142, 143.) Surely in this caſe the grant will be good to T. N. for 


| his own life, being an eſtate within the limits of the cuſtom, and 


the naming of the other two lives will not diminiſh his eſtate. 
So Ttt As 
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As for the caſe put upon the ſtatute of Elizabeth, where a leaſe : 


is made by a biſhop for two and twenty years, itſhall be void in 
the whole, and ſhall not be good againſt the ſucceſſor for one and 
twenty years, becauſe the ſtatute ties it up to that form. But if 
the words of the ſtatute were, that they might make leaſes for 


any number of years not exceeding twenty-one years, if a leaſe 


No occu- 
pancy of a 
copyhold 
granted pur 
auter ,. 
Forfeiture by 
copy holder. 


two others for their lives, is good within the cuſtom. Without 


were made for two and twenty years, it would ftand good for the 
one and twenty years. It is very plain, that if a grant be made 
of a copyhold pur auter vie, that upon the of "tenant for 


life living ce//uy que vie there ſhall be no occupant, but the lord 


ſhall enter. As when there is tenant for life of a copyhold, the 
remainder for life, and tenant for life commits a forfeiture, the 
lord ſhall enter, and not he in the remainder. In this caſe the 
eſtate granted is a lefler eſtate than a grant to three for their lives, 
which the cuſtom admits. I do not ſee how the lord will be pre- 
judiced by this grant, by the loſs of his heriot, as is inſiſted; for 
by the cuſtom a heriot is due upon the death of every tenant dy- 
ing ſeiſed; ſo that although the leaſe be made pur auter vie, yet 
upon the death.of T. N. the tenant for life, a heriot will become 
due, and the cuſtom extends to it. 


Poꝛvell juſtice. A grant to one for life, 'babendum to him and 
doubt there can be no occupant in this caſe, for the eſtate goes 


no farther than the cuſtom. If by the cuftom the lord may 
grant for three lives, he may grant for one life, or for any eſtate 


coming within the intent of the cuſtom ; then the grant here will 
be good to T. N. for his own life, though it ſhould be void as to 


the limitation for the lives of the other two. The heriot will 
be due upon the death of T. N. if the eſtate be good for his life, 


as it is. | 


Powys and Gould, judges, agreed. 


Holt chief juſtice. If a man grant a rent out of his lands to A. 
for the life of B. ſhall not the rent extinguiſh if A. die? For 
there wants a grantee, and ſo it is here. An occupancy is for 
ſupplying the treehold, but the freehold of a copyhold eſtate is in 
the lord, and the tenant has only an eſtate at will. | 


Powell juſtice. There is no colour of doubt. It is agreed, that 


the lord may grant abſolutely to one for life, for that will not defeat 


him of his heriot, which binds all the cuſtomary eſtates granted 
within the cuſtom; and then the addition for the lives of the 
other two will not hurt the grant for his own life. | 
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Upon the ſecond argument this term Holt chief juſtice ſaid to 
ſerjeant Hooper, who argued for the plaintiff, I am glad T have 


heard another argument, becauſe I ſuppoſe you will now be ſatis- 
ed. The cuſtom conſiſts of three parts: 1. As to the conſti- 
tution of the eſtate granted, it muſt be by copy of court-roll : 
2. As to the extent of the eſtate, it muſt not be above three 


lives: 3. As to the manner of the eſtate, which is different from 


the conſtitution of the law by the operation of the cuſtom, viz. 


to two or three Habendum ſucegſiue ficut nominantur, When a 


cuſtom enables the lord to grant for three lives, cannot he grant 
for one life? He may without doubt, for it is within the cuſtom. 


| The caſes cited for the defendant are in point. Where the cuſtom 


is to grant in fee, yet the lord may grant to one for life, with a 
remainder to another in tail, as in the caſe of Stanton verſ. Barnes, 
3 Cro. 373. And that is good, though the cuſtom be to grant 


an intire eſtate in fee- ſimple. So where the cuſtom is to grant for 
like, a grant durante viduitate is good; as in the caſe of Downs 


and Hopkins, 3 Cro. 323. though it has a different determination, 
becauſe it is a leſſer eſtate, and ſo within the cuſtom. As to the 
miſchief you pretend, that if T. M. ſhould become a bankrupt, 
and the commiſſioners grant over his eſtate, the aſſignee ſhall have 


it during the three lives; ſuppoſe it had been purſuant to the 
cuſtom to three ſucceſive, and the tenant firſt nam'd had become 


a bankrupt, and the commiſſioners aſſign his eſtate, the aſſignee 


is become tenant pur auter vie indeed, but no more, and after- Heriot. 


wards the aſſignees dies — the life of the tenant, that is out of 
the cuſtom, yet the lord ſhall have a heriot upon the death of the 
tenant ; for though the ſtatute of James 1. makes an alteration of 
the eſtate, it did not intend to prejudice the lord, and when the 
aſſignee is admitted, he becomes tenant according to the original 
conſtitution and tenure of the land. Here the grant is only to 
J. N. during his life, and the lives of the other two, the con- 


ſequence of which is, that if T. N. die living the ceſtuys gue 


dien, fince there can be no occupant of a copyhold eſtate, the 
lord upon his death will have his heriot cuſtom, and alſo the 


land; ſo that it will be no inconvenience, though the lord has no 


heriot upon the death of the other two, . becauſe he has the land 
ſelf. 

Prell juſtice. If any prejudice might happen to the lord in 
this caſe, the grant would be void, but there can be none here. 
This grant is within the cuſtom, and is as extenfive as a grant to 


three for their lives, and is not a leſſer eſtate than the cuſtom con- 


tains, as a grant for his own life only would be; and that di- 
ſtinguiſhes this caſe from the caſes cited. The caſe of Venn and 
Howell, 
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Howell, 1 Roll. 511. is a ſtrong caſe, for if there can be no occu- 


pancy, then there can be no prejudice to the lord, but it will in- 


deed be for his benefit; for upon the death of T. N. the other 


two lives fall in to the lord, ſo that, though he loſe his heriot 
upon their deaths, it will be no loſs to him. If the ceſfuys gue 
dies die during the life of T. M. the lord will have no heriot 
indeed, nor ought he to have any. by: the cuſtom; for if the 
grant had been to them three, and they two had died during the 
life of T. N. the lord would not have been intituled to any heriot, 
for the cuſtom is to have a heriot upon the death only of the 
tenant in poſſeſſion. This caſe does not differ from that of 
Venn and Howell: the eſtate granted here is not greater than the 
cuſtom warrants, but in effect leſs; becauſe if T. N. die, living 
the other two, the lord will have the whole land. But your 
caſe upon the bankruptcy is fit to be conſidered, which is by force 


of a ſtatute made ſince the reſolution of Venn and Hoell's caſe; 


but the commiſſioners cannot aſfign any other eſtate; nor in any 


other manner, than T. N. himſelf had it; and when T. N. dies, 


the eſtate determines, or if the afſignee die, ſhall not the lord 


have a heriot. 


Holt chief juſtice. The lord ſhall not have a heriot upon 
the death of the aſſignee, but upon the death of the bankrupt. 
The lord indeed muſt admit the affignee, but upon. the death of 
the tenant bankrupt, the lord ſhall have his heriot, to which he 
is intitled upon the original admiſſion of his tenant, and which is 
ſav'd by the ſtatute. | | 


Serjeant Hooper. By the aſſignment of the commiſſioners, 
which is uſually made to ſeveral perſons, the whole eſtate for the 
three lives is transferr'd to the aſſignees by force of the ſtatute, 
which is the eſtate the bankrupt had, and will continue after his 
death during the lives of the other two. 


| Alignmentby Tat chief juſtice. If originally the grant be not good for 


commiſſioners 


of bankrupts. 


longer than his own life, and after his death there can be no occu- 
pant, ſure the ſtatute cannot enlarge the eſtate to the aſſignees: 
quod fuit conceſſum per Powell. ge | 


Holt chief juſtice. The cuſtom is, that the lord ſhall have a 
heriot on the death of every tenant in poſſeſſion; now if T. N. 
dies, living the other ce/tuys que vie, the lord will have his heriot, 
and the land too, and that is for his benefit. | 

Powys and Gould judges of the ſame opinion, 


4 | Powell 
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Powell juſtice. If the aſſignee of the commiſſioners took an 
eſtate for all the three lives, yet the prejudice thereon to the lord is 
too remote to be conſidered, but we will give you our opinions 
upon that. Holt chief juſtice agreed. — Fe 
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Afterwards at another day Powell juſtice ſaid, the caſe of the 
bankrupt is not an objection in this caſe ; it might have been made 
at the time of the reſolution of the caſe of Venn and Howell; 
it is at the moſt only a remote conſideration of a prejudice by 
the loſs of a heriot on the death of the tenant; but the lord in 
this caſe has a great advantage by the coming in of the eſtate upon 
the death of T. V. 
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Holt chief juſtice. - The commiſſioners cannot aſſign a greater 
intereſt than the tenant himſelf ' had, T. N. being tenant pur 
auler vie; when he dies, the eſtate of the aſſignee determines, 
and the lord muſt have a heriot upon the death of the tenant, and 
the cuſtom is only to have a heriot upon the death of the tenant in 
poſſeſſion ; and although the aſſignee comes in by force of the ſta- 
tute without any admittance of the lord, as an heir by deſcent has 
the eſtate caſt upon him by the law, yet he muſt be ſubject to 
the fines and ſervices due, ,under pain of forfeiture of his eſtate, 
for they are ſav'd by the ſtatute. By the cuſtom of ſome manors, 
but it is not ſo found here, he that is firſt named in the copy may 
by ſurrender deſtroy the remainders of the other grantees ; but if 
the firſt tenant purchaſe the manor, whereby the ſervice is extinct, 
and the copyhold deſtroy'd, yet that does not deſtroy the eſtates of 
the other two, becauſe it is not by a ſurrender purſuant to the 
cuſtom ; and ſo it was adjudg'd in the Common Pleas ſome years 
ago. Powell agreed in omnibus, 
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Holt chief juſtice. The caſe of the bankrupt is not now before 
us; when that comes to be the caſe, I know not how it may 
happen. Let judgment be entred for the defendant, per totam 


CUriam. 


Gaſcoigne 
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nas  ——Gaſcoigne and his wife ver/. Ambler, 
keepa man to | | 


3 24 © whore, and keep a man to lie with you: on not guilty 


Cro. El. 582. pleaded, verdict for the plaintiff; and on Mr. ſerjeant Darnal} 
_ 17** motion in arreſt of judgment, it was ſtaid tall, Gc. the court ſeem- 
iy. 352 ing clear, that the words were not actionable. 


lie with you. E TY for theſe words ſpoke of the wife, VIZ. cc Yau are a 


337, 299. 
3 Mod. 120. 


White's caſe. Ante. 


s. C. 3Salk. A -Mandamus was granted to reſtore Mr. White to the office of 


23” 1:8 T clerk of the company of butchers in London, and the court 


Sty.457- aid, it was the fame caſe with that of a town-clerk. | 
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Sutton's caſe. 
Motion was made on behalf of Sutton, late marſhal of S8. C. Caſes in 


who attended the court, to reſtore Sutton to the poſ- 140. cap. 64. 
ſeſſion of the King's Bench priſon, out of which he ges. 1, f 6 
pretended he was turned with force; and it was inſiſted, the court mes : 3 
might do it on motion, becauſe the priſon was the priſon of this 12 Mod. 516. 
court, and ſo under the more immediate care of the court, who '' Mod: 43, 
would protect it from all force and violence, But per curiam ? Selk. $37. 
this court cannot hold plea of a forcible entry on a motion, but The King's 
Sutton muſt apply to the juſtices of peace of Surrey, who, on gel. me 
finding the force, may reſtore him, or elſe he may indict them marſhal of the 


that turned him out forcibly, The motion was denied. | Bing's 5 
force. 


Carleton ver. Mortagh. 
Intr. Mich. 2 Ann. B. R. Rot. 76. 


EA an a judgment in the King's Bench, and want of an 8. C. Salk. 
original was affigned for error. The defendant pleaded a re- 368. 

laſe of errors, but laid no venue where the releaſe was made. 113, 206. 
To which the plaintiff in error demurred. And adjudged the plea 3 Salk. 399. 
naught for want of the venue. And then the plea amounted to a — 
confeſſion of the error. But the court made a queſtion, whether errors pleaded 
they could not award a certicrari ad informandum conſcientiam vihout a we: 
curiae, though the defendant cannot pray it: juſt as after in 

nullo eft erratum pleaded, for the court ought to examine the 

errors: for if in error a releaſe is pleaded and found for the plain- Error, releaſe 


tiff, yet if there is no error, the court cannot reverſe the Judg- pleades, and 


ment; and if the releaſe were found for the defendant, a different — ” 
7 judgment 8 Edw. 4. 8. a. 


the King's Bench, againſt Soutberne the preſent marſhal, fin 5870. 


8 
8. C. 6 Mod. 
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judgment muſt be given, according as the error aſſigned is ſufficient 
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or not; for if it is a good error, the judgment muſt be, that the 


judgment in plaintiff be barred of his writ of error, and not that the judgment 


Error. 


* 


8. C. Salk. 


118. 


8 C. 6 Mod. 


M9; 


be affirmed ; if it is not a good error, the judgment muſt be, that 
the firſt judgment be affirmed. And a rule was made for hearing 
counſel, whether the court ſhould grant a cerriorari or not. Pept, 


| Etherington verſ. Parrot. 
N evidence at a trial before Holt chief juſtice at Guilaball, in 


caſe for goods ſold and delivered, the evidence to charge the 
defendant was, that the goods were took up by the defendant's wife 


Where the to make her cloaths, and that they cohabited together : but on the 


wife ſhall 
charge the 

- hnsband. 
Chan, trec. 


502. 
12 Mod. 245. 
Holt's Rep. 

104. 


defendant's ſide it was given in evidence, that his wife was an ex- 
travagant woman, and uſed to pawn her cloaths for money to buy 
drink, and be drunk; that ſhe pawned a ſuit of cloaths, which coſt 
71. for 11. 85. and when her huſband redeemed them, payned them 
again; that at the time of buying theſe, ſhe had very good cloaths; 
that ſhe had brought cloaths here before, and her huſband had paid 
for them, but when he paid for them, he gave notice to the 1 


tiff's ſervant, who received the money, that his maſter ſhould truſt 


her no more, which he promiſed not to do. And by Holt chief 
juſtice, If a huſband turns away his wife, he gives her credit, here- 
ever ſhe goes, and muſt pay for neceſſaries for her; but if the runs 
away from him, he ſhall not be liable. to any of her contracts, for 
it is the cohabitation, that is an evidence of the huſband's aſſent to 
contracts made by his wife for neceſſaries. But if the huſband have 
ſolemnly declared his diſſent, that ſhe ſhall not be truſted; any 
perſon, that has notice of this diſſent, truſts her at his peril after; 
for the huſband is only liable upon account of his own ant to the 
contracts of his wife, of which aſſent cohabitation cauſes a preſump- 
tion; and when he has declared the contrary, there is no longer 
room for ſuch a preſumption. For the wife has no power origi- 
nally to charge her huſband, but is abſolutely under his power and 
government, and muſt be content with what he provides, and if he 
does not provide neceſſaries, her remedy is in the Spiritual Court. 


Hut here were ſufficient neceſſaries provided, and alſo the husband 


had forbid any truſting her, and notice to the defendant's ſervant 
uſually imployed by him in his trade was a good notice to his ma- 
ſter the plaintiff; and he cannot charge the defendant, ' Therefore 
he was nonſuited. Holt ſaid alſo, if a wife takes up filks and 
pawns them, before they are made into cloaths, the husband ſhall 
not be liable for the filks, becauſe they never came to his uſe: 
contra, if they were made into cloaths, and wore by the wife, and 
then pawned by her. | | SE UH pak: £59 

I Martin 
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T the * at Guildhall before Holt chief juſtice, in cafe for 5. C. Salk. 
A ſo negligen e v his * that it run over the plain- 2 Cab. 445, 
ufs barge. The plainti declared, that he was poſſeſſed of u barge The King and 
hen with divers goods and merchandiſes generally, &c. The &% fil 10 

lot was produced to give evidence for the defendant. But Holt E. Ind. Comp. 
10 he was no witneſs, becauſe he was anſwerable to the maſter aud Goſling, 


the ſhip in an action for the damages he ſuffer'd by his ill ma- 1446 Ces. 
> 4 and conſequently for the damages which ſhould be reco- : Ws. 239. 


vered in this action againſt the defendant, the ſteering the ſhip be- oy _ Law 
ing his province, and his management therein the cauſe of damage 122. 8 
to the barge. Secondly, He held the plaintiff could recover no da- cap againt 
mage for the goods, becauſe the declaration was too general; but the maiteroſa 
the particular goods t to have been mentioned, as in caſe for RIG 
burning a houſe of goods. So this fame term at the fittings at Mid- e his 
aher, in caſe for words ſpoke of a woman per quod ſhe loſt her mar- ip, chat it 
rage with J. N. Holt refuſed to let evidence be given of a loſs of _— 
marriage with any body, but JN, . 5 6 the . 
15 no Wit. 


neſs for the mater of the ſhip. Damage, for what? Vide 3 Lev, 174- 


Norris ver/. Napper. 


| AT the ſittings at Middleſex before Holr chief juſtice, on evi- Autbiraru of 


dence in an action for money received to the plaintiff's uſe, gi by = | 
the caſe was, that the plaintiff was a foldier in my lord Arran's eee pint 
regiment of horſe in the defendant's rods the regiment being money receiv- 
commanded for Holland, the plaintiff and his horſe were ſhip'd on ed to remount 
board a tranſport, and in their paſſage met with ſuch a ſtorm, that 
by the working of the ſhip the plaintiff's horſe was killed; that ſe- 
reral other horſes were loſt in the fame ſtorm, and the Queen 
made an allowance of 151. per horſe, for every horſe that was loſt, 
to remount the troopers, which was paid by the Queen to my lord 
Arran, for all the horſes that were loſt, and by him laid out in 
buying horſes, fifteen of which horſes were ſent to the defendant, 
to ſupply the loſs in his troop ; that before theſe horſes came over 
the plaintiff was broke, ſo was never remounted ; that when 
the plaintiff came into the troop he brought in his own horſe. Hole 
chief juſtice held, that this — ng maintain'd the action; for tho' 
the captain the defendant did not actually receive the 15/. in money, 
yet he received a ſatisfaction, which was monies worth, and the 
plaintiff cannot bring trover for the horſe, becauſe he cannot claim 
any one of the fifteen horſes in particular, none having been ever 
delivered to him. But at the counſel's requeſt it was made a caſe Were, whe: 


c was ever 
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A mancanrot for his further conſideration. Holt held alſo in this caſe, that it 


be a witneſs, 


Where bis eri. advances money to carry on a cauſe, and has a "ſecurity depoſited in 


denceis'o his hands for it, part of which is the thing in demand, though the 


mend his fe- 
curity. 


refidue of the ſecurity excluſive of this is ſufficient ſecurity for the 


Gilb. Law. of money, yet he cannot be a witneſs in the cauſe, becauſe ] wears 


Evidence to mend his own ſecurity. | 
122, &c. | 


Title ver/. Grevett. 


eons ig AT the fame ſittings at Weſtminſter, in evidence F gedl. 
min d. A ment, it was ſaid by Holt chief juſtice, that if a tenant at will 


Vide Leigh - enters upon a quarter, though but one day, he cannot determine his 
3 will, but the leſſor may determine his will at any time, but if he 
Ante 507. does in the middle of a quarter, he loſes that rent. Secondly, A 


Witneſs a- man that conveys lands may be a witneſs to prove he had no 


 gainſt himſelf. title, becauſe that is ſwearing againſt himſelf, but he is not compel- 


lable to give ſuch evidence. 


S. C. 3 Salk, | Regina verſ. Guile. 
2 Sire. 1945- A Mandamus was awarded to ſwear A. and B. debite celan church- | 


ee 192 wardens. The return was, that 4. and B. were not duly 


 debite eletos. elected, without ſaying, nec aliquis eorum, and therefore the return 
Return, that vas quaſhed ; for they muſt comply with the writ as far as they 


they were not 


Ae biss lei, Can, and if A. only was duly choſe, he ought to be ſworn: as 
and does not where the pariſh chuſe one, and the parſon the other by the canons, 
1 3 they ought to ſwear one, and return the ſpecial matter as to the 
bd0ther. If two be choſen by the pariſh by equal voices, when they 
ought to chuſe but one, ſo that they cannot tell which to ſwear; ſo 
if the pariſh chuſe two, where they ſhould chuſe but one ; they may 
return the ſpecial matter. So if the pariſh is to chuſe two, and to 
preſent them to the parſon, who is to chuſe one of them, and both 
ſue a mandamus, they may return the ſpecial matter ; for they can- 
not tell which to ſwear. Per curiam. | | 


3 C. Salk. | 
286. 0 = 
2 Salk, 556, 5 at Tilly's Caſe. 
691. n 5 & | | 
5Mod 9.163, N a trial at bar in the Common Pleas, on evidence this que- 
ny he {tion aroſe : depoſitions had been took in Chancery in perpe- 


took in Chan- uam rei memoriam, and it happened afterwards, that the inberi- 
cery in perPe- tance of the land deſcended to the party, who was ſworn as a wit- 


tnam rei memo- 


riem ; the in. neſs, and Was party in the ejectment; and the queſtion was, whe- 
heritance of ther theſe depoſitions could be read in the cauſe, Trevor chief ju- 


the land de- 
ſcended to the 
witneſs. 


ſtice 


3 


_ 


E 


nice Cem'd/to be of opinion, that they- ought to be allow'd, be- 


cauſe it was by the act of God the party was diſabled from giving 
evidence, and it was the ſame in effect, as if he were dead. Tracy 


and Blencowe juſtices, contra. Thereupon Tracy juſtice came into 


the King's Bench, to aſk the judges opinions, who all agreed, they 
che to be read; for Holt chief juſtice faid, the —.— of —4 
depoſitions was to te teſtimony in caſe the witneſſes died, 
and could not be in any caſe between other parties, till aſter 
the witneſs's death, who ought to appear and give evidence ſo long 
as he liv'd ; much leſs can they be read in this caſe, where the wit- 
neſs is a party. And to that Trevor chief juſtice of the Common 
Pleas agreed. FA of = 
Tawney's Caſe. b 
5 | 22720 | 8 Mod. 338, 
L PON a mandamus directed to the church-wardens and over- 339. 


Comb. 422, 


ſcers of the poor of Littlepart, in the iſle of Ely. The writ 478. 
ſets forth, that Tawney was overſeer of the poor of the ſaid pariſh, 5 Mod 98. 
and that in the ſaid pariſh there were ſeveral poor people, who 538. — 
were uſually maintained by, and had relief from, the ſaid pariſh : Shaw's Prac. 


that by reaſon of ſome differences in the pariſh, the church-war- J** 3+ 43» 


dens had not agreed to make a rate for relief of the poor: that 10 Mod. 104. 
Tawney being overſeer, that the poor might not ſtarve, had ſuppli- Black. 238. 

ed them with money for their neceſſary relief, of which he had ſens: 
been reimburs'd but in part only: that he had given in his accounts mund church- 


to the pariſhioners, who had allow'd the ſame, but yet the church- wardens and 


1 1 : verſeers of 
wards did refuſe to agree to a rate for the re-imburſing him, and gerte 0 


therefore the writ commands them to make an aſſeſſment, to re- 3 . 


imburſe him the reſidue of the money diſburs'd by him, and not reimburſe 
yet receiv'd, To this a return was made, that all the pariſhioners {2'm*r oer: 
had not allow'd his accounts, but that ſome of them did refuſe ; | 
and that no juſtices of the peace had ever allow'd the ſame, or had 

adjudg'd that Tawney did disburſe the ſaid ſum, or that ſo much 

was ſtill due to him, and therefore, that they could not make any 

rate. In Michaelmas term it was inſiſted by Mr. Weld, that this 

return is ill. For it is not neceſſary, that all the pariſhioners ſhould 

agree to the allowing his accounts; but it is ſufficient if the majori- 

ty did, and that ſhall conclude the reſt. And it is not to the pur- 

pole to ſay, the juſtices have not allow d the accounts, for the ju- 

{tices have nothing to do with it, when the pariſh do allow the ac- 

count ; and the juſtices cannot allow any thing before a rate be 

made, and after a rate is made by the pariſh the juſtices are to allow 


it. And this is not within the clauſes of the ſtatute of 45 Elia. 


whereby the late church-wardens and overſeers ſhall be oblig'd to 
pay over to the ſucceeding officers ſo much as is remaining in their 
| 1 | hands, 
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hands, to which the concurrence of the juſtices is neceſſary ; but 
:not in this caſe, It was a charitable act in Tawney, and the pariſh 
ought not to be eas d thereby, but Tawney now ſtands in the place of 
the poor, as to the money he has diſburs'd. for their relief. As if 
he had diſburs'd money for maintenance of a baſtard child, before 
any order made by the juſtices for the keeping it, yet the order 
ſhall have a retroſpect, and he ſhall be reimburs d. They ought to 
have return'd in this caſe, that there is not ſo much due to him as 
he demands. | £74 a+ 4 ; n 


Mr. Eyre inſiſted, that the return was good. The majority in 
this caſe ſhall not conclude the reſt, but all the pariſhioners muſt 
concur; becauſe it is not a charge to which they are liable at the 
-common law, as to the repairs of a bridge, or of the church ; but 
they are only chargeable to the relief of the poor by the ſtatute of 
43 Eliz. by which the juſtices have the ſole power of allowing the 
account. Tawney ought to have ſued out a mandamus direfted to 
the juſtices, commanding them to take the account, and determine 
it, for no rate can be made till that is ſettled, and this is not like a 
rate made for the poor, which is-a publick and viſible thing. This 
wit is not good, for the overſeer has no relief by law in this caſe. 

The ſtatute of 43 E/:z. gives the juſtices no power to re-imburſe 
an overſeer, for the act never intended to give the overſeer power to 
charge the pariſh with a debt, but he muſt firſt raiſe the money by 
a rate, and then lay it out; and there is no neceſſity, that the ju- 
ſtices ſhould have ſuch power to re- imburſe an overſeer, becauſe 
the ſtatute deſign'd, that the money ſhould be diſburs'd only as it is 
rais' d. And ſo was the law in other parochial offices, as in caſe of 
conſtables and tything-men, who before the ſtatute of 13 C 14 
Car. 2. cap. 12, ſect. 18. had no power to make a rate for the 
charges they were at in conveying vagrants to houſes of correction, 


% a - an dk EE nn Ee 


Sc. So before the ſtatute of 3 & 4 Will, & Mar. cap. 12. ſe. 13. : 
the ſurveyors of highways had no remedy to re-imburſe themſelves, 1 
for the money they expended in buying gravel and other materials, 

for amending the highways; and theſe were much harder caſes, | 
for the conſtables and ſurveyors before thoſe ſtatutes had no power f 
at all to make any rate, but the overſeers have a power to make a tl 
rate before they lay out their money: it is a defect in the law. at 
The writ does not ſhow, that the money diſburs'd by Tazwney was m 
expended by him for the relief of ſuch poor as wanted it that year be 
he was overſeer, ſo that for ought appears, he laid out the money 

for the relief of ſuch poor as had ſubſiſted before his time without 

his help. Beſides, if he could have any relief in this caſe, he ou an 
to have proſecuted it preſently, and not to lie ſtill fo long as me 
years after. Perhaps the perſons, that are now to be charg d, were len 


not then inhabitants, and paid to the poor in another pariſh. ”_ ſti 


EJ » 


d 8 T2 


2 


* 
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will not allow reſtitution to be awarded on a forcible entry after 


three years, as was adjudg'd in this court, in the caſe of the King Trio. 11 Will 


verſ. Harris. The writ is not good as to the form of it, for it 3 
ought to command the overſeers, &c. to raiſe a certain ſum, 
not leave it to their diſcretions, to raiſe what they think fit. 


Mr. eld. If the inhabitants are not concerned in this matter, 
then their conſent is not neceſſary; but here they have approv'd the 
account, and conſented to the rate. Tauney demanded his money 
of the pariſh from time to time, and ſo it is alleged in the writ, and 
it is to his no that it was not paid before. The pariſhioners 
are liable by the ſtatute of 43 Eliz. to pay for the relief of the poor, 
but they were not liable to pay any thing in the caſe of vagrants be- 
fore the ſtatute of 13 & 14 Car. 2. nor in the caſe of ſurveyors be- 
fore the ſtatute 3 & 4 Vill. & Mar. The words of the writ re- 
ſtrain the money to be diſburs'd for the relief of the poor of his 
time; the writ imports a certain ſum, for the remaining debt is 
certain. | 


Holt chief juſtice, The queſtion in this caſe is, how the law + 
now ſtands ? The ſtatute of 43 Eliz. directs a method for the re- 
lief of the poor, by way of rate made by the officers with conſent 
of the pariſhioners; but here Tawney has diſburs'd his money 
without any rate : can he do thus without any rate? He cannot 
diſburſe what money he thinks fit, the ſtatute never intended to 
give the overſeers ſuch an authority ; for then they might diſpoſe of 
the pariſh money of their own head, as they pleas'd. Suppofing, 


and Salk. 260. 


that new poor happen to come into a pariſh after a rate made, the come into a 


PO muſt make a new rate to ſupply them. The juſtices 
ave a ſuperintendency by the act as to poor rates, and you muſt 


purſue the method appointed by the act. It is hard indeed he ſhould be made to 
not be re-imburs'd, but he cannot claim it of right, becauſe he has * 


not purſued the method of the ſtatute. 


Mr. Veld. It cannot be material, whether the rate be made be- 
fore, or after the money expended, if the pariſh agree to it; and 
then it muſt be ſign'd by the juſtices, who have power to relieve 
any one that is aggrieved on appeal, and the overſeers can raiſe no 


* after the money laid out, than if the rate had been made 
ore. | | 


Holt chief juſtice. The rate muſt be made for relief of the or, lay out money 


and not to reimburſe the overſeers; though if they have laid out on te poor, 
and then a rate 


money before, they may re- imburſe themſelves out of the money i made, they 
leried upon ſuch rate. You muſt give up your account to the ju- may re im. 
ſtices, to bring this within the equity of the ſtatute, that ſo it may paste ben, 


ſelves out of 
7 appcar that rate. 


PI 
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But a rate can appear to them, you are intitled to a rate. It is not material I 

nor bemace.. whether the money be diſburs'd before, or after a rate made; by. 

them. then you muſt raiſe money by a rate for the relief of the poor, and 
not to re-imburſe yourſelf. The overſcers cannot charge the pariſh 
with what ſums they pleaſe. The ſtatute does nat preſcribe a parti- 


cular method, as to the maintenance of baſtards. 


Poteell juſtice. I would help you if I could. You laid out 
your money at your peril, for you cannot diſpoſe of the pariſh mo. 
ney as you pleaſe, And on ſadden accidents, if an overſeer diſburſe 
money, he depends on the pariſh, but he cannot compel them to te. 
imburſe him. The rate is not good, though the pariſh agree to 4 
till the juſtices approve it, nor is it leviable before. Yau ſhould 
have complain'd before to the juſtices, If any of the pariſhioners 
oppoſe it, it cannot be made, and it is no rate till confirm'd by the 
juſtices, and I doubt the defect is there. 6 


| Araeismade Holt chief juſtice. If a rate be made, and accidents happen, 
| forthe poor, which raiſe the neceſſary ſum higher, no doubt but the overſeer; 
A may diſburſe ſo. much as the rate falls ſhort, and then make a new 
ſhort; the rate for relief of the poor, but not to re-imburſe themſelves; and 
overſeers lay they muſt not be their own judges in that caſe, but ought to apply 
ws wo Pp to the juſtices, who will certainly confirm ſuch rate. Tawney 
make a new ſhould have made ſuch a rate, whilſt he cantinued ip his office; 
3 v bees the juſtices are intruſted with that matter, but if they had reſus d 
confirm it, to ſign and allow ſuch rate, you ſhould have had a mandamus com- 
bein, manding them to do it as uſual. 

Powys juſtice agreed, Gould juſtice agreed. You are not oblig d 
to diſburſe your money, before you receive the pariſh money. It 
is an uſual thing indeed, but if you do ſo, you muſt take care to 
make a rate for relief of the poor, and get it allow'd by the juſtices, 
and thereupon levy the money, and te- imburſe yourſelf, 5 


Pavell juſtice. It ſeems you have had a mandamus already to 
the juſtices, but it was too ſoon, becauſe no rate was made by the 
pariſh ; for there mult be a preparatory rate to be approv'd by the 

- Juſtices. But you ſay, the pariſh turn'd Tawney out of his office 
before his time was expir d. > | 


Holt chief juſtice, Then he muſt bring his ation. We will 


ſee to help you to a good mandamis : it is a eee caſe, but 
- you muſt be relieved in another manner than by this mandaumus. 


This caſe was ſpoken to again that term. And Mr. Page in- 
liſted, that this mandamus lies within the meaning of the ſtatute of 
| wo 43 


— 


43 Elz. for it will take away the whole effect of the act, if it ſhall 
he intended, that the overſeers ſhall not lay out any money. for re- 


lief of the poor, till it be raiſed; for then he poor might ſtarve be- 


ſore any money levied, and ſo the ſtatute would make no proviſion 

for the relief of the poor. See Dalton s Fuft. 153. On the other 

fide Mr. Parker ſaid, the ſtatute does not extend to this caſe. 
There is no remedy for him, to re- imburſe himſelf, after his year 
is out, It is too late to purſue this writ now after fo long a diſtance 

of time, Cc. much to the ſame effect with Mr. Eyre. 


Holt chief juſtice. The queſtion is, whether we can relieve him 
now, when he has neglected to make uſe of the power he had to 
help himſelf, There is no neceſſity that he ſhould pay money out Churchwar- 
of his pocket, for the churchwardens and overſeers with the con- {ew andover- 
firmation of the juſtices may order a ſum of money to be levied for confrmation 
the relief of the poor without the concurrence of the pariſh. You of the juſtices 
ſhould have made a rate during your own' time. I cannot fee any I 
foundation for us to grant this mandamus. The law has preſcribed ed for the poor 
2 particular method, and we cannot alter the law, nor prevent without the A 
the inconveniencies. Shall we relieve a man, that truſts when he 5 


needs not? | 


Powell juſtice. We cannot take notice of the uſage in any coun- 
ty: we are now upon the conſtruction of an act of parliament. 
This mandamus is very extraordinary, and ſo I thought when it was 
granted. You ſhould have applied to the juſtices during your of- 
tice, You laid out your money at your peril. | 


Powys and Gould juſtices agreed. 


= Holt chief juſtice. If an overſter lays out money for the relief 


of the poor, and then a rate is made after the ſame proportion, he 
may re-imburſe himſelf; but here he has elapſed his time. Let the 
writ be quaſhed, per totam curiam. To | 


Regina ver; Jones. 8 


Far. 40. 


| M Parker moved to quaſh an indictment. It is, that the 6 Med. 42, 


61, 
defendant came to J. D. and pretended to be ſent to him by 303, 314. 


. S. to receive. 20 J. for his uſe; whereas J. S. did not fend him. Salk. 286. 


This is no crime, and he has remedy by action. 8 
| „ ä R i dant came to 
Halt chief juſtice. It is no crime unleſs he came with falſe to- 3. —_— , 


kens. Shall we indict one man for making a fool of another? be ſent by 7. 


Let him bring his action. Porell juſtice agreed. Quaſh it it. S. to receive 
* N 2 : | 


Nutt —_ _ mm 
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Nutt ver/. Mills. 
Intr. Mich. 2 Ann. B. R. Rot. 333. 


6 — r05, = an action of debt, the defendant pleaded in abatement, qued 
7 ar nk _ ante exhnbittonem billae querens ſuſcepit ſuper fe ordinem milita. 
== rem, et jam miles exiſtit. To which the plaintiff demurred; be. 
x Salk. 6. cauſe, as it was ſaid, the plea is uncertain, inaſmuch as it did not 
| appear what ſort of knight the plaintiff was created; he might be 

Ante 853. a knight of the garter, or a knight of Malta, &c. but per curiam, 
Poſt. ordo militaris is certain enough. Then it was ſaid, that there was 
No venue. no venue laid, where the plaintiff ſuſcepit ordinem. - 


Holt chief juſtice. There needs none, becauſe the plea going to 
the perſon, it ſhall be tried where the action is laid, By the de- 
murrer the plaintiff has confeſſed himſelf a knight. — 


A woman go- Woman was appointed by the juſtices to be governor of a 
— workhouſe at Chelmsford in Efſex ; and Mr. Parker moved 


Chelmsford. to quaſh the order, becauſe it was an office not ſuitable to her ſex, 

But per Powell juſtice and the court, abſente Holf chief juſtice, it 

is a good appointment, and ſhe may act by a deputy. My lady 
Broughton was keeper of the gatehouſe. 


Bezaliel Knight's caſe. 


S. C. Salk. - A* action was brought againſt him by a wrong name, and he 
e. pleaded it in abatement. Thereupon without more the plain- 
cit. 67,8. tiff declared againſt him de novo by his right name, and he pleaded 
Another ac- that action pendent, Ec. for the plaintiff ought to have diſconti- 
tion pending. nued his firſt action. And Holt chief juſtice ſaid, it was too late 
Relation on to do it now, becauſe the diſcontinuance only relates to the time 
diſcontinu- of its being entred upon the record; ſo that if the plaintiff ſhould 
now enter it, and reply nul tel record, it would be againſt him, 
becauſe it was a record at the time of the plea pleaded: and it is not 
like the reverſing a judgment, or outlawry on a writ of error, 
which avoids the record ab initio; ſo that on nul tiel record, if the 
judgment be reverſed before the day given to bring in the record, 
it is ſufficient, | 


— 


Emerton 
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Emerton ver/. Selby, ſerjeant at law. 0 Salk 
_ ne Tm 
[ replevin the defendant juſtifies the taking damage feaſant in Preſcription 


his freehold. The plaintiff in bar ſays, he is ſeiſed of a cot- vant and cou- 
age, and preſcribes for common in the defendant's land for all his _ dos 
cattle /evant and couchant,' as appendant to his cottage: the defen- See 8 Li. 
dant demurred. i | 5 b. = 


Ante, 726. 8. C. 6 Mod. 114. 1 Bulſt. 50. 3 Keb. 44. 2 Brownl. 101. Vaugh. 253. 


Mr. Page. A man cannot preſcribe for common for his cattle 
lvant and couchant upon his cottage, for that cannot be; for there 
is no land belonging to a cottage, as there is to a meſuage or houſe. 
But per Holt chief juſtice et curiam, it is a good preſcription, 


Powell juſtice. A cottage containeth a curtilage, and ſo there 
may be a levancy and couchancy upon a cottage, and it has been 
o ſettled. There is no difference between a meſuage and cottage as 
o this matter. The ſtatute de extgntis manerit ſays, a cottage con- 
tains a curtilage. Tf there be four acres laid to it, it is a lawful cot- 
uge within the ſtatute of 31 Elz.c. 7, We will ſuppoſe that a 4 Edw. 1. 4. 
cottage has at leaſt a court to it. 5 | 


N treſpaſs, aſſault and battery, if the plaintiff lay the aſſault one Plaintiff lays 
day, and the defendant pleads a ſpecial matter that juſtifies at afſsulr 1 Feb. 
another day, whereby the day becomes material, the plaintiff may deſendant ju- 


| . 7 ſtißes 4 Feb. 
reply an aſſault at another day; and it is no departure, although it — — 


has been otherwiſe held, for the day is not material, and the plaintiff reply a bat- 


may maintain his count. Holt chief juſtice. WE 1 6 


ture de ſon plea, pl. 28. Bro. Replica. pl. 67. 1 Salk. 222. Ante 120, 121. 


19 plaintiff declared againſt the defendant by the name of Plea in abate- 
Jobn, who pleaded in abatement, that he was baptized by g us 
the name of Benjamin, abſque hoc, quod idem Johannes was ever by the name 
«nown by the name of John; and the plaintiff demurred ge- of Benjamin, 
nerally. | : | J . 
b1mes was ever known by the name of John. 6 Rep. 64. Bro. Miſnoſm. pl. 17. 20, 21. Gilb. Hiſt. 
C3. 174, 175. Skin. 620. | | h 


Holt chief juſtice. Matters of form may be taken advantage of Matters of 
on a general demurrer, when the plea only goes in abatement ; for form in pleas 
the ſtatute of Elizabeth only means, that matters of forms in pleas 3 
which go to the action ſhall be helped on a general demurrer. So a general de- 
here, the plea is ill in form, for it is ad/que hoc, quod idem Jo- murrer. 
tannes, &c, which is a confeſſion of his name to be ſo, and _ 

EL : 2 * 2 | the 
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the ſubſequent matter repugnant; and by this traverſe the deſen- 
dant has waved the matter that went before, of his being baptized 
by the name of Benjamin, and has made the traverſe the ſubſtance 
of his plea. Z RE | 


| Powell juſtice. This plea is good in ſubſtance, and then will an 


immaterial traverſe hurt it? 


Holt chief juſtice. It is a good traverſe, but informal; for the 
laintiff may take iflue on it; and in this caſe, ſince the defendant 
x not relied on the plea of baptiſm, the traverſe is become ma- 
terial. : e 
Powell juſtice. I think the traverſe is immaterial, for a man can 
have but one name of baptiſm; and the defendant has alleged that 
matter ſufficiently, and it will not be hurt by the traverſe. 8 


Holt chief juſtice. The matter of the baptiſm would have been 
a good plea of itſelf, for it implies a negative, and he might have 
concluded with it, and relied upon it, without ſaying that he was 
never called or known by any other name, for he can have no 
other Chriſtian name. This plea is only dilatory, and not to the 
merits. | | 


Let the defendant anſwer over, per curiam. 


Croſſe ver. Bilſon, 


8˖. 2. Falk. £ | Intr. Trin. 2 Ann. | B. R. Rot. 146. 

8. C. 6 Mod. „„ | 

Lill Ent 1 PON a writ of error in replevin out of the Common Pleas, 
1 7 the plaintiff declares of the taking his mare apud Harding- 


the defen- ſtone in comitatu Northampton, in ee leco ibidem wecato the 
RC King's highway. The defendant pleaded after this manner: Er 
l. en ante, pracdictus J. B. venit, et deſendit vim et injuriam, quando, &c. et 
lieu, er. jufte, ut ballivus preboncrabilis Willielmi domini Lempſier bene cogneſcit 
wy 4 captionem equae, &c. in qucdam leco vocato the Queen's highway, 

cet juſte, Sc. and ſays it was the freehold of the lord Luer 
of J. S. and et Jute, Sc. and ſay | er, 
2 de, and avows the taking there damage feaſant ; ab/aue hoc, qued frae- 
Vaſes the dictus J. B. equam praedifiam in quodam loco vocato the King's 
raking in the highway cept, prout praedictus S. C. virſus cum narrevit ; et 
— I hec paratus eft veriſicare. Unde petit judicium et retornum equae 
wy pn ju. praedifae ſibi adijudicari. To which the plaintiff comes and lays, 


dicium, & re guad pracdictus J. B. &c. captionem equae praedietae juſie cugneſcete 


Tornum equae 5 | | 
pracdictac: the plaintiff offers iſſue ; the defendant demurs in abatement: the plaintiff joins in demurrer. 
| g non 


2 a. 3 1 


E 


5 


a 8 E 8 58 


ſtin, and ſhould have come after the plea; yet that is opl 
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* debet ; quia dicit, quod iþſe cepit equam in praedicto loco tunc 
vocato the Kiog's high way, prout, Sc. et hoc petit, quod inquiratur 
iam. The defendant demurs thereto in this manner: Qued 


placitum replicando placitatum non eft ſufficiens in lege ad narrationem 
uam praedictam manutenendum, unde ut prius petit judicium, et quod 


narratio praedicta caſſetur. The plaintiff joins in demurrer thus: 
Ex quo ipſe ſufficientem materiam in lege ad ipium S. actionem et nar- 
rationem ſuas manutenendum ſuperius allegavit, &c. petit judicium 
et damna, Whereupon judgment was given for the plaintiff in 
the Common Pleas, and it was entred thus: Qua videtur juſti- 
ciariis, quod placitum praedicti S. C. ſuperius replicando placitatum, 


ſuffciens in lege exiſtit ad. narrationem ſuam praedictam manutenen- 


dum, prout praedictus S. C. ſuperins allegavit, &c. and ſo final 
judgment was entred. Upon this judgment a writ of error was 
brought in this court. The matter upon the plea was debated in 


the Common Pleas, where the court were of opinion, that the 


plea was made a plea in bar by the concluſion, and that therefore 

the replication was proper. In Mzrchaelmas term 2 Annae regina, 

it was argued by Mr. Salkeld for the plaintiff in error. He inſiſted, 

that the plea was only in abatement, and that therefore the judg- 

ment ought to have been only, quad ulterius reſpendeat, and not 

final, He faid, the matter of the plea is only on the place, and 

the cogniſance of the taking damage feaſant in his freehold is no 

parcel of the plea, but only added to intitle him to a return; which 

the defendant in replevin has a right to do, being an actor as well 

as the plaintiff, He cited the caſe of Butcher v. Porter, Hil. 

4 Will. & Mar. B. R. where in replevin the defendant pleaded Ia replevin, if 
property in a ſtranger in abatement; and could not have retura, be- de 4fendant 
cauſe he had made no cogniſance. But it would have been other- | a firanger 
wiſe, if he had pleaded property in himſelf, which is admitted by in abatement, 
a demurrer, and thereby the property of the cattle is quite Civeſted 2 urn, have 
out of the plaintiff. Whenſoever the defendant pleads matter, that lefs he makes 


goes not to the action, but in abatement. only, as priſel en auter dogniſanee # 


; : . b „if 
lieu, he can have no return without making cogniſance. In this wane cyl 


caſe the matter does not make the plea an intire cogniſance, but perty in him- | 


the matter, as to thei taking en auler lieu, and the cogniſance, are fol 


diſtin, and the cogniſance is not traverſable. 9 Edw. 4. 41. 8. CO 


Hele v. Putt, Paſch. 2 Will. & Mar. B. R. in replevin, the de- jy maner 


fendant pleads, that he took the cattle en auter lieu, and made that goes not 


cogniſance for rent arrear; and the plaintiff traverſed, that any 0 eee 


rent was arrear, without ſaying any thing to the place; and the , % en 
defendant demurred ; and it was held a diſcontinuance, becauſe the % ben, he 


cogniſance was not traverſable. See the caſe of Watts and Hagden, 2 


3 Co. 372. Although in this caſe the cogniſance is incorporated making cog- 


with, and made part of the plea, whereas it ſhould have been di- "ance. 
y a dif- = 4 wg 
4 feerence een 
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' ference in form, and the plaintiff ſhould have demurred to it: but 
yet that does not make the cognifance traverſable. The concluſion 
of this plea is not in bar, it is only, unde petit judicium generally; 
whereas the concluſion of a plea in bar is, unde petit judicium, þ 
praedifus querens actionem ſuam verſus eum habere debeat. And it 
is the ſame in replevin, as in all other actions. And when it is 
ſaid, et retornum equae, that makes no difference, for he does not 
pray return as defendant, but as actor, and conſequently no part 

of the plea, He admitted, that if a man pleads matter in abate. 
ment, and concludes in bar, judgment final ought to be given: but 
this is only in abatement, for the petit judicium without more does 
not make it a plea in bar, and here is no prayer of damages, If- 
a man plead matter in bar, and conclude in abatement, yet it is a 
plea in bar, and is not made a plea in abatment by the concluſion, 

36 HL. 6. 18.2. 37 Hen. 6. 24. a. but judgment final ſhall given; becauſe if the 
plaintiff has no cauſe of action, he ought not to bring any writ; 
but when a man pleads matter in abatement, and concludes in bar, 
in that caſe judgment final ſhall be given; becauſe by his concluding 
in bar, the defendant admits the plaintiff's writ to be good. 18 Hen. b. 

27, 2% 132 Hen. 6. 17; 5. 36. Mem. 6. 18. 22 Her. 6. $4.0. 
Medina verſ. Stanton, Paſch. 12 Will. 3. B. R. Salk. 210, 

Holt chief juſtice. In that caſe we did not determine, that judg- 
ment final ought to be given; but we agreed, that if a . 
ouſter were awarded, it would be no error aliignable by the defen- 
dant, becauſe to his advantage. | | 


On the other ſide it was inſiſted by Mr. Pengelly, that judgment 
final was well given in this caſe, and ought to be affirmed. He 
did not cite caſes to prove, that the concluſion of a plea in abate- 
ment as in bar makes it a plea in bar, becauſe Mr. Said had ad- 
» mitted it. But ſee theſe caſes to that purpoſe. Bro. Pleader 14. 

35 Hen. 6. 12. Bro. brief 247, 36 Hen. 6. 18. a. per Littleton. 

Allen 17, 18, 65, 66. Burden v. Ferras. 1 Sid. 189, 190. Wright 

ver. Bright. 1 Sid. 190. Jſam et ali verſ. Hitchcock, 3 Cro. 202. 

Putt ver ſ. Nofworthy., 1 Ventr. 135, 136, 137. 2 Keble 795. 

Kemp verſ. Andrews. 3 Lev. 290, 291. And in ſuch caſes judg- 

ment final is always given, and not only a reſpondes ouſter. (See 

Bro. Afiſe 146. 9 Af. 23. Onely v. Fontleroy. Mo. 692.) So 

likewiſe, when a plea begins in bar, though the matter be in abate- 

ment only, and it concludes in abatement, yet it is made a plea in 
bar, and judgment final ſhall be given; as Green verſ. Cole. 1 Lev. 

311, 312. 3 Keb. 181, 3 Lev, 223. Sir Over Butler's caſe. 
3 Lev. 221, 223. 17 Ed. 3. 59. Pp. 58. Baker v. Berisferd. 

3 Keble 181, - | 5 


I 85 As 
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As to the form of the plea in this caſe, he ſaid, it was made a 

ez in bar, though the matter of it be only in abatement. For 
the defendant having incorporated the cogniſance with the plea, 
:nd joined them both together, and having made but one conclu- 
fon to both, he has made the whole one intire plea, and the con- 
cluſion in bar goes to the place, as well as to the cogniſfance ; for if 
it do not, the plea as to the place will be left without any conclu- 
fon at all. But the defendant ought to have concluded his plea, 
as to the place, unde petit judicium de brevi, or de narratione, and 
then have made a diſtin cogniſance, et pro retorno habendo, &c. 
or elſe, when he joins both together, he ought to have concluded 
in abatement to the whole, unde petit judicium de brevi, or narra- 
tine. And fo are all the precedents, Raſt. Replevin, en auler lieu, 
584, 555, 886. Aſhton 475. Hearn 764, 765, 766, 767. Thompſon 
274, 1 Ventr. 127. 41 Edw. 3. 4. p. 7. 9 Edw. 4. 41. p. 25. 
1 Hen. 7. 21. Pp. 10, 11. . 12 Hen. 7. 4. p. 3. 9 Edu. 4. 64, a. 
61, a, And in this caſe, although the defendant has not made his 
concluſion as full and large as the uſual concluſion is, ſcilicet, unde 
petit judicium, fi praedictus querens atHionem ſuam verſus eum habere 
beat, but generally, unde petit judicium, yet that is a good con- 


cluſion in bar, and muſt be ſo intended; and if the defendant 


would have it taken only in abatement, he ought to have applied 
it, and have added judicium de brevi, or de narratione. And the 
common concluſion of every avowry or cogniſance in bar is as this 
caſe, ſcilicet, petit judicium et retornum averiorum, and the com- 
mencement of the plea here is the ſame with an avowry or cogni- 
ſance. As 1 Saund. 187, 191, 194, 347, 348, 349. 2 Saund. 194. 
197, 283, 284, 310, 314. 2 hr. 131, 13%, 148, 14% 21% 
211, 212, 224, 225, 226, 227. Co. Intr. Replevin 575, 5706, 578, 
583. Raſt. Replevin 561, 562, 558, 559. And although in this 
cale the defendant has not prayed damages, as is done in thoſe caſes, 
yet that will make no alteration in the plea, nor make it leſs a plea 
in bar, becauſe at the common law the defendant in replevin did 
not recover any damages, but they are given by the ſtatutes, 7 H. 8. 
c. 4. 21 Hen. 8. c. 19. yet ſince thoſe ſtatutes the defendant may 


wave the prayer of damages, and the plea will ſtand compleat, as 


at common law. He inſiſted farther, that the manner of joining 
in demurrer, though it be informal, yet it will not hurt the plain- 
tiff; for though the defendant has demurred in abatement, the 
plaintiff has joined in demurrer in bar, and thereby the whole mat- 
ter being brought before the court, the court ought to give a final 
judgment; and the manner of the defendant's demurrer ſhall not 
alter the judgment of the court: as is adjudged in Sir Oliver But- 
er's caſe, 3 Lev. 221, 223. Putt verſ. Nefworthy. 1 Vent. 135, 

136, 137. 2 Keble 795. Shalmer's caſc, cited 3 1C2bic 181, (but it 
EE, 4 A ſeems 


1020 Hil. Term 2 Annae reginae. 


ſeems that caſe is not truly cited there, for the caſe is 
reported in Allen 17, 18.) Foſter verſ. Jackſon, Hob. 56. 


oY 


— 


otherwiſe 
BG Holt chief juſtice. T he plea of priſel en auter lieu is a plea in 
abatennent. abatement, and no plea in bar; and therefore being pleaded in bar, 
as it is in this caſe, it is ill. The defendant ought to have begun 
as is uſual in abatement, and have concluded, et petit judicium de 
brevi, or de narratione, and then made cogniſance diſtinctly, e 
pro retorno habende; or have ſaid, petit judicium de narratione, ac 
etiam petit retornum, &c. and that would have been good. Here 
the defendant has concluded in bar upon the whole plea, as well 
upon the matter of cogniſance, as upon the traverſe of the place; 
In replevin the and he need not pray damages, becauſe they are given by the ſta- 
deſfendant tute. By this concluſion the defendant has waved the firſt part of 
_ Prey his plea, and his traverſe as to the place; and being in bar, it goes 
to the matter of the cogniſance, When matter of abatement is 

pleaded in bar, it is ill, and judgment final ought to be given. 


Powell juſtice. The concluſion is in bar, and judgment final 
ought to be given. The defendant ſhould have concluded his plea 
as to the place, et petit judicium de brevi or de narratione, and 
have made cogniſance pro retorno ſeverally. This plea is as much in 
bar, as an avowry can be; the defendant in the beginning of his 
plea makes cogniſance, whereas he ought to begin and pray judgment 
of the writ or count, and to have concluded in the ſame manner. 


tctam curtam. 


And accordingly the judgment was affirmed fi cauſa, &c. per 


The laſt day of Michaelmas term Mr. Salkeld came to ſhew | 


_ cauſe upon the rule. And he inſiſted, that the judgment ought to 


be revers'd upon other errors. He ſaid, that the whole ſuit was 
diſcontinued, for admitting the plea to be in bar, and as a cogni- 


ſance, and ſo the replication in bar likewiſe; then, when the de- 


tendant comes, and demurs in abatement, that is a diſcontinuance; 


for all the proceedings before being in bar, there is nothing to re- 
late to it; and the plaintiff ſhould not have joined in demurrer as 
he has done in bar; but ſhould have taken his judgment by ni! 
dicit for want of an anſwer. The concluſion makes the plea, 
and want of a concluſion, or a miſconcluſion, is the ſame ; and 
both make a diſcontinuance, And ſo was it reſolved in this court, 
between Carter and Davis, Paſch. 3 Will. & Mar. In caſe, the 
Carter verſ. Plaintiff declares on an indebitatus aſſumpfit, and a quantum meruit; 
Davis, Salk. the defendant, as to the firſt count pleads non aſſumpſit, and pleads 


id. a matter in abatement as to the ſecond count; the plaintiff takes 
Demurrer in 


n abatement. 


bar to a plea iſſue on the non afſumpſit, and as to the plea in abatement he de- 
| | i murs, 


"—_— a n 1 . 
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murs, quia placitum minus ſuſficiens in lege exiſlit ad ipſum ab 
e 2 Le and the defendant join'd in ee 
and it was held a diſcontinuance. But farther he ſaid, there is no 
final judgment given; for it is according to the defendant's de- 
murrer, ſcilicet, quad placitum replicando placitatum ſufficiens eſt 


in lege, ad narrationem ſuam manutenendum, and not ad actionem 


manutenendum, as it ought to be: ſo that the judgment is only 


in abatement, and not in bar. 


Mr. Broderick of the ſame fide inſiſted on the ſame matter, and 


{aid, that the court cannot give judgment to affirm the former 
judgment ; but ought to award a repleader. Hereupon the laſt 


again the next term. 


In Hilary term Mr. Broderick inſiſted, that this plea muſt be 
taken as a compleat cogniſance in bar, and not in abatement, and 
then there is nothing to ſupport the judgment as given ; for here 
is no replication, as is ſuppos'd, and as it would be in other actions, 
but it is a bar of the defendant's cogniſance ; and therefore both in 
the demurrer, and in the judgment, it ought not to be as it is, 
quod placitum replicando placitatum, &c. but quod placitum in barra 
cognitions placitatum. For when the defendant pleads a plea in 
bar, he begins, quod querens aftionem ſuam habere non debet, and a 
replication is, quod ipſe ab actione ſua habenda praecludi non debet ; 
but the beginning of a cogniſance in replevin is, bene cogneſcit 
captionem averiorum; and then, when the plaintiff comes, and 
lays, quod captionem juſte cognoſcere non debet, that is a bar to the 
cogniſance, and not a replication. Here is a diſcontinuance, and 
the court can give no judgment but to replead ; for a demurrer, as 
an iſſue; muſt compriſe the whole matter in plea, and if any part 
be omitted, it is a diſcontinuance, becauſe the whole matter is not 
brought before the court. As in the caſe of Johnſon and Turner, 
Yelv. 5, 6. (See Yebv. 137, 138.) And in this caſe here is not a 
ſufficient confeſſion of the plaintiffs action by the defendant's de- 
murrer, upon which the plaintiff ought to have judgment. 


On the other ſide Mr. Ward ſaid, that by the demurrer the 


matter of the replication is confeſſed, and the concluſion ad nar- 


rationem makes it a demurrer in bar, and not merely in abatement; 
and if it be in abatement, yet it will be no diſcontinuance, becauſe 
the judgment is to be given on the plea in bar, as an ill plea. 
But our replication is good, and that is the difference upon the re- 


ſolution of Benner and Hall, Mich. 9 Wrill. 3. B. R. Rot, 558. Sub. 435. 
and Biſſe verſ. Harcourt, Hil. 1 Will. & Mar. In this caſe the 


judgment ought not to be revers'd for this informality, inaſmuch 
— | > my 


rule was diſcharg'd, and the matter adjourn'd to be ſpoken to 
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as the plaintiff is intituled to have judgment upon the avowry, as in 
the caſe of Bennet ver ſ. Holbeach, 2 Saund. 317, 319. See 1 Cry, 
443. 1 Roll. 805. | 


Holt chief juſtice. When the defendant pleads a matter of fact 
in abatement, and the plaintiff in his replication traverſes or takes 
iſſue thereon, there it is proper for him to pray damages, becauſe 
if it be found againſt the detendant, judgment final ſhall be given, 
But where the plaintiff by his replication confeſſes the plea, and 
avoids it by ſpecial matter, and does not traverſe the matter of the 
plea, there the plaintiff muſt maintain his writ, and ought not 
to conclude to the country. In replevin, if the defendant avows 
the taking in another place, and traverſes the place alleged in the 
count, without concluding to the writ or count, but makes avowry 


_ pro retorno; in that caſe the plaintiff muſt maintain his writ and 
count, and may take iſſue on the place, and pray damages, and 


that would have been right ; the plaintiff has nothing to ſay to the 
avowry, if it had been but in a proper place, and here he takes 
iſſue on the place. Where there is a demurrer to a plea in abate- 
ment, the judgment is only, quod ulterius reſpondeat, but on an 
iſſue judgment final ſhall be given. 


Pouuell juſtice. This form of pleading is unuſual, but there is 
not much in the caſe, Priſel en auter lieu is a proper plea in 


abatement. But beſides the defendant muſt make cognizance for a 


return, for without a title he ſhall not have return; but the 


avowry to have return is no part of the plea, and the plaintiff can 


ſay nothing to it, it being only to intitle the defendant to have re- 


turn, in caſe the writ be abated. But in this caſe, they are both 


jumbled together, and it looks like a common avowry, but it can- 
not be taken ſo, but it puts the plaintiff to maintain his count. 
The point of the plea is only in abatement, and yet upon iflue 
found againſt the defendant, the plaintiff would have had a final 
judgment. This is a replication by the plaintiff, becauſe it is not 


* pleaded to the cognizance; then indeed it would have been a bar, 


but it is pleaded in maintenance of his count; the manner of join- 
ing demurrer will not hurt. But here is final judgment, and that 


ſcems to be the chief point. 


Holt chief juſtice. The whole depends upon the plea in abate- 
ment, for the plaintiff cannot anſwer to the avowry, but to the 
lace; and if the writ be bad, the defendant ſhall have return. 
fr this caſe the plea is informal, but it is to the ſame effect; and 
the want of form ſhall not hinder the plaintiff from having his 


judgment: it is not a bar of the cognizance, but a replication, 


being in maintenance of his writ. If the defendant had con- 
2 | cluded 
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Powell juſtice. By his concluſion he has made it a plea in bar. 


Holt chief juſtice. The fault is in the defendant, when he de- 
murs in abatement, but the plaintiff's replication is good. 


Powell juſtice, - The plaintiff could do no otherwiſe. * f can 
only anſwer to the taking, and could not have entred judgment by 
nil dicit upon the defendant's demurrer; ſo that there ſeems to be 
no diſcontinuance, Holt ſeem'd to agree it, but the court took 
time to conſider. And afterwards at another day they all agreed 
that the judgment ought to be affirm'd. rw 


Holt chief juſtice ſaid, the defendant's plea is in bar, and ſo is 
the replication; and though the defendant concludes his demurrer 
in abatement, yet that ſhall not alter the judgment of the court, 


but judgment final ſhall be given. The defendant has both begun 


and concluded his plea, in bar; and when he traverſes the place, he 


- waives the matter of the cogniſance, which went before; and then 


concluding, unde petit judicium et retornum, &c. that is in bar, for 
he ſhould have concluded ande petit judicium de brevi or de narra- 
tine. An avowry is a bar of the action, and a replevin is in na- 
ture of an action to demand his cattle again, and when judgment 


is given againſt the plaintiff upon the avowry, he is barr'd of his 


action, and the entry is, quod querens nibil capiat per breve. Then 
the defendant's plea beginning and concluding in bar, the plaintiff 
in his replication takes iſſue upon it, and when the defendant de- 
murs in abatement, he ſhall not thereby alter his own plea in bar: 
and although the plaintiff might have taken judgment by nil dicit, 
yet judgment may be well given in bar upon his joinder in de- 


murrer. 


Powell juſtice of the ſame opinion, that judgment ought to be 


afirm'd, The defendant's plea is in bar, and the plaintiff by his 
replication has taken ifſue thereon; and then, when the defendant 


demurs in abatement, that ſhall not alter the judgment, but it 
ſhall be in bar. Ht | 


Mr. Broderick. It is a diſcontinuance, upon the caſe of Johnſon 
and Turner, Yelv. 5. FL | 


Holt, There it is only a demurrer to part of the bar, and 


nothing ſaid to the other part, and fo join'd. But ſtill it is better 


in the preſent caſe; for the concluſion ot the defendant's demurrer 


is, ande ut frius petit judicium, and it he had ſtopp'd there, it 


4 B | bad 


cluded his plea, petit judicium de narratione, and pray'd return di- 
ſtinctly, it would have been right; but here he has concluded in bar. 
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had been a good demurrer in bar; and then, when he goes on and 
ſays, et quod narratio caſſetur, it is a ſuperfluous addition and voig. 
Judgment affirm'd. 


It ſeems this form of the plea is good in bar, | quod quarre. 
Clements ver. Scudamore. 
Intr. Hil. 13 Will. 3. B. R. Rot. 271. 


8. C. Salk. hs ejectment the jury found this ſpecial verdict, that J. S. having 
265 ks iſſue five ſons, his youngeſt fon died in the life of J. S. the 
120. father, leaving iſſue a daughter, who is the leſſor of the plaintiff, 
A. baving afterwards the father purchas'd the lands in queſtion, which are 
mo m_ copyhold lands of the nature of Borough Enghſh; and the jury find, 
died. leaving that by the cuſtom theſe lands are deſcendible to the youngeſt ſon 
a daughter E. and his heirs. Afterwards the father died, and the eldeſt fon entred, 
mer linde and made a leaſe to the defendant, upon whom the daughter entred, 
in borough and made the leaſe to the plaintiff, upon whom the defendant re- 
Engliſh, and entred, whereupon the plaintiff brought his ejectment. This caſe 
jeg they Was twice argued at bar, and this term by the opinion of the whole 


ſhall deſcend Court judgment was given for the plaintiff, Holt chief juſtice deli- 


W. £6 60, vered the reaſons of their opinion as follows. 

ms. 5 9. 

2 Keb. 158, | 

159. The queſtion in this caſe is, whether the daughter of the youngeſt 


Vent. 261. fon, the leſſor of the plaintiff, ſhall inherit to theſe lands jure re- 
praefentationts, or the eldeſt ſon. | 


We are all of opinion, that the daughter ought to have theſe 
lands jure repraeſentation!s, Wherever this cuſtom has obtain'd, 
the youngeſt ſon is theteby plac'd in the room of the eldeſt ſon, 
who inherits by the common law ; and there is no other difference 
in the courſe of deſcent, but that the cuſtom prefers the youngeſt 
fon, and the common law the eldeſt fon; and therefore as at the 
common law the iſſue of the eldeſt ſon, female as well as male, do 
inherit ure repratſentationis before the other brothers, ſo by the 
fame reafoh, where this cuſtom has transferred the right of deſcent 
4 | from the eldeſt fon to the youngeſt, it ſhall alſo carry it to the 
uy. | daughter of the youngeſt ſon by like repreſentation ; and there is 
1 | no reaſon to make any difference between a deſcent by this cuſtom, 
1 and at common law, though my lord Che is of another opinion. 
1 | Yet it appears from the beſt authors, as Lambard's Saxen lanes, 
1 | : . inter leges Gulielmi primi, 36 fol. 167. and Selden's Hadm. 184. 
Py. All lands in d i 1 | x 

. | [-g:4ud ga- that all tre lands in England were of the nature of gavelkind, and 
8 velkind betore deſcended equally to all the iſſue, before the conqueſt ; but this 
14. * was foon after altered, when tenures by knights fervice were —_ 
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duced for the defenſe of the realm, and then for the preſervation 
of the family and tenure, the deſcent was reſtrained only to the 
eldeſt ſon, but yet, notwithſtanding this alteration, the right of 

ſentation did continue to hold place. And by the common 
law, if the eldeſt ſon happened to die, living his father, leaving 
fue a daughter, the inheritance deſcended to her before any of 
the other ſons ; ſo that a female by way of repreſentation was yet 
preferred before the males, becauſe the right of repreſentation was 
not altered. This right of repreſentation is not peculiar to the 
aw of England, but is obſerved by the laws of all countries; as 
vou may ſee in Numbers, c. 26. v. 33. and c. 36. for although by 


8 the Jewiſh law the males inherited excluſive of the females, and 
e the eldeſt ſon had a double portion of his father's eſtate, which 
; was conferred on him as the firſt begotten; yet we find when 
e Zelhpbebad the ſon of Hepber died, leaving no ſons but daughters, 
, and the daughters came unto Moſes, and claimed the poſſeſſion of 
0 their father; this being a new caſe, Moſes it is ſaid, brought that 
þ cauſe before the Lord, who commanded him to give unto them 
l, the poſſeſſion of their father. So that it was here determined, that 
- WH they ſhould take the double portion belonging to their father as 
e the eldeſt ſon, by right of repreſentation. So is Seiden de ſucceſ- 
e foribus apud  Hebraeos, c. 23. This right of repreſentation was 
— alſo practiſed among the Romans, and was the law of the twelve 
tzbles. And this right of repreſentation holds in inheritances de- 
ſcendible by cuſtom, as well as by common law; as in caſe of 
ſt gzvelkind lands, where the cuſtom in pleading is thus ſet out. 
b Raſt. Cuſtom 143. a. quod terrae et tenementa de tenura de gavel= 
kind de tempore, &c. inter haeredes maſculos partibilia et partita 
fuerunt. And yet, if a man ſeiſed of gavelkind lands have iflue 4, ſeiſed of 
© three ſons, and one of the ſons die in the life of his father, lea- gavelkind has 
, ving iſſue a daughter, and afterwards the father dies; no doubt but 3 +" 
„ this danghter ſhall inherit the purparty of her father, though ſhe dies leaving a 
0 be not within the words of the cuſtom, viz. that the lands are cnushier . 
t pirtible inter haeredes maſculos ; but the cuſtom by conſtruction > AHK 
: ſhall extend to daughters jure repracſentationis; and there is no rt D 's part. 
0 difference between the cuſtom of gavelkind and this cuſtom of ?? 5 
c Brrugh Engliſh, only in reſpeR of the quantity of the land which gem 
t the heir takes. There each ſon takes an equal part, but here the Mich. & Ann. 
* youngeſt ſon takes the whole; but that will not vary the reaſon in arg 
Is conſtruction of the cuſtoms. The common law takes notice of of the demiſe 
, theſe cuſtoms of gavelkind and Borough Engliſh, and there is a very f, i. 
. remarkable caſe adjudged in my lord Bridgman's time, which is cjeces he 
„ not reported in any printed book; it was in the year 1660, 1661; earl of Suffer, 
. and it was entred Hil. 1655. Ret. 779. C. B. int. Hale and ee eee 
d There the caſe was, that copyhold lands of every tenant dying Pain and Her: 
1$ leiſed were deſcendible by the cuſtom of the manor to the youngeſt _ + 


{0N ; there cites. 
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ſon; and a ſurrender was made to the uſe of B. and his heirs, 


who died before admittance. If B. had been admitted, it was 


agreed, that after his death the youngeſt ſon ſhould have inherited, 


but dying before admittance, the queſtion was between the eldeſt 
ſon and youngeſt ſon'of B. who ſhould have the lands; and it 
was adjudged, that the eldeſt fon in this cafe ſhould inherit, be- 
cauſe of the ſtraitneſs of the cuſtom, that the land ſhould deſcend, 
and ſo here was no eſtate in the anceſtor to deſcend, there never 
being any ſeiſin in the anceſtor. But by my report, it would have 


been otherwiſe, if it had been alleged, that the lands were of the 


nature of Borough Enghſh (which .it was not, but only ſet forth as 
a particular cuſtom) becauſe the law takes notice of the cuſtom of 
Borough Engliſh, but not of that ſpecial cuſtom, and in pleading 
that lands are of the nature of Borough Engliſh you need not ſet 
forth the cuſtom ſpecially for that reaſon. This caſe ſeems at firſt 
to be againſt me, but the reaſon of the diſtinction there taken 
makes for me. In the preſent caſe the finding of the cuſtom does 
not exclude the daughter, but does expreſly comprehend her, for 
it is found, that the lands are deſcendible to the youngeſt fon and 
his heirs, though without that expreſs mention of his heirs the 
daughter ſhould inherit. Now this cuſtom is not to be {triftly 
taken according to the letter, but muſt be conſtrued ſo as to com- 
prehend the neceſſary conſequences and incidents in the courſe of 
deſcents; and therefore, though the father be diſſeiſed and die, ſo 
that he is not ſeiſed at the time of his death, yet the right of entry 
ſhall deſcend to the youngeſt ſon, and although the ſon ſhould 
die before any entry, yet without doubt the right ſhall go to the 
daughter, although the ſon did not die ſeiſed within the words of 
the cuſtom. And in this caſe if a deſcent be caſt, the youngeſt 


ſon ſhall have his age, as much as if he were heir at the common 


11 jones 361. 
8 Co. 43. à. 


law. And there is no reaſon why the repreſentative of the youngeſt 
ſon, viz, the daughter, ſhovid not be included within the mean- 
ing of the cuſtom. See the caſe of Reeve and Malſler, 1 Roll, 
624. n. 1. 1 Tones 361, 1 Cro. 410. where the cuſtom of tlie 


manor was, that if any perſon died ſeiſed in fee-fimple of lands 


within the manor, that the ſame ſhould deſcend after his death 
filio juniori bujuſmodi tenentis cuſtomarti fic cbientis ſciſiti ſecundum 
naturam de Borough Engliſh land; a tenant of the manor being 
ſeiſed in fee, ſurrendered his land to the uſe of himſelf and his 
wife and his heirs ; afterwards he had iſſue three ſons and died ſo 
ſeiſed of the reverſion; and afterwards the youngeſt ſon died in 
the life of the wife without iſſue; and then the wife died: and 
the queſtion was, whether the eldeſt or middle fon ſhould inherit. 
And the judges were divided; Berkley and Bramſten held, that 
the middle fon ought to have the land, but Jones and Croke held, 
that the eldeſt ſon ought to inherit. Now I obſerve firſt, — 

8 | there 
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there the cuſtom was more ſpecial than in our caſe, for there it was 


not, that if a man died ſeiſed generally, that the lands ſhould de- 
{end to his youngeſt ſon, but if he die ſeiſed ſpecially, v/z. in fee 
imple ; and yet in that caſe Jones and Crate held, that the deſcent 
of the reverſion to the youngeſt ſon had ſatisfied the cuſtom. 


It was objected by Mr. Weld, who argued on the part of the defen- 
dant, that whoever takes by deſcent muſt make himſelf heir to him 
that was laſt actually ſeifed, but the father was never ſeiſed, and 
the daughter cannot make herſelf heir to the grandfather. But in 
anſwer to that it muſt be intended in this caſe, that ſhe muſt make 


| herſelf heir to him that was laſt ſeiſed, according to the cuſtom ; 


and if the cuſtom extends to repreſentatives, then ſhe is heir to her 
grandfather, who was laſt ſeiſed. As the daughter of the elde!t 
lon at the common law jure repracſentationis makes herſelf heir to 
her grandfather, ſo the daughter of the youngeſt ſon here makes 
herſelf heir to her grandfather by the cuſtom. The caſe of Godfrey 
and Bullock, 1 Roll. 623. u. 3. is a full authority for me. There 
the cuſtom was, that if a man died without iſſue male, that his 
eldeſt daughter ſhould have his land: and the tenant had no iſſue 
male, but had ifſue ſeveral daughters; the eldeſt daughter had iſſue 
a daughter, and died in the life of her father : this grand-daughter 
is within the cuſtom, and ſhall have the land by deſcent upon the 


death of the grandfather. Now by the common law the eldeſt 


daughter has not the preference of the reſt, but all inherit equally. 


Yet cuſtom may give the inheritance to the eldeſt daughter, and then 


her iſſue ſhall take it pure repraeſentationts : this is as ſtrong as a 
deſcent in Borough Engliſh. But the caſe of Sir John Savage in 
Leon. 109, 208, is objected : There the cuſtom was, that if any 
man took to wife a cuſtomary tenant of the manor, and had iſſue, 
and overlived her, he ſhould be tenant by the curteſy; a man mar- 
ried a woman to whom a cuſtomary tenement did deſcend during 


the coverture, and had iſſue and ſurvived her; yet it was there ad- 


judg'd, that he ſhould not be tenant by the curteſy, becauſe the 
woman was not a cuſtomary tenant at the time of the marriage, 
and ſo not within the cuſtom, which ſhall be taken ſtrictly. Now 
admitting that caſe to be law, it does not affect the preſent caſe; for 
there is a particular cuſtom, which gives the eſtate to the huſhand 
under particular qualifications ; but here the cuſtom alters the de- 
ſcent by the common law to the eldeſt ſon, and carries it to the 


youngeſt fon generally, and muſt have all the conſequences of de- 


ſcent, only with the difference of the perſon. This expoſition of 


the cuſtom will tend to quiet and ſettle eſtates and titles in Borough 


_ Engliſh lands. Whereas, if the other opinion ſhould prevail, it 


would unſettle them; but by this reſolution they will be left on 
certain and ſettled foundations, x 
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Judgment for the plaintiff, per tatam curiam. 


Note, upon the firſt argument both Holt and Powell denied & 
John Savage's caſe, 2 Leon. 109, 208. to be law. 


Leaſe of By. Hut chief juſtice. It was adjudg'd in this court in one Taunſends 

rough Englih caſe, that where a leaſe was made to a man and his heirs, durin 

m_ 9 ping three lives, of lands in Borough Engliſh, that the youngeſt ſon ſhould 

ape thy inherit that deſcendible freehold, though it were a new created 

youngeſt ſon eſtate ; becauſe the cuſtom was ſo annexed to the land, as to affect 

wall have it. that eſtate. So if a rent be granted out of lands of the nature of 
gavelkind or Borough Engliſh to a man and his heirs, it ſhall deſcend 
to the youngeſt, or all the ſons. | 


„„ Sir William Moore's Caſe. 
626.6 6Mod. EY | 5 
Arreſt on a M R. Gould mov'd to diſcharge a priſoner out of cuſtody, who 


1 x was taken on a Sunday by virtue of a judge's warrant upon 


5 eſcap'd by = the late act of parliament to prevent eſcapes; but it was refuſed by 


Judge's war, the whole court. 
Holt chief juſtice, We are all agreed in this court, that he 
ought not to be diſcharged, becauſe it is a-retaking upon an eſcape, 
in nature of a freſh purſuit; and although the word-warrant be men- 
tioned in the ſtatute of Charks II. yet this warrant is not within 
the meaning of that ſtatute ; for that ſtatute muſt be intended of an 
original taking, and not a retaking, as this is. And if we ſhould 
not allow this warrant 'to be executed upon a Sunday, the ſtatutc 


Retaking on a Would loſe a great part of its effect. The marſhal upon ſuch eſcape 


Sunday by the may retake a priſoner upon a Sunday without a warrant, much 
mm more ſhall it be lawful to retake him upon a Sunday by force of 
a warrant upon this ſtatute, which is intended in aid of the creditor. 
And this warrant being of a new nature, created by a ſubſequent 


ſtatute, cannot be intended within the intent -of the ſtatute of 


| Charles II. preceeding; for though a ſubſequent ſtatute may be 
comprehended within the meaning of an act preceedent, as the ſta- 
tute of 32 Henry VIII. of wills within the ſtatute of 27 Henry VIII. 
of jointures; yet that is, when the latter ' ſtatute is within the ſame 


reaſon as the former, which this is not. The defendant has done 2 
wrong by eſcaping, and he ought not to be ſuffered to take advan- 
tage of it: the words of this act are general without any limitation 
as to time. The judges of the Common Pleas are of another opi- 
nion, but I cannot ſatisfy myſelf with their reaſons. I think the 


Pell 


better day the better deed. 
| —_ 
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- Powell juſtice agreed in omnibus, This act was made to ſuppreſs 


a miſchief, and ought to be extended. 


this matter ſettled at this parliament. | 


rhe bon of th bauch as Tos md re equally 


divided. 


There was the like motion before this term, and the -court were 
then of the ſame mind. * 3 x Te | 


Regina worſe Langley, 


; S. To Salk. 
7. 


mayor of Saliſbury, viz. ©* You, Mr. Mayor, I care not — I 


« a fart for you,“ at one day; and on another day, You are a not a fart for 
2 and a raſcal.. And to this indictment the defendant de- Adee. 


murred. 


Mr. Ward. No indictment lies for theſe words, for although 
they are laid to be ſpoken of the mayor of Saliſbury, yet it does 
not appear they were ſpoken of him whilſt in the execution of his 
office. 1 Noll. Rep. 79. 11 Co. 95, 96, 97. A man cannot be 
impriſoned or fined for ſuch words ſpoken of a magiſtrate out of 
court, and then he cannat be indicted. 3 C. 78, 689. Moore 
247. 1 Ventr. 16. . 


Mr. Eyre. The words are indictable, for they reflect upon che 


mayor's integrity, and arraign him oſ a crime, and it concerns the 
publick to maintain the honour of magiſtrates. + 1 Co. 303, 504. 
2 Buſfir. 139, 140. 4 | 


Helt chief juſtice. The mayor had done well, if he had bound 
the defendant over to his good 'behaviour. It is a diſparagement of 
the government, who put an ill man into office. | 


Powell juſtice. If the mayor had been in the execution of his 
office, he might have committed the defendant ; and the difference 
of the officer's being in execution of his office or not is taken in ca- 
ſes of juſtzfication in falſe impriſonment, or on a habeas corpus, 
where the party is brought up in cuſtody, But what remedy is 
there when the officer 


.cannot commit the offender ? What is the 
| meaning 


T HE defendant was indicted, for ſpeaking certain words of the ©? 


dictable. 
Comb. 46, 
66. 


us 
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meaning of the words in a commiſſion of oyer and terminer, et d, 


propalationibus verborum? 


Flat chief juſtice. They mean words againſt the government, or 
which amount to a ſcandalum magnatum. But this is an extraor- 
dinary thing to indict a man for theſe words. 


At another day in Micbaelmas term Mr. Moumtague inſiſted, that 
it is an offenſe indictable; for it is laid, that the defendant ſpoke 
the words to the mayor, being then in Sarum, 80 that, though 
he was not in the execution of his office, yet he was within his ju- 
riſdiction, wherein he is always in execution of his office, and the 
words relate to his office. 


Mr. Ward ſaid, there is a difference between an officer appointed 
by the Queen, as a juſtice of peace, and an officer elected by a cor- 
poration, 0 e | 5 | 


Holt chief juſtice. It does not appear, that the mayor of Sarum 


is a man of worſhip, that he is a juſtice of peace; for though he 


Note, the 
book is con- 
tra. 


Bound over, 
for ſpeaking 


- words, to his 


Or. 


be a mayor, it does not follow, that he is a juſtice; for that muſt 
be by a particular grant in the charter. =: 


Geuld - juſtice, See Darby's caſe, 3 Med. 139. © You are a 
© buffle-headed juſtice,” and held not indictable, and yet they were 
ſpoken to his face. e 

Powys juſtice agreed. See 1 Ventr. 16. 


Powell juſtice. Theſe words ſpoken to the mayor's face tend to 
the breach of the peace. WE 96. | 


Holt chief juſtice. They are not a bench of the peace, but they 


may provoke to it. But I do not know what power Mr. Mayor has. 


_ Powell juſtice. He is the head of the body politic, and it is an 
oftice which concerns the government. h 


Holt chief juſtice. Theſe words do not tend more to the breach 


of the peace, whether ſpoken in his preſence or abſence, to him- 
ſelf, or to ſome other perſon. A magiſtrate may commit the party 
for ſpeaking ſuch words, if he refuſe to find ſureties for his good be- 


good behavi- haviour ; but ſuch commitment muſt be made preſently. 


This term the indictment was quaſh'd, Pawel mutata opinione. 


8 SS. 
+. two. OX Rm © A Kd a tc cc 
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 Saten entred into him; but it was quaſh'd, as not being indictable. 
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alt chief juſtice. I am not ſatisfied that theſe words will main- 
tain an indictment. It is not ſaid, that the mayor is a juſtice of 
peace, nor that he was in the execution of his office. Theſe words 
ire cauſe to bind the defendant to his good behaviour. If the de- 
fendant had abus d him in writing, that would have been indictable; 


25 is Somer's caſe, 1 Sid. 270, 271. 1 Lev. 139. for that is a li- 


hel ; and the mayor might alſo have his action. A man was indict- 
ed for ſaying of an alderman, that whenever he put on his gown 


See 1 Yentr. r6. 


Powell juſtice, Words that tend directly to the breach of the 
peace are indictable. 5 | 


Eu chief juſtice. Yes, if one man challenges another. 


Powell juſtice, They are rude words. The mayor ſhould have : 
bound him to his good behaviour. 


Let the indletment be quaſh'd, per toram curiam. 


Ruſſell ver /. Corne. 
i 


N treſpaſs, aſſault and battery, brought by 4aron and feme, for s. C. Salk. 

the hater of the wife; there are ſeveral 2 laid in the decla- 18 
ration, which are fingly for the battery of the wife. But there js 127. 
one count for beating her, per quod negotia ipſius the huſband infecta afgzult and 
remanſerunt, and concludes, ad damnum ipſarum. Upon not guilty battery by 5. 

d a verdict was given for the plaintiff, and intire damages, — 

Mr. Mountague took an exception in arreſt of judgment, that the the fime, per 
huſband and wife cannot join, as this count is laid; for the wife 728 | 
cannot join for the damage —_ to the hufband by the loſs and band. — | 
delay of his buſinefs, in which ſhe has no intereſt, 11 Mod. 26g. 


1 Godb. 369. 
Scrjcant Darnall for the plaintiff faid, the gir of the actioſ is be 
afſault of the wife, and the per quod, &c. is only in aggravation of 
damages. nt 


Holt chief juſtice. If it had been, per quod conſortium amifit, the 
wife could not have been joined, _ 


Powell juſtice, There the per quod, Cc. is the git of the aQi- 
on, to intitle the husband to maintain an action alone without his 
wife. But now as this caſe is, I will not intend, that the judge al- 

| 4D lowed 


N as Ee 
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lowed any evidence to be given as to the ſpecial damage to the huC. 


band; but only admitted proof as to the battery, 


Holt chief juſtice. I remember a caſe, where an action of ſlan- 
der was brought by baron and feme for words ſpoken of the wife, 
per quod the husband loſt his trade; and it was held, that if the 
words would maintain an action without the ſpecial damage, then 
they ſhould have judgment; hut if the words were not actionable 
without the ſpecial damage, then it was ill: for the wife ought not 
to be join'd. See 1 Lev. 140. Suppoſe the husband was at charge 
upon this occaſion, he may give it in evidence. Gould juſtice re- 
membered the ſame caſe. _ : 


At another day Powell juſtice ſaid, I do not know. what they 
mean by ſaying, per quod negetia ſua infecta, &c. a woman is to 
comfort her huſband. In this caſe the git of the action is not the 


per quod; but if the huſband had brought the action, then it would 


have been the git. 


Gould juſtice. There was a caſe in this court Paſch, 7 Will, 4. 
treſpaſs was brought by the baron alone for breaking his houſe, and 
beating and wounding his wife, and impriſoning of her for three 
hours, and alſo for detaining the poſſeſſion of the houſe, and for 
menacing his wife and ſervants, per quod negotia ſua infecta reman- 


| ferunt, I mov'd in arreſt of judgment, that for ſome of theſe 


' wrongs, as the beating and impriſoning the wife, the wife ought 


to be joined; but judgment was given for the plaintiff by Eyre and 


Treſpaſs for 


matters zoint- 
ly, which 
_ would not lie 


Ungly. 


Rokeby, dubitante Holt, for they held, that the per quad went through 


the whole count. V7 


Holt chief juſtice. An action of treſpaſs may lie for a matter 
jointly with others, which could not be maintained ſingly. As a 
man may have an action of treſpaſs for entring his houſe and beating 
his ſervant, without ſaying, per quod ſervitium amifit, becauſe the 
beating the ſervant is part of the ſame treſpaſs, and only a deſcrip- 
tion of it by way of aggravation. But if he lay it in another count, 
and at another day; it will be ill, without ſaying per quod ſervitium 
amifit, So a man cannot maintain an action againſt another for 


aſſaulting his daughter and getting her with child; but he may 


maintain an action againſt another for entring his houſe and aſſault- 


ing and getting his daughter with child per quod ſervitium amiſit, 
and that is a great aggravation, : 


Let the plaintiff take his judgment, af, Ec. 


Orchard 


„ „%% % 
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"1": Jan. 28, 130%: ; 


HE plaintiff brought an action of debt againſt the defendant If debt is 


upon a bond, conditioned for the payment of money at a brought a 
day long ſince paſt. Upon which Mr. Raymond moved, that upon 1 
payment of principal, intereſt, and ſuch coſts as the maſter ſhould bond, condi- 


tax, proceedin gs ſhould be ſtaid in this action. Mr. Mountague 3 4 
oppoſed it,” becauſe the defendant was indebted to the plaintiff upon ney, though 


a imple contract, to which the defendant threatened he would plead be owes other 
the ſtatute of limitations, it being above ſix years ſince the debt e * 
was contracted, and no reviver ſince; and therefore ſince this mo- — — 
tion was not for a) matter of right, but for a favour, and it was in ae which * 
the diſcretion of court, whether they would grant it or not, he 5 | 
infited, that if the defendant would have equity, he muſt do equity; can will . 
and therefore hoped the court would not refer this action, unleſs que nt: 
the defendant would alſo wave his plea of the ſtatute of limitations, — ; 
or refer that cauſe of action to the maſter, as well as the other. But dut compel- | 
the court granted the motion, and faid the debts were diſtin, and — ao 
the plaintiff by his own negligence had loſt the ſimple contract debt,-wave the be- 
and it was not in their power to deprive the defendant of the be- neft of the 
refit of the ſtatute, which the law had giyen him. 2 Sk % 
| | ; | e + Stat. 4, 5 An. 
| | e. we 13. 
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conclude | | 
contra pacem, Vide r Salk. 67. 2 Salk. 613. 6 Mod. 220. 4 Mod. 145, 146, 164. Popt. 10, 39, 1104. 


6 Mod. 128. 
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Regina ver/. Lane. 


6.6 3 Salk. R. Pengelly moved to quath an indictment on the 5 of - 
es Lo: Elis. for exerciſing the trade of a barber, nat having 
Indictment on been an apprentice ſeven years, &c. becanſe the indict- 
5 Eliz. ought . 


ment did not conclude contra pacfem. 
Holt chief juſtice, es caeteri practer Powell, that there was no 
great reaſon for the exception. 3 


Powell juſtice. Every act done contrary to the law is a breach 
of the publick peace. 


The indictment was quaſhed. - 


- Smith wer. Ayrey. 


8. C. 3 Salk. IN an action upon the caſe for money won at play, the plaintiff 


. in his declaration laid ſeveral counts: the firſt was on mutual 


Holt 329. promiſes, in conſideration that the plaintiff had promiſed the de- 
eee won fendant to pay him ſo much as he ſhould win of the plaintiff, the 
*2Moz. 81. defendant promiſed the plaintiff to pay him what he ſhould win, &c. 
Lutw. 180. and avers, that he won 16/7. 155. 6d. and then comes the ſecond 
f _ 2j. count, cumgue etiam idem the plaintiff poſtea ſcilicet eiſdem die et anno 
2 Show! 63. 2 London praediftum, ad ludum praediclum, al 16 J. 15 5. 64. 
3 Lev. 118. ge ccdem the defendant lucrifecit et adeptus fuit ; et in conſideratione 
8 inde idem the defendant ſuper ſe aſſumpſit, &c. ſolvere eandem ſum- 
10 Mod. 312. Mam, &c. To this declaration the defendant pleaded non afſumpſit, 
and there was a verdict for the plaintiff, and intire damages. And 
Mr. Southbouſe moved in arreſt of judgment, that this ſecond count 
was not good, and therefore damages being intire, the judgment 
ought to be arreſted, | - 


1 | 


Halt 
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a debt, nor was debt ever brought for money won at play, and an 
indebitatus aſſumpſit would not lie for it; but the only greund of 


„ * ea 
ö ISS 


=. | 


Hl chief juſtice ſaid, that winning money at play did not raiſe Ird:birarus 
a/jumpfit does 
not lie for 
money won 


the action in ſuch caſes, was the mutual promiſes. That though at play. 
there were a promiſe, yet debt would not lie upon that. That he. vear. 152. 
remembred a caſe brought before Hale in the Exchequer, and the Hard. 485. 


ame caſe was brought again before him here, viz. an indebitatus 
aſumpfit againſt the acceptor of a bill of exchange, and declared that 


he was indebted to the plaintiff in ſo much upon the acceptance of | 


a bill of exchange; but it was held, that the action would not lie; 
and yet there was a promiſe in that caſe. | 


Mr. Parker in anſwer to the objection ſaid, 1. That this muſt 


be tied to the firſt count, and the mutual promiſes muſt be taken 


in here, all one as if they had been repeated ; and this play muſt 
be taken to have been upon the agreement, it being ſaid ad /udum 
pracdictum. 2. That after a verdict, it muſt be intended, that 
there were mutual promiſes; for the jury had found, that the 
plaintiff had won the money, which he could not do, except there 
were mutual promiſes. But Holt held, that the ſecond count is 
a diſtin independent declaration, and cannot be mended by the 
firſt; and that the other matter was but an implication. 


| Powell juſtice ſaid, that it was adjudged in the Exchequer cham- 


ber, that an indebitatus aſſumpſit would lie for money won at play: 
that that differs from the caſe of an. indebitatus afſumpſit upon a bill 
of exchange, becauſe there the promiſe was raiſed by cuſtom. But 
Holt ſaid, that yet there was a promiſe. | 


Gould juſtice agreed, that there was ſuch a caſe as Powell cited, 
adjudged in the Exchequer chamber, but that in this court judg- 
ment had been arreſted in ſuch a caſe. And Holt ſaid, that he had 


done it himſelf. 


Darnall Queen's ſerjeant ſaid, that in a caſe in the Common Pleas, 
in which he was council, judgment had been arreſted in ſuch a caſe, 
upon debate; and the caſe cited by Pewe/t in the Exchequer cham- 
ber. was cited in that caſe in the Common Pleas, and, as he thought, 
the very roll brought into court. Which Gowld juſtice agreed. 


Then Powell juſtice ſaid, that he only remembred, that there was 
ſuch a caſe in the Exchequer chamber, but that he thought the 


action could hardly be maintained. That that caſe in the Exche- 


ſtay till it was moved of the other fide. 
| | 4 E Regina 


quer chamber was before he was a judge, and that judgment muſt 
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\ Regina ver; Goodenough, 
Tf the defen- N inquifition of forcible entry found before a juſtice of peace 


"nt pledd in | 
CHE: | in the country, was removed in the King's Bench by certio- 


poſſeſiion in rari. And in ſtay of reſtitution, the defendant pleaded poſſeſſion 
_— 3 by three years before the indictment found, according to the 31 Ejz, 
ga of c. 11. And upon a traverſe to the plea, it was found againſt the 
forcible entiy, defendant. And now upon motion to the court by Mr. Lechmere, 
accor-i8 i that the defendant ought not to pay coſts in this caſe, the court 
3 it is found upon View of the ſtatute ordered the maſter to tax coſts. And 
againſt bim, Holt chief juſtice ſaid, that by the 8 Hen. 6. immediately upon 
bob, o the the finding the inquiſition of forcible entry, the juſtice was to award 
' Nature has gi- reſtitution, and the defendant had no plea to it. And now the 
8 ſtatute of 31 Eliz. had given the defendant the N of three years 
f quiet poſſeſſion in bar of reſtitution ; but in caſe 

againſt him, it had given coſts. in expreſs words. As to the ſtatute 

of 5 & 6 Will. & Mar. cap. 11. he did not take it to be within 

the ſtatute, becauſe the inquiſition was not found at the ſeſſions; 

but if it had been found at the ſeſſions, and removed from thence 


by certiorari, the detendant muſt have paid coſts by the ſtatute. 


Treviban ver}, Lawrence. 


Intr. Hi. x Ann. B. R. Rot. 221. 

A A? ejectment upon the demiſe of Richard Vivian clerk, and 
S. C. 1 Salk. upon not guilty pleaded, the jury find a ſpecial verdict, that 
270. one Stephen Robins gentleman was ſeiſed in fee of the tenements in 
nn 5% queſtion ; and being ſo ſeiſed, one Humphrey May in the year of 

2 Brownl, our Lord 1656, in the court of upper bench, recovered a judg- 
150. ment for 1271. d. againſt the ſame Stephen Robins: and they 
Note, the plea find the record of the judgment in haec verba, Trinity term 1650, 
each g Ec. and they farther find, that in Hilary term 13 Will. 3. 4 
being an illu- ſcire factas iflued to the ſheriff of Cornwall out of the King's Bench, 
able plea, it reciting, that whereas one Humphrey May in Trinity term 1656, 
Mee" in the court of upper bench, had recovered a judgment againſt 
and the day Stephen Robins for 1271. 1d. and after the ſaid Humphrey died 
wie por age inteſtate, and adminiſtration was committed to Richard Vivian 
Which day the-CICTK ; and alſo the ſaid Stephen Robins died ſeiſed of ſeveral lands 
plaintiff had and tenements in his demeſne as of fee; it commanded the ſheriff, 
u judgment. to warn the tgpants of all the lands and tenements in his bailiwick, 
of which the ſaid Stephen was ſeiſed the 6 of June 1656, which 
was the day of the judgment given, or ever ſince, to ſhew _ 
I | . 


e plea was found 
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Se. the ſheriff returned ſcire fect to Thomas Laurence, Ec. to be 
at I. &c. and that there were no other tenants of any tenements of 
Rihins, which he had the day of the judgment given, Ec. and 
the jury further find, that Thomas Lawrence, &c. appeared of that 
term, of which the writ was returned; and Vivian produced his 
etters of adminiſtration, quae commiſſionem adminiſtrationis prae- 
liftae in forma praedicta teſtantur, and prayed execution: the de- 


fendants pleaded, no ſuch record of the judgment: the plaintiff re- 


plied, quod habebatur tale recordum recuperationis debiti et damnorumn 
praedietorum, quale per idem breve ſuperius ſupponitur, prout per re- 
cordum inde inter recorda ejuſdem curiae de termino fanftae Trim- 
tatis, anno Domini 1656, Rot. 1036, in curia dicti nuper regis, co- 
ram ipſo nuper rege tunc ręſidens liquebat et apparebat : and upon 
a day given to bring in the record, it was brought in, and judgment 
was given for the plaintiff, pro eo guod videbatur eidem curiae, quod 


babitum fuit tale recordum recuperationts debiti et dammorum prat- ' 


diftorum, quale per breve de ſcire facias praedictum ſuperius ſup- 
pmitur ; that he ſhould have execution againſt the defendant, and 
6% for his coſts: the jury further find, that the plaintiff at his 
prayer, and upon his election, had an egit awarded, and upon 
that an inquiſition was taken, and the lands in queſtion extended, 
and delivered to the leſſor of the plaintiff, to hold as his freehold, 
until the debt was ſatisfied : whereupon the leſſor of the plaintiff 


entered into the lands in queſtion, and made the leaſe to the plain- 


tif, prout, Gc. and if for the plaintiff, for the plaintiff: and if 
the defendant, for the defendant. 5 


Note, That before the opening of the caſe Mr. Broderick of 
counſel with the defendant, complained of an irregularity in draw- 
ing up the ſpecial verdict; for that the ſcire facias and proceedings 
upon it were entered up as found in the ſpecial verdict, different 
from what in truth they were. For that in the record of the ſcire 
facias, in the plaintiff's letters of adminiſtration there was the ſame 
fault committed, which was in the caſe of Adams verſ. the terre- 


tenants of Savage, which the plaintiff had now deprived the defen- 


dant of taking the advantage of, by entring the commiſſion of ad- 


miniſtration generally, without ſaying by whom, but only that 


poſt ejus mortem adminiſtratio, &c. cuidam Richardo Vivian clerics 
creditors principali praedicti Humfridi 8 Jan. anno regni noſtri 13, 
apud St. Evall praedictum, debita legis forma commiſſa fuit. But 
becauſe this objection ought to have been made at the drawing up, 
and ſettling the ſpecial verdict, and was now too late to be made; 
and becauſe, though it was not according to the fact, yet it made 


no alteration in the merits of the cauſe, the court ſaid, it ſhould Pep. 1048. 


ſtand as it was. 


Mich. 


becauſe it is 


1038 
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Motion was made on the behalf of one, who had a grant 


Grant of the 
at 2 . pred 15 of the office of chamberlain of the King's Bench priſon, to 
King's Bench admit him to the office, the marſhal refuſing to let him 


priſon, is yoid, have the exerciſe of it. 


an incident in- | 

ſeparable from But Holt chief juſtice ſeemed to be of opinion, that the grant of 

ee of the office was void, it being an incident inſeparable from the office 

| ; of marſhal ; becauſe the marſhal is reſponſible for the chamberlain's 
well demeaning himſelf, and conſequently, though upon the grant 
of the office of marſhal, the granting this office was reſerved, 
ſuch a reſervation would be void. | 


But however, this was ſuch an office as the court would not 
take any notice of, and therefore they denied the motion. 


Regina ver/. Franklyn. 
S. C. Silk. NAR. Eyre moved, to quaſh an indictment againſt the defendant, 


1 for exerciſing the trade of a goldſmith, not having ſerved 


20. ſeven years apprenticeſhip according to the ſtatute, &c. 
Cro Eliz. 63 5, | 


3 Firſt, Becauſe by the 3 Eliz. cap. 5. ſect. 5. all indictments, &c. 


upon penal laws, where a moiety of the forfeiture is given to the in- 
former, muſt be exhibited within a year after the offenſe committed; 
and here it appeared upon the face of the indictment, that the o- 
fenſe was committed above a year before the ſeſſions in which this 
indictment was found. But upon looking into the ſtatute it ap- 
peared expreſly, that the Queen had two years to proſecute in ſuch 
_ caſes after the informer's year, and conſequently this being an in- 
dictment, the exception was held to be trivolous, 
| Secondly, 


4 


Ou 
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Secondly, that this indictment was found at a ſeſſions for the at (cons in 
borough of Portſmouth, and by the ſame ſtatute, ſe&. 7. theſe pro- borough. 
ſecutions are reſtrained to the quarter- ſeſſions of the county. And 4 5:4, 
for this two caſes were cited, where indictments had been quaſh'd 1034. 
ſor this reaſon ; which the court agreed, but faid, that ſince that, 
upon debate they had held an indictment upon this ſtatute in a 
ſeſſions for a borough to be well. (Note, the words of the ſtatute 
are only, © and not in any wiſe out of the ſame county, where 
« ſuch offenſe ſhall happen, or be committed.) 


Thirdly, the caption was preſentant exiftit, for preſentant ; and Preſentan! 
| this being in another term was not amendable, and for this it was i, 


eee | * 


Halt chief juſtice ſaid in this caſe, that it might be a queſtion, The u hele 
whether or no the whole forfeiture ſhould not go to the Queen, forfeiture goes 
and ſhe ſhould have the whole 40s. per month. If a ſtatute in- e Ween. 
flicts a forfeiture of ſo much ina groſs ſum, and then diſtributes one does not ue. 
part of the forfeiture to the Queen, and the other to the proſecutor, 
if the proſecutor will ſue, he ſhall have half, but if he will not ſue, 
the Queen ſhall have the whole forfeiture; for the ſtatute makes 
the whole forfeited. | | 


Purſlow ver/. Baily. 
| Intr. Paſch. 3 Am. Rot. 178. 
1 * an action of treſpaſs the defendant pleaded a parol ſub- s. C. Salt. 


miſſion to an award, and that the arbitrators awarded, that _ 3 
the defendant ſhould provide a couple of pullets to be eaten at his 271 
houſe in ſatisfaction of the treſpaſs, and avers, that he did provide 
a couple of pullets to be eaten at his houſe, and the plaintiff did 
not come. The plaintiff replied another award. And the defen- 


dant tendered ifſue upon it. And the plaintiff demurred. 


It was inſiſted by Mr. Whitaker for the plaintiff, firſt, that the , co. -,. 
award was no plea, at leaſt not without performance. But ſecond- Keilw. 120. 
ly, if it were a good plea with performance pleaded, the perfor- f % 
mance here was not well pleaded, becauſe he ought to have pleaded, 16 E. I 
that he gave the plaintiff notice of the time they were to be eaten; 1 


and alſo he had laid no venue where the performance was. 


Holt chief juſtice was of opinion, that the plea was good with- > Hen. 6. 46. 
out performance, and therefore all the other exceptions were out 2 Ventr. 254. 
ou | of 


if che informer 
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of the caſe. And though he agreed there was a difference in the 
old books, which Mr. Whitaker cited, between where money was 
awarded, and where a collateral matter; becauſe the law was taken 
then, where a collateral matter was awarded the plaintiff had no 
remedy upon a parol ſubmiſſion to compel performance, as he had 
where money was awarded ; for he might have debt for that: yet 
now he held the law to be otherwiſe, for as the law is now, the 
party might have an action upon the caſe for the breach of his 
promiſe in non- performance of the award. For the ſubmiſſion is 
an actual mutual promiſe to perform the award of the arbitrators ; 
and in ſuch actions, while he was a practiſer, and ſince he had been 
judge, the ſubmiſſion had been always held ſufficient evidence to 
maintain the action. And if ſo, then it is within the ſame reaſon, 
as where a ſubmiſſion is by bond, and a collateral matter is award- 
ed; or where, upon a parol ſubmiſſion, money is awarded; in which 
caſes the award is a good plea without performance, in regard the 
party has a remedy to compel it. | | 


Powell juſtice ſeemed to have a reſpect for the old difference, and 


yet allowed, that an action might be maintained upon a parol ſub- 
miſſion, upon non- performance (quod mirum videtur) ; but he held, 
that the performance was well pleaded. | 


But the court would not give judgment, but exhorted the par- 


ties to eat the pullets together; which they would have done at 


Want of a 
venue aided. 


1 Salk. 331, 


404- 
Sid. 180. 
Lev. 156, 
311. 

2 Keb. 129. 
1 Cro. 40. 
Freem. 124. 
Pe 122, 
260, 314, 
317, 387, 
12 Mod. 598 
Ante 211, 
223. 

6 Mod. 303. 
11 Mod 7. 
Saund. 74. 
Gilb. Hift. 
C. 8. 3. 
163. 


Pad. 1310. 


firſt, if they had had any brains. 


As to the venue, Holt ſaid, that was aided by pleading over, as 


if in debt on a bond no venue is laid where the bond was made, if 
the defendant pleads a releaſe, this admits the bond, and aids the 
want of a venue. Adjournatur. | 


Davis ver/. Stannion. Ante, 795. 


Writ of error of a judgment given in the Marſhalſea, where- 

in the plaintiff declared, that whereas he the plaintiff apud M. 
infra, &c. had put his horſe to the defendant, who was a com- 
mon innkeeper, ſafely to keep him, and ſafely to re-deliver, pro 
rationabili pretio to be paid by the plaintiff to the defendant, he 
the defendant eiſdem die anno et loco adtunc et ibidem praedittt, 
ſpadonem praedittum tam negligenter cuſlodivit, quod ſpado prat- 
diflus adeo graviter equitatus fuit et verberatus, quod totaliter jp 
liatus fuit, ad damnum, &c. judgment was given for the plaintiff 
below. And now upon the writ of crror this exception was 
taken, that it did not appear, that this immoderate riding and 
1 i | | beating 
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beating was within the juriſdiction, which ought to have been 
preciſely averred ; for that the court would never intend any thing 
to be within the juriſdiction of an inferior court, that was not 

ſitively averred ſo to be; and wherever two matters were laid in 
1 declaration as the foundation of the plaintiff's action, and one 


was laid to be within the juriſdiction, and the other not, that is ill. 


As in an indebitatus aſſumpfit if the promiſe is laid within the ju- 
riſdiction, but either no place is laid for the being indebted, or a 
place which is not averred to be within the juriſdiction, the decla- 
ration is ill. To which purpoſe there are many caſes. - So in an 
action on the caſe for calling the plaintiff whore, per quod ſhe 
loſt her cuſtomers, the words were laid to be ſpoke within the 
juriſdiction, but the loſs of the cuſtomers was out of the juriſ- 
diction, the action was held not to lie within the inferior juriſ- 
diction. 1 Sid. 95. | | | | 


All this was agreed by the counſel for the nn in error; 


but then thef inſiſted, that the immoderate riding and beating the 
horſe was laid only in aggravation of damages, and if that ſpecial 


matter had been left out, the action would have well lain for ſo 


negligently keeping his horſe, quod totaliter ſpoliatus fuit. For 
this defendant being a common innkeeper, and having a reward 
for keeping this horſe, he is according to the reſolution of Cogg's 


and Bernard's caſe bound to keep and deliver the horſe ſafely Are gag. 


again, and is chargeable for not doing ſo, without ſhewing any 
ſpecial neglect. So that the defendant in this caſe is chargeable in 
an action upon the bare nonfeaſance, without the misfeaſance of 


immoderate riding and abuſing the horſe, which is put in only to 


induce the jury to give greater damages. And that the action 
would lie without the ſpecial matter, a writ was cited in the 
Regifter 110. 6. where the allegation was only general, quod the 
defendant tam negligenter, &c. cuſtodivit, &c. quod oves multipli- 
citer deterioratae fuerunt, which could not be good, if a ſpecial 
damage were neceſſary to be ſnewn. And if that be fo, then ac- 
cording to the agreed difference in all the books, though the mat- 


ter, which is added in aggravation of damages, be out of the ju- 


ridiction, yet the jury may well inquire of it, and it is well as 
long as the matter which is the git of the action is alleged to be 
within the juriſdiction. Otherwiſe, if any part of the matter, 
which is neceſſary to maintain the action be out of the juriſdiction. 
And to warrant this difference were cited 20 H. 6. 14. 37 H. 6. 
2, 3. 1 Jones 448. March 47. 1 Jones 459. 1 Cro. 510. 
1 Sid, 342. 2 Keb. 267, 23 


To this it was urged for the plaintiff, that there muſt be a fact 


alleged, as an inſtance of the neglect and damage; and ſuch a 


general 


lt. 
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general declaration, as had been put by the counſel for the defen, 
dant, would not have been good. And if, that be neceſſary, there 


muſt be a place laid, where that ſpecial fact was done. 


The court affirmed the judgment. And Holt chief juſtice ſaid, 


ſuppoſe the declaration had been, that the defendant fo negligently 


kept the horſe, that he was taken out of the ſtable, and rode 3 
Journey into Somerſetſhire, | per quod he was much damnified z yet 
the action might have been well maintained in that inferior court. 
For conſider what ſort of negle& this could be, it muſt have 
cither been ſuffering the horſe to be taken out of the ſtable, and 


then abuſed, or elſe ſuffering him to be abuſed in the ſtable, and 
which ever of theſe it was, the negle& was at the ſtable, in the 


juriſdiction, by ſuffering the horſe to be taken out of the ſable, 
or more apparently it he were abuſed in the ſtable. ' So if the 
neglect was ſtarving him, as I remember an hoſtler that uſed to 


greaſe the horſes teeth, to hinder them from cating their oats, 


The default is at the ſtable. 


Powell juſtice. The cauſe of action is laid well enough. It is 
a good declaration, leaving out the ſpecial matter, upon the negle&. 
If the declaration had been as my lord chief juſtice has put the 
caſe, that the horſe was rid into Somer/ſet/hire, and there beat, that 
is triable below; becauſe the neglect is within the inferior juriſ- 
diction, which is the letting the horſe be carried out of the ſtable, 
This is only ſhewing the manner of the neglect. 


Upon a former argument of this caſe Holt chief juſtice ſaid, that 
if that declaration had been here, the defendant could not have 
demurred, becauſe no venue was laid for the immoderate riding. 
He faid alſo, that the caſe of the taylor in Jones and Croke differs 
from this, becauſe there the words were actionable of themſelves, 
and ſo the other matter merely laid in aggravation of damages. 


At the ſame time Powell juſtice ſaid, that the caſe of the indebita- 


tus aſſumpſit differed ; becauſe both the being indebted, and the pro- 
mile, are neceſſary to maintain the action. And ſo in treſpaſs by 


the maſter for beating his ſervant, per quod ſervitium amiſit; be- 


cauſe the per quod was neceſſary to maintain the action. But here 
the git of the action is only the neglect, though the plaintiff muſt 
ſhew how he is damnified. _ | 


Mr. Raymond and Mr. 1 6 for the plaintiff in error; Mr. 
Ward and Mr. Mountague for the defendant, = 
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Robert verſ. Harnage. 


659. 


[* an action of debt upon a bond, the plaintiff declared in com- 8. C. Salk. 


mon form, quod cum the defendant ſuch a day, &c. apud Lon- 
im in parochia beatae Mariae de arcubus in warda de Cheape 


S. C. 6 Mod. 
228. 


ſeriptum, &c. cognovit ſe teneri, &c. ſolvendum eidem the Variance. 


plaintiff, &c. Upom oyer the bond was ſet out, and was thus (as 
fr as concerned the preſent queſtion) viz. the ſolvendum was to 
the lawful attorney of the plaintiff, or his aſſigns; and the bond 
concluded thus: ſealed with my ſeal, and dated in Fort St. Davids 
in the Eaſt Indies, ſuch a day, &c. After oyer the defendant 
pleaded the variance in the ſolvendum in abatement, and the plaintiff 
demurred, | FEET | 


As to the variance mentioned in the plea Mr. Broderick ſaid, 
that by the firſt words of Noverint, &c. me J. S. teneri, &c. 
J. M. there is a debt ſufficiently raiſed to J. N. and though the 
ſuvendum be to F. S. as the book of 4 Edw. 4. 29. is, or to a 
ſtranger, as the caſe is in 1 Sid. 295. 2 Keble 81. or as it is here, 
to the attorney, or aſſigns of the obligee, the ſolvendum is void. 
And by the firſt words the debt is created, and conſequently the 
money payable to 7. N. 4 Edw. 4. 1 Sid. and 2 Keble, ubi ſu- 
tra, which was agreed by the court. And beſides Holt ſaid, that 
payment to his attorney, or to a perſon appointed by him, is a 
payment to himſelf, and ſo that was well enough. | 


Then Mr. Parker ſhewed another variance, viz. that the bond 


was dated at Fort St. Davids in the Eaſt Indies, but the declara- 


ton was upon a bond dated apud London, &c. and fo not the ſame 
any | mw | 


Mr. Broderick ſaid, that the place was laid as a venue, and not 


s the place of making the bond. 


Holt chief juſtice. Always where a bond has a po of date 
mentioned in the bond, you muſt make your declaration agree 


Arte, 183. 


with it. Here the bond is mentioned to be dated at Fort St. Da- 


ade in the Eaſt Indies; therefore in your declaration you ſhould 
have ſaid, that the defendant apud Fort St. Davids in the Eaft In- 
den, vis, apud London in parochia beatae Mariae de arcubus, Ec. 
fer ſcriptum, &c. 


Prrell juſtice. Dating a bond makes it local. You ſhould have 
declared, that the defendant apud Fort St. Davids, &c. ut ſupra. 
— 40 The 
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The court gave Mr. Broderick time to try if he could make it 

good. But he the next day deſpairing to make it good, moved 
to abate their own writ for expedition. And it was abated ac. 
cordingly. | 


Wells werſ. Oſman. 


L 'PON a motion for 4 prohibition to the admiralty, in à ſuit 
L there for ſeamens wages, the caſe appeared to be thus. 
Mell the plaintiff built a ſhip and launched her, and after upon 2 
treaty between him and one Barell, who was to buy the ſhip: of 
him, in order to get to be maſter of her (as is uſual in ſuch 
caſes) but before any bill of ſale executed by Wells to him, Bare 
hires Oſman and other ſeamen to launch and rig the ſhip, and to 
go with him in this ſhip a voyage propoſed, and ſends them aboard 
the ſhip, and Wells permits them to come aboard; and there the 
ſeamen continued for four months, fitting the ſhip out to go to 
| ſea: but after upon ſome difference between Barell and Wells, the 
treaty for the ſhip was broke off, and the things fetch'd from (hi 
board, and the ſeamen difcharged, having never been with t 
ſhip any lower than Deptford, where the ſhi lay, when they 
went aboard. And now the ſeamen libelled in the admiralty 
againſt the body of the ſhip for their wages, and upon a ſug- 
geſtion that the work and labour was done infra corpus comtatus, 
Mr. Eyre and Mr. Whitaker moved for a prohibition. And they 
grounded their motion upon this, that though here was a voyage 
intended, yet no voyage having been made, the mariners could 
not ſue in the admiralty for their wages. For the reaſon of the 
juriſdiction of the admiralty is, becauſe the ſuit is for wages for 
work and labour done upon the high ſea, and that reaſon is given 
in 3 Lev. 60. which fails here, where all the work was done in 
the river of Thames. And that this was like the caſe of tack]: 
bought in the river Thames, in which caſe in a ſuit in the ad- 
miralty againſt the body of the ſhip, a prohibition was granted. 
3 Keble 552, But yet ſuch a contract made upon the high ſea, | 
within the admiralty's conuſance. It was objected alſo, that this 
was the common courſe of dealing between the ſhipbuilders and 
the maſters of ſhips; and that it would be very hard to ſubject the 
builders of ſhips to the ſeamens wages, where the contract never 
proceeded, the builder having nothing to do with the ſeamen ; but 
they ſhould be put to their remedy againſt the maſter who con- 
trated with them. | 
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Holt chief juſtice. Suppoſe a maſter of a ſhip deſigns to go a 


voyage, and hires and takes aboard ſeamen in order to it ; after- 


wards the owners cannot agree about ſending the ſhip the voyage, 


and upon that the ſeamen are diſcharged ; ſhall not the ſeamen 
have the ſame remedy for their wages, they ſhould have had, if 
the ſhip had gone the voyage ? The reaſon of the admiralty juriſ- 
diction is, becauſe they are mariners, and they are equally intitled 
to their wages, as if they had gone the voyage, and therefore it 

is plain they ſhall have their remedy _ the ſhip in that caſe 
for their wages. Then the matter is, if it makes any difference, 
that the ſhip was not ſold to.owners, but was ſtill in the builder's 


hands. The builder permits the intended maſter to put ſeamen 


on board, and then he and the buyer differ ; ſhall that take away 
the ſeamens remedy? No. The builder by permitting the ſeamen 
to be put on board, conſents to the charge upon the ſhip, and 
by his own act makes it liable to the wages. And there is no 
reaſon to confider the builder, for when he truſts the contractor 
ſo far as to let the ſeamen go aboard, there is no reaſen to help 
him, The ground of this proceeding in the admiralty is uſage 
time out of mind. | 


Powell juſtice. It is clear, that ſeamen taken on board a ſhip 
in order to a voyage, though the voyage never proceeds, are 
equally intitled to their wages. And there is great reaſon why 
they ſhould have this remedy, becauſe in the admiralty the body 


of the ſhip is liable, and the ſeamen may join in action. They 


are hired for ſuch a voyage, and they look no farther, they do 
not concern themſelves with the property of the ſhip, nor are 
privy to the bill of ſale, or any other matters between the maſter 
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and the builder; and therefore it would be hard for any thing 


that paſſes between the maſter and the builder to take away their 
remedy. And beſides, the builder might have taken ſecurity to be 
indemnified, before he let the ſeamen come aboard his ſhip, and 
by that means ſubjected it to a charge. 


Beſides Holt chief juſtice ſaid, that upon the libel the matter 
appeared to them to be for ſeamens wages, and proper for the ad- 
miralty juriſdiction, and if the defendant below had any matter to 


plead, he might appeal. This was as to the defendant Melos 


property being not bound, as was pretended, to pay the ſeamens 


wages. 


» 


The motion was denied. Mr. Dee counſel for the defendant. 


Davenant 
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; Davenant ver. Raftor. : 
Intr. Trin. 3 Annae Reginae. B. R. Rot. 54. 


8. C. 3 Salk, A1 of error of a judgment in the Common Pleas, in an ac- 
„ tion of debt upon a bond for 600 J. and want of an original 
Holt 563. aſſigned for error; but the plaintiff in error had not taken out a cer- 
Releaſe * A. Horari, and got the want of the original certified. The entry of 
6 Mea. 113, the judgment was, quod guerens recuperaſſet debitum praedicrum et 
114, 206. damna occaſione detentionis debiti illius ad, &c. The defendant in 
1 Sid. 84 error came in gratis, and pleaded, that the plaintiff per ſcriptum 
ſuum, &c. datum ſuch a day (which was after the judgment) remi- 

 feſſet, relaxaſſet, &c. the errors in the judgment. The plaintiff 

craved oyer of the releaſe, and upon oyer it appeared to be a releaſe 

of all errors, &c. in a judgment for 600 J. debt, beſides coſts of 

ſuit. And after oyer he. replied, that there were two judgments 

againſt the plaintiff for the ſame ſum, and that this releaſe was gi- 

ven of the errors in the other judgment, ab/que hoc, that it was gi- 

ven of the errors in the judgment in queſtion, And to this there 


was a demurrer. 


'The court held the replication naught, becauſe the plaintiff did 


not in his plea ſet forth the record of the judgment ſpecial, as of 
| | what term, &c. but pleaded generally, quod fuere duo judicia, &c. 
Traverſe bad. And Holt chief juſtice held, that the traverſe too was naught, be- 
Tria. 10 Will. ing a traverſe of an intent, like the traverſe of the virtute cujus in 
8. 3 1 Saund. 20, 21. Bennett verſ. Filkins. But that the plaintiff 


ver. Burwell, ought in his replication to have pleaded the judgment at large, and 
Ante, 465. that the releaſe was of that judgment, ef hoc paratus eft verificare. 


But Powell juſtice held, that it was a good traverſe, for that no- 


thing elſe could be traverſed in this caſe, but the intent of the re- 
leaſe. And quaere per Salkeld as to the opinion of Holt; for what 
would have been the difference, for the defendant could have only 
rejoined, that it was a releaſe of the judgment in queſtion, et hoc 
petit quod inquiratur per patriam, and then the intent of the releaſe 
mult have been tried? | | 


Then Mr. Sa/keld took an exception to the plea, that it was re- 
laxaſſet, which imported a time paſt, and might be ſeven years ago 
before the judgment. But to that the court anſwered, that it was 
per fattum ſuum datum ſuch a day relaxaſſet, which tied it down to 
that day, which was after the judgment. „„ 


Then 
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Then he took another exception, that there was a variance be- Variaace. 


tween the judgment recited in the releaſe, and the judgment upon 


which this writ of error was brought; for that the judgment re- 


cited in the releaſe was a judgment for 600 l. debt, and coſts; and 


the judgment before the court was for 600/. debt, and damages pro 
{tentione debiti, He agreed, if it had been damna generally, it 


would have been well; becauſe damna ſignifies cofts, but here the 
ſenſe was determined to damages, by adding the words pro detentione 
/bitt, and excluded coſts, 


But to this it was anſwered and agreed by the court, that the 


conſtant form of entries of judgments in debt upon demurrer in the 
Common Pleas was thus, ad Gui 


they gave coſts by the name of 
damna pro detentione debiti, and that the court would take notice of 
the form of entries in that court ; though in caſe of judgments aftec 
a verdict in debt in that court, and in caſe of judgments either upon 
demurrer, or after a verdict, in debt in this court, the entry is de- 
bum ſuum praedictum necnon tibras pro damnis ſuis que ſuftt- 
aut tam occafione detentionts debiti tlius, quam pro mifis et cuſtagiis 
fus, Sc. (Note, This ſeems to be the moſt proper entry.) 


Ex relatione magiſtri Salkeld counſel with the plaintiff in error. 


And note, that he ſaid, that there was another great fault in the re- 


plication, which was not ſeen by Mr. Eyre, viz. that the pretended 
judgment was pleaded as a judgment ver /zs prardictum Wilkelmum, 
whereas the name of the plaintiff in error was Robert, 


Holt chief juſtice faid alſo, that there was no variance, for the 
words of the releaſe ate only 600/, beſides coſts of ſuit, which do 
not affirm poſitively, that there were any coſts of ſuit, nor can it 
be neceflarily inferred from them, 


Mr. Eyre faid, that admitting the variance in the releaſe, yet the 
court could not reverſe the judgment without examining the errors, 
and that the want of an original was not well aſſign'd. For that 
to make the aſſignment of that error compleat, the plaintiff ought 
to take out a certiorari, and get the want of the original retutn d, 
and ſo ſatisfy the court, that there was no original. | 


To which Zblt chief juſtice anſwered, that indeed true it is 
that where the want of an — — is aſhgned for error, the courſe 
s for the plaintiff in error, before he can bring in the defendant to 


plead to the errors, to ſue out a certiorari, and get a certificate, 


that there is no original. But if the defendant will come in gratis 
without proceſs, and plead a releaſe, he conſeſſes the error; and if 
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would not be material, and that the judgment in the /cire facias 


| Seb the ſtate of the caſe. Ante, 1036. 


it put the original judgment out of the caſe, and was of itſelf with- 
out that a ſufficient title for the plaintiff : and therefore, though the 
judgment, which they had given in evidence, did vary from the 


in lieu of a new original; and therefore to authorize the plaintiff's 


Ou 


there be an original, he muſt take out a certiorari, and get it cer. 
tified ; or elſe it ſhall be taken that there is none, and the judgment 
revers'd. | | | | 


The judgment was, quod the plaintiff nil capiat per breve, nif, 
&c. within a fortnight. | . 5 


See this caſe ſtirred again, and ſome exceptions taken, and the 
caſe ſtated from the record. Pg. 1052. 


Treviban ver /. Lawrence. 


It was argued on the behalf of the plaintiff in the ejectment, 
that the judgment in the ſcire facias made ſuch an alteration, that 


judgment recited in the ſcire facias; yet the producing the original 
judgment not being neceſſary to maintain their title, that variance 


did make an alteration. It was urged that the ſcire facias was not 
a meer writ of execution, but was in nature of an action, and came 


attorney to ſue out a ſcire facias, he muſt have a new warrant, other- 
wiſe of ſuing out a writ of execution. And ſo is the caſe in 3 Cre. 
And a releaſe of all actions is a bar to a ſcire facias, otherwiſe of an 
execution. Litt. ſect. 503. and the caſe in 34 Hen. 6. pl. 48. was 
cited, where in replevin by leſſee for years, the leſſor avows, that 
an elegit iſſued reciting a judgment, and how the plaintiff had pray'd 
an elegit, and that upon it the ſheriff delivered the defendant the 
lands in queſtion, by virtue of which the avowant was poſſeſſed, 
and being ſo poſſeſſed demiſed to the plaintiff for years rendering 
rent, and for rent arrear, Sc. And upon exception this avowry was 
held to be good, without ſhewing the judgment. So here, the 
judgment in the ſcire facias is a ſufficient title to the plaintiff, 
without ſhewing the original judgment. 


Secondly, It was urged, that this was no variance, becauſe, where 
the record is between the ſame parties, and for the ſame matter, 
upon the iſſye of ul fiel record, a variance in the day is not material. 
Hob. Tv 2 Roll. 576. 38 Eqdw, 3. 17. Bro. failer de record, 
a. and 15. Wo | 2 5 


Thirdly, 
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Thirdly, The judgment of Mich. 1656, which is found in haec 
derba in the verdict, is not by any thing found in the verdict, af- 
firmed to be the record, on which the ſcire facias was grounded. 


Fourthly, The terretenants, among whom was the defendant, 
having been returned, warned on the /cire facias, and having ap- 
d and pleaded nul tel record, and that tried againſt them, are 
now eſtopped, to ſay there is no ſuch judgment of Trinity term, 
1650. | | | 


Mr. Broderick for the defendant argued, that there was no title Recital of a 
found for the plaintiff, for that the foundation of the plaintiff's title J99gment in a 
was the judgment, and that the recital of ſuch a judgment in the e | 
ſcire facias was not a ſufficient evidence, that there was ſuch a judgment. 
judgment, but that the original judgment ought to be produced, 
and not only the record of the ſcire facias, and judgment there- 
upon. And for that he cited 2 Keb. 499. and where-ever a man is 
to make a title to himſelf, the recital of one record in another is not 
a ſufficient evidence, that there is ſuch a record, without producing 
the original record. Eu 


Secondly, The judgment here found is of another term, which 
is going a ſtep farther than bare not producing the original judg- 
ment. And though upon the iſſue of nul tel record, there is ſuch 


a judgment adjudged to be as is recited in the ſcire facias, viz. of 


Trinity term 1656, that will not eſtop the defendant, becauſe there 
are other defendants, who muſt be bound, and turned out of poſ- 
ſeſſion by this eſtoppel (for if execution go it muſt go againſt all 


the terretenants) who are ſtrangers to the judgment in the ſcire 
Facias. | | 


Thirdly, The judgment in the ſcire facias makes no alteration. 
If an executor brings a ſcire facias on a judgment, or a recogni- 
ſance, and gets a judgment quod habeat executionem, and dies inteſ- 
tate, the adminiſtrator de bonis non muſt bring a ſcire facias upon 
the original judgment, and cannot proceed upon the judgment in 
the ſcire facias. The difference is, that ſheriffs and officers need 
not plead the judgment, for they are to look no further than the 
proceſs, which comes to them, which they are to execute, and not 
to take upon them to judge, whether it be legal or no, but the par- 
ty himſelf muſt plead the judgment. | 


Holt chief juſtice. The caſe of 34 Hen. 6. is nothing to the 4 132, 


| purpoſe, for there was a demiſe ſhewed to the leſſee, which was all 331. 


that was neceſſary to be ſhewn, being an avowry againſt his own 
| | leſſee, 


a 
* 


1080 


„ — —_—__ 


2 


leſſee, and all the reſt is impertinent. It is a ſufficient eommence- 
ment of a particular eſtate, in an avowry upon his own leſſoe ; but 
it may be a queſtion, whether it would have been good, if it had 
been an avowry for rent by tenant by elegit of a reverſion, againſt 
a leſſee by a leaſe prior to his title. [Note, this is the reaſon the 
book goes upon, becaule the leſſee is eſtopped by the leaſe to plead 
xl in tenementis, and ſo conſequently the leſſor's title is not in 


_ queſtion.] 


Variance. Fiuolt chief juſtice. If the leaſe depended upon the variance, it 
is certainly a variance. For the judgment hath a different relation, 

and the charge in caſe of the one extends much farther than the 

charge in caſe of the other ; the one charges all dhe lands, of 

which the defendant was ſeiſed the ſixth of June 4656, the other 

thoſe only, of which he was ſeiſed the twenty-thicd of Ofeber 

1656. and the inquiry is different. | 


No falfifying But the queſtion is, if the defendant is not for ever concluded. 
the pointrried: For the judgment is ſet forth in the ſcire facigs, as à judgment of 
—} Trinity term, and the terretenants have pleaded uu trel record, and 
the iffue is tried againſt you, and it is entred on the roll, quod ba- 
 betur tale recordum : can you fallify this in the point tried? There 
Judgment, is no need in this cafe for the plaintiff to ſhew any judgment, be- 
when necel- cauſe upon ifſue upon zul tiel record it is found that there is ſuch 
ary to be pro- | - 
- duced in evi- 4 judgment, and the defendant can never ſay, that this was not the 
dence. judgment againſt him, but that it was another judgment; becauſe 
it is determined already againſt him, that there is ſuch a judgment 
againſt him. As the iflue in tail ſhall never falſify a verdi& in a 
real action, in the point tried; but he may ſay, that there was 
ſome matter omitted. As put caſe in any real action, there was a 
verdict againſt tenant in tail, the iſſue in tail can never falſify this 
verdict in the point tried directly, but only in a ſpecial manner, as 
by ſaying that ſome evidence was omitted, &c. 


Obryan v. The judgment in the ſcrre facies does alter the matter, as in the 
2 * 170. Cale of Obryou and Ram, where judgment was obtained againſt a 
Judgment in feme ſale. She macries ; then the plainuff ſues a /cire_facias againſt 
/cire facies al- huſband and wife, and has a judgment quad haheat execuMionem 
| peny of the againſt both, Then tha wife dies, and the plaintiff ſues out a ſcire 
original judg- /acias againſt the huſband, and has judgment quod habrat execu- 
x6 be tionem againſt him, and reſolved to be well, upon 2 writ of error 
Woodyer v. out of Ireland: and ſo vice verſa (in the caſe of Hiodyer againit 
e Greſham, Mich. ꝙ Will. 3. B. R.) a feme ſole recovered a judgment, 
and then took huſband, and the buſband and wiſe ſued out [cire fa- 
dir and had judgment quod babeant executionem, and then the wile 
died, and the husband brqught a ſcire facias, and 2. 
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The caſe of Tilborne verſ. Rag in 165 5 was thus: the defendant see Tri. 
in a judgment was tenant in tail, and died, and upon a ſcire factas rs Lin 5 
zinſt the heir and terretenants the iſſue in tail was returned heir „ : 
ind terretenant, and warned, and judgment was given againſt him Az 529. 

by default, and the intailed lands were extended upon an elegit; 
and upon an ejectment brought by the tenant by elegit, the deed of 
intail was given in evidence, and all this matter ſpecially found. 
And it was reſolved, becauſe the defendant had an opportunity to 
have pleaded this once to the cire facias, and had not pleaded it; 
he was eſtopped to ſay it now, and fo a judgment that did not bind 
the iſſue in tail at firſt, was by his neglect of pleading his title to 
dhe ſcire facias made an unavoidable charge upon him. And that 
reſolution was founded on the book of 39 . 18. where the eſtop- 

| is of ſuch. a nature, as that it creates an intereſt in, or works up- 
on, the eſtate of the land, there the jury are eſtopped. If this caſe Note, Ha- 
had been in ſpecial pleading, and the plaintiff had declared in debt ew was 
upon a judgment of Trinity term 1656, and the defendant had dg un Pan: 
neaded nul tiel record, if the plaintiff had replied, quad habetur tale caſe as this 
recordum, he had been gone; but if he had replied this ſcire facias, 8 
and all the proceedings upon it, and concluded his replication upon ment in the * 
the eſtoppel, the defendant had been concluded. So upon a demiſe {ire facias. 
by indenture, by one who has nothing in the land, if the leſſor Note, thiscaſe 
brings debt for rent, and declares upon the demiſe, and the defend. mud 
ant pleads nihil habuit in tenementis, if the plaintiff replies that he proceedings 
had a ſufficient eſtate whereout to make the demiſe, he has loſt the »gaivit the 
benefit of the eſtoppel; but if he replied that the leaſe was made ya. anno 
by indenture, and concludes, unde petit judicium, if he ſhall plead cum aint 
this plea againſt his own acceptance of the leaſe by indenture, there Se 
the defendant ſhall be eſtopped ; but if the defendant had pleaded joning that 
nil debet, the plaintiff might have taken advantage of the eſtoppel the demiſe 
upon evidence, becauſe the pleadings are not brought to ſuch a point gn, 
in the caſe, as to give the plaintiff an opportunity of replying the _ 
the eſtoppel. 


Powell juſtice. Here the iſſue is tried by the record, and here 
i the judgment of the court, quod habetur tale recordum, and you 
and all that claim under you are eſtopped by this, to ſay there is - 
no ſuch judgment. And as to the other defendants you ſpeak of, 
we mult take it, that all theſe either were defendants in the ſcire 
factas, or claim under them that were, becauſe all the lands muſt 
be taken to have been extended upon the elegit. The law is clearly 
with the caſe of Tilburn and Ragg, if ſcire fect is returned, and 
the heir in tail omits his time of coming in and pleading, and lets 
Judgment go by default, | 
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This term the caſe came on again in the paper, and after opening 
the caſe only by Mr. King for the plaintiff, no body offering to 
argue for the defendant, judgment was given for the plaintiff, 


The judges ſaid but little, as I was informed, for I could not hear 
where I fat, and what they did ſay was to the ſame effect with what 
had been ſaid before, and all agreed to give judgment upon the point 
of the eſtoppel. Powys juſtice cited the caſe of Day verſ. Gulg. 


ford, 1 Lev. 41. (which is a caſe of the ſame nature with that of 


Tilburn verſ. Ragg) where tenant for life, the reverſion to his ſon 
and heir in fee, acknowledged a ſtatute, and the heir let judgment 
go by default, &c. as in that caſe. 5 


Note; Mr. Broderick in his argument in Eaſter term cited a 
caſe between Manaton and Norris, 34 Car. 2. but what it was I 
know not. _- | I 


Holt ſaid to it, that in that caſe the award was joint and ſe- 


_veral. 


Error. 


Fault of ori- 
i.. 


Releaſe of er- 


rors pleaded. 


Davenant ver. Rafter. Ante 1046. 


RR OR of a judgment in the Common Pleas, in an action of 

debt upon a bond of 6007. and judgment by nil dicit, quod 
the plaintiff recuperet verſus the defendant debitum ſuum praedictun 
et damna ſua occafione detentionis debiti illius ad 50 ſolidos eidem the 
plaintiff ex ſenſu ſuo per curiam hic adjudicata, et the defendant 
in miſericordia. The plaintiff in error in propria perſona aſſ gns 
for error the want of an original, &c. et ſuper hoc the defendant 
in error _ſimilifer venit by attorney, and prays cyer of the writ of 
error, which is entred in baec verba, and then pleads, quod the plain- 
tiff praedictum breve de errore proſegui ſeu manutenere non debct, 
becauſe after the judgment, and before the writ of error ſued forth, 
V2. 10 February 1703 at London, in the pariſh of St. Mary le Bro 
in the ward of Cheap, the plaintiff per nomen, &c. per quoddam 
Seriptum fuum relaxationts, Ec. gerens datum the ſame day and year, 
remifiſſet, relaxaſſet, et in perpetuum qutete clamaſſet to the defen- 
dant omnes et omni modos errores, &c. habitos fattos, &c. in, circa, 
tangentes ſeu cencernentes judicium praedictum, ſeu in, circa, tangentes 
foe concernentes aliqua warranta, &c.. quaecungue de vel aliquo moo 
concernentia idem; et hoc paratus eft verificare, unde petit judiciun, 


fi pruedictus the plaintiff breve de errore praedictum proſequi aut 
Huli, 


manutenere debeat, et quod idem judicium in omnibus 4 


The plaintiff craves oyer of the releaſe, and it is entred in baec 1 0 


KS 


. 


— — 


Judicium et damna, Gc. and that was held to be a diſcontinuance, 
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and pur pat a releaſe by the plaintiff to the defendant of all and 
all manner of errors, &c. had, made, &c. in, about, touching or 


concerning one 1 e obtained againſt the plaintiff by the defen- 


dant this preſent Hilary term for 600 /. debt, beſides coſts of ſuit, 


* * 


or, in, touching or concerning any warrant, Gc. whatſoever, of 


or any way concerning the fame; In witneſs, Cc. the tenth of 


February 1703. And then replies, quad the defendant in the ſame. 


term of St. Hilary in the plea of the defendant mentioned duo ju- 
dicia de fimili ſumma et cauſa adtionis verſus eundem the plaintiff 
oltinuit, and that the plaintiff the aforeſaid deed of releaſe ſuperius 
recitatum non. dedit, nec intenſ. inter eos fore dat. fuit, tempore 
fgillationis ejuſdem, of the errors, &c. de et circa judicium prae- 
4fum, of which he has now brought his writ of error, ſed de alio 
judicia fic ut praefertur oßtent. abſque hoc, quod the plaintiff remifit, 


relaxavit, Ge. to the defendant omnes et ommimodes erreres, &c. in 


Judicio praedifo mado er forma prout he has alleged, er hoc paratus 


ft werificare ; unde the P aintiff ut prius ſays, quod in recordo, Ge. 
nanifeſte eſt erratum, allegando errores praedictos ſuperius per ipſum 
allegatos ; and prays, quod judicium praedictum ob errores [98s /-uy 
et alios errores in recordo et proceſſu praedictis compertos, revo- 
cetur, &c. And to this the defendant demurs, and the plaintiff 


joined in demurrer. 


Note, the placita was, Placita irrotulata apud Weftmonaſterium 
coram Thoma Trevor, Gc. juſticiariis dominae reginge de banco de 


termino ſant?i Hilarit, anno regni dominae Aunae Dei gratia Ang- 


liae, &c. ſecundo 


Mr. Broderick moved on the rule for judgment nf, and took 
this exception to the plea, that the defendant in the concluſion of 
bis plea prays that the ar conan) may be affirmed, whercas he ought 
to conclude it upon the e bro 
ſequi debeat his writ of error againſt the defendant contrary to his 
own deed of releaſe. And fo is the entry in Sir William Pelbam's 
caſe, 1 C. 14. 4. and 21 Edw. 4. 43- another entry accordingly. 
(Note, in the book of Edi. 4. there is no contra ſcriptum, nor 
breve, but it is pleaded to the errors.) For the court upon this plea 
cannot affirm the judgment, but can only award a ni capiat per 
breve, as they have done in this caſe. And it is a general rule, 


as the court cannot give, the plea is ill. And upon that foundation 
the caſe of Piſe verſ. Harcourt was ruled, where in afſump/it the 
defendant pleaded in abatement an attainder in the plaintiff, and the 
plaintiff replied a pardon, and concluded his replication, unde petit 


for 
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toppel, if the plaintiff manutenere ſeu pro- 


that wherever the defendant by his plea demands ſuch a judgment 


ERIE Ea SE 32H et. bs P RA IEA 588d : 3 — ; 3 
— — wo * IS Tons — a — — DO 
crocs gat ww — - - 7 es en rr — — at 4 ö — — : 2 
* * 


eee r 
q „ A end rs, 


{ « 

4 
SSH 
1 

1 * 
13 
BY 

1 

15 * 
! 
yk. 

16 

1 
1. 
1 
12 
1 
= 
* 
4 
* 
1 
+ 
"nn 
4. 
q* 
* NR 
4 
9 
+. 

4 \ 

TY: 
1 
2 * 
19 
* 
3 
7 
2: 
: We! 
N- 
1 
1 
3 
4 

[2 
N: 
M 4 
9 
* 
N 
42 
7 
1 
2 
9 
1 
5 
Þ. 
Thy 


*. n 2 INS - a 
1 VS 8 


= * 222 


20 OR N ore on rg 7 1 * 
re. Baer ot n 


7 3 12 : #2610 ds AIR . 
2 BBK r 


rr 


4 
; 
1 
5 

o 
f1 
ö 
j 
bf 
i 
* 
{ 
; 


tice. -- 


— 


—ů—— 


Mich. Term 3 Annae reginae. 


1054 


— 


(a) This was for he ought not to have concluded in bar, but only have affirmed 
_—_— (a); for the matter of the replication being triable by the recorg 
but l report it and not by the country (in which caſe only upon a plea in abatement 
as re K. after trial had the plaintiff can have final judgment) the plaintiff 
"Ton of the could have only a reſpondes ouſter. To this it was anſwered and re- 
caſe of Biß ſolved by the court, that the beginning of the plea, and the conclu- 


v. Harcow's ſion of it, till you come to thoſe words, ef quod idem judicium, &c. 


as I have often 


heard it from was proper and right, and therefore the addition of thoſe words was 
the chief ja- but ſurpluſage, and that ſhould be rejected. And Holt and Pouell 
ſaid, that the plea was a bar of the writ of error; and Powell ſaid, 
The words he wondered how Mr. Broderick could fancy it was an eſtoppel, 


— 35 Holt ſaid, that where in debt for rent the plaintiff counts on a de- 


dhe errors. miſe, and does not ſay by indenture, the defendant pleads nil ha- 


buit in tenementis, the plaintiff may reply, the demiſe was by in- 
denture, and demand judgment, if againſt that the defendant ſhall 
be admitted to plead the plea; it is a good replication, and the de- 
fendant is eſtopped. But it in that caſe the defendant had replied 
an eſtate, and gone to iſſue, on evidence the iſſue might have been 


againſt him, becauſe he did not rely on the eſtoppel in pleading ; | 


but here this releaſe is not an eſtoppel, but a bar. 


hat aver, Then Mr. Broderick took another exception, that it was not 
Si averred any where in the plea, that this judgment, of which the 
writ of error was brought, was the ſame judgment, the errors in 
which were releaſed, except only in the body of the pleading of 

the releaſe, as if there were ſuch an averment in the releaſe itſelf, 
which was naught : for no iſſue could be taken on that; but there 
ought to have been a diſtinct averment of that, either in the end of 

the plea, as you ſee it often in pleas of recoveries in other actions, 

Sc. or elſe after the words, de et concernen. judicium praedicum, 

the defendant ſhould have added, exr/tens idem judicium, of which 

the plaintiff has now brought his writ of error; and fo upon that 
averment iſſue might have been taken. 


Felt chief juſtice ſaid, there was never ſuch a form of pleading. 


And Pcoell ſaid, it was better this way. 


Holt chief juſtice. The plea is good now after the releaſe is ſet 
out upon oyer, for now it appears to be a releaſe of this judgment, 
and it ſhall not be intended that there was another judgment be- 
tween the ſame parties of the ſame term. And your replication 1s 
not good ; for if there were another judgment, to which this re- 
leaſe might be applied, you ſhould have pleaded it ſpecially and 
certainly, and have averred, that this releaſe was a releaſe of the 
errors in that judgment, and fo have given the plaintiff an oppor- 

tunity 
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tunity of anſwering that judgment, as by pleading nul fiel recerd. 
For if there be no ſuch record, the very foundation of your repli- 
cation is gone; for if there be no other judgment, this releaſe re- 
leaſes this judgment, and the traverſe is of a thing in the air. 


Mr. Eyre ſaid, that there was a precedent in Raſtal, where a 
releaſe of errors was pleaded, and the concluſion of the plea was 
as this is. But the court agreed it was not the proper way of 
pleading. = . * | 


The court would not alter the rule, 


Copley ver/. Delaunoy. 


N an action of debt upon a bond in the Common Pleas, the S. C. 1 Mod. 


plaintiff declares, . cum the defendant at London, &c. per 


360. 


Want of (pe-- 


quddam ſuum obligatorium, &c. omitting the word ſcriptum. The cigeation 
defendant prays oyer of the bond, and it is entred in haec verba, pleaded in 


and pleads in bar, that the plaintiff had not ſpecified the bond ac- ** 


cording to the act of parliament, and the plaintiff demurred. 


Mr. ſerjeant Whitaker moved the court upon the rule for judg- 
ment for the plaintiff, niſi, &c, that this was a good plea in bar, 
for it was a temporary bar. Like the caſe of an outlawry, which 
is a good plea in bar in an action of debt. And as in this caſe, after 
the time limited in the act of parliament, or that the plaintiff has 


paid the penalty, he is intitled to ſue again; ſo in the caſe of an 


outlawry, after a pardon, or reverſal of the outlawry by writ of 


error, the party is reſtored to his action. And yet the judgment 


upon the plea in bar is final to the plaintiff in that caſe, as well as 
in this; and therefore this may as well be pleaded in bar as that. 


Secondly, if this be no plea in bar, yet now by the demurrer the 


plaintiff has confeſſed, that he has not ſpecified the bond, and there- 
fore the court cannot give judgment for him; for by the expreſs 


words of the act of parliament the debt is not recoverable. Thirdly, 


the declaration is naught, for the omiſſion of ſcriptum ; for the 
debt cannot be raiſed-without deed. 


Serjeant Selby. That the reaſon of the caſe of outlawry is, be- 
cauſe the debt is forfeited to the crown, and ſo the plaintiff had no 
right of action, which diſtinguiſhes it from this caſe, But that 
according to Ferrar's caſe, if this plea be a good bar, it muſt be 
a perpetual bar, which it is not by the act of parliament, and 
therefore it is no plea in bar. As to the third objection, he ſaid, 
that the bond being ſet out upon yer, it did now ſufficiently ap- 
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pear to the court, that there was ſuch a bond, and that made the 
declaration good. 


Tel. 1243. Trevor chief juſtice. This matter cannot be pleaded in bar, for 


it is a temporary bar, and that is but a plea in abatement ; and that 
is the difference between a plea in abatement and bar. 


Tracy. The words are, the debt ſhall not be recoverable, but 


yet the right of action remains. The difference in the caſe of out- 
lawry in the plaintiff, where it ſhall be pleaded in abatement, and 
where in bar, makes this matter plam. In treſpaſs, and other 


Co. Lit. actions where the damages are uncertain, and conſequently the 


_ 7 right of action not forfeited, there outlawry can be only pleaded in 


C. B. 162. abatement; becauſe, though the plaintiff is under a diſability of 

ſuing, yet the right of action remains in him. Otherwiſe in debt, 

e for a Neem certain, &c. there the debt being forfeited to 

the crown, the plaintiff has no right of action in him, and there- 

fore in thoſe caſes outlawry may be pleaded in bar. But the proper 
way of pleading this is, with a # reſponderi debeat quouſque, &c, 


4 3 | Trevor chief juſtice. As to the demurrer, though it does con- 


feln, for a feſs the matter of not ſpecifying, yet that ſhall not hinder the 


demurrer cor plaintiff from having his judgment; for want of a ſpecification, 


feſles nothing 


but what is like all other matters, muſt be taken advantage of in a regular Way, 
wellandſuffici- and by proper pleading. | 


ently pleaded. 
Rex v. the biſhop of Cheſter. 


Per ſeriptom Tracy juſtice. As to the third objection, the caſe of Sir Willian 


ſuum obligato- 


lian omitted Courtney verſe Greenville is in point, that it is well enough. Note | 
in debt ona in that caſe, per quaddam ſcriptum ſuum obligatorium was left out; 


Bone. but yet there being a profert of the bond in the end of the decla- 
Cro.Car. 209. ration, and upon oyer the condition of the bond being ſet forth, 
| and by that it appearing to be a bond with a condition, and alſo it 
being found by the verdi& upon iſſue upon ſolvi?, that there is a 
debt due to the plaintiff, the court gave judgment for him. | 


And the like judgment was given in this caſe, the rule being 
made abſolute. | 


Os LN ap. © Biſhop of Wincheſter ver/. Wright. 


a. 144. 2. 


Debt does not IN debt for rent v n a demiſe of a hſhery to the defendant for 


li f, r . . . * o . 9 
Fran ter. three lives, the mn in his declaration ſet out the demiſe, 


ved upon a 'Oirtute cijjus the leſſee entred, ef fuit et adbuc eſt inde poſſeſſionatus. 
leaſe for thres The defendant pleaded ni! deber, and there was a verdict for the 
| | I . 


lives, living 
the lires. 
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plaintiff, 
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might be ſuch a judgment as was recited in the ſcire factas. 


in. Py 3 . 1 


1857 
plaintiff. And ſerjeant Pratt moved in arreſt of judgment, that 
it appeared upon the declaration, that the eſtate for three lives was 
continuing, and therefore debt did not lie, it being a rent iſſuing 
out of a freehold, © . 95 
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Serjeant Hooper in anſwer ſaid, that this was well enough aſter 
a verdict, for that nil debet put all the matter in iſſue, and if the 
eſtete had not been determined, the plaintiff could not have had 
a verdict; and that that matter indeed was the greateſt matter lit i- 
gated at the trial, and therefore the continuing not = one di- 
rely, the ccurt would take the eſtate to be determined. 


Pratt ſaid, that the averment in the declaration of the ſuit et 
adbuc, Cc. was an expreſs averment that the eſtate did continue; 
but if it were only indifferent, it would not be good, for the plain- 


tiff ought to ſhew expreſly in his declaration, that the eſtate for 
three lives was determined, or elſe he was not intituled to bring his 


action of debt within the ſtatute of Hen. g. Which was agreed by 
the court, and the judgment arreſted. | 


Buckſome ver/. Hoſkin. 8. C. Salk. 5. 
. G74 CR 8 | 6 Med. 263, 
Writ of error was brought of a judgment in ejectment in the z Selk. * 


Common Pleas, and the defendant in error ſued out a ſcire Sire facies 
facias quare executionem non, to compel the plaintiff to aſſign his are execu« 
errors, and there was a variance in the ſcire facias from the judg= nee 18 
ment; for the judgment was of two meſuages, and the ſcire facias ſeuing out 
recited it to be but of one, And Mr. Raymond for the plaintiff in tbe judgment 
error, perceiving the variance, pleaded nul tiel record of the judg- 22: a9 
ment. And now Mr, Villiams moved, that the ſcire facias mig 
be amended, becauſe it was but vitium clerici in varying from the 
record, which was his inſtructions; and he cited 2 Ventr. 49. 
where an original in treſpaſs, of treſpaſſes done in two Kings 


reigns, contra pacem noſtram, was amended and made, contra pa- 


cem noftram et contra pacem Jacebi nuper regis, by the curſitors 
_ inſtructions, „ | 


Zo chief juſtice. This is a good ſire facias, but only it does Paſth12W.z. | 
not indeed come up to your caſe. In that caſe in Ventrii the ori- Jacen 
ginal was wrong, and therefore it was amended. Ante, 564. 


Powell juſtice agreed; and that non cunſtat to them, but there 


And 
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And for this reaſon they refuſed to amend it. Then Mr. , 
liams moved, that the writ might be quaſhed; but the court ſaid, 
there was no fault in the writ to quaſh it for, and that he muſt 
diſcontinue. | | | 


Note, in that caſe in Yentris the writ was a good writ, if the 
treſpaſs had been all done in one aps reign; and therefore all 
the fault was, that it did not fit the caſe, as it is here. And all 
the difference in the writs for ſeveral treſpaſſes, where they are 


done in one King's reign, or in more, is in the concluſion, contra 


pacem of one only, or contra pacem of both; which was the reaſon 
why the court, in Ventris, held it a matter of fact, and not a mat- 
ter of law, as was objected, and amendable. See 2 Ventr. 49. 


Aſterwards at another day Mr. Williams came and prayed, that 
the ſcire facias might be amended, and cited 1 Roll. 199, and 79). 
Barnes verſ. Workch, where the bail ſued an audita querela, and 
a ſcire facias upon it, in the time of King James, which recited 
the audita querela, and the capias againſt the principal, and the 
return of it; which capias was awarded in the time of Eligzabetb, 
and the ſcire facias recited it to be per breve dominae reginae Ang- 
liae vicecomiti naſiro de S. directum, which is to the ſheriff of the 
King that now is; that was amended, e. 


Holt chief juſtice. That was a bad writ, and a fault in the body 


of the writ. 


Williams. I will next cite your Lordſhip ſome caſes of writs of 
ſcire factas amended, that were right writs confidered in themſelves, 
22 Edi. 4. 6.6. a ſcire facias was brought to have execution of 
a 4 gs recovered by A. and B. Suharde for the defendant 
prayed, that the writ may abate, becauſe the judgment was reco- 
vered by A. only ; but the court amended the writ, becauſe it was 
but vitium clerici. 11 Hen. 7. 25. a. a ſcire facias upon a judg- 
ment in aſſiſe, where one of the plaintiffs was knighted after the 


judgment, the writ was brought by A. B. mil. and B. C. mil. and 


the recovery was recited to be by A. B. mil. and B. C. modo mil. 


whereas the record of the judgment was by A. B. mil. and B. C. 


without naming him miles; and the court held, that the writ was 


ill, becauſe it ought to have been, cum A. B. miles, et B. C. modo 


miles, per nomen A. B. militis et B. C. recuperaverunt, &c. but that 
it was but the miſtake ot the clerk in miſreciting of the record, and 
therefore it ſhould be amended, 2 Keb. 175. Williams v. Moore, 
in a ſcire fieri inquiry, in the recital of the judgment, curia domm! 
regis was miſtaken for nuper Oliveri, and was amended, becauſe 

| | It 
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it was a judicial writ, and the miſtake in the recital of the record, 
which the clerk had before him. 2 Cy. 372. Wheadon ver ſ. Sugg, 


in a writ of inquiry of damages the writ mentioned, that the 


laintif was nonſuited, ideo ad inquirendum occaſſone permiſſa, 
whereas the judgment was upon demurrer ; and yet, becauſe it 
was a judicial writ, it was amended in the King's Bench after error 


brought there upon the judgment. So the caſe in Keb. was after 


error brought. 3 Cro. 760. Whalley verſ. Moſeley : the writ of in- 


quiry of damages was awarded by the roll returnable: Martis poft tres 


Trin. but the writ was made returnable Mercurii poſt tres Yin. 


and executed Martis poſt tres Trin. and it was amended by the 
roll, becauſe it was vitium clerici to make it returnable upon an- 


other day than was warranted by the roll; and it might be exe- 
cuted upon the day of the return. But otherwiſe it had been, if 
the writ had been executed upon the Wedneſday, the day the writ 


was returnable, 2 Sid. 7, 12. there the court refuſed to amend the 


return of a capias ad ſatisfaciendum, but here they take the dif- 


ference between that, and a venire facias, becauſe (as it ſeems) 


that is to be made out by the award upon the: roll, which reaſon. 


rules this caſe. | | 


The court refuſed to amend, becauſe the plaintiff in error had 


taken advantage of this miſtake in the writ, by pleading nul tiel 


record; and becauſe this writ was a good writ upon the face of it, 


and all that was amiſs in it was, that it did not fit the defendant's 
caſe, Holt chief juſtice ſaid, that if the defendant had appeared, 


and taken no advantage of this variance, the court might have 


amended it. But here nul ' tel record is pleaded, and can we 


amend when they have taken advantage of it. He ſaid alſo, that 


this is not ſuch a miſtake as makes the writ erroneous, but is a 
miſtake in a matter of fact. He faid alſo, that the plaintiff in 
error might plead to this writ of ſcire facias, the writ of error 


depending, but then he muſt ſhew in his plea, that he has aſſigned ir- 2 
ce all gu- 


his errors, or elſe the plea is naught. Powell ſaid, that at this 


enfor 


Plea to 2 


ment of er- 


rate you might amend all variances in writs. Now ſuppoſe a for- roms. 


medon were brought for ten acres, could it be mended and made 
_ acres by the curſitor's inſtructions. Powell and Holt doubted 
of this, | Fe: 


At another day the caſe was ſtirred again, and the chief juſtice 
ſaid, the caſes were many of them obſcure, and ſome of them 
for faults apparent in the writ itſelf, and that the caſe in 2 Cro. 
was the ſtrongeſt caſe for the amendment. But he ſaid Mr, 
Williams Chould have cited his caſes at firſt. He ſaid, that here a 
man was warned, to ſhew why execution ſhould not be granted of 
one meſuage, and when he appears, you will make hum anſwer 
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for two meſuages. That it was hard to alter the writ in ſubſtance 
and make it quite another thing ; that they might ſue out a new 
writ, becauſe it was another record. Powell ſaid, that this plea of 
nul tiel record was a good plea when it was pleaded, and that all 
variances were not amendable. . - | 
Mr. Williams did not move any more, but took out a new 
Feire facias, to which the plaintiff in error pleaded the former 
tire facias depending, for delay, it being no plea by reaſon of the 


variance. 


Quaere of this caſe? becauſe the caſes cited by Mr. Willian; 


ſeem to be ſtrong to the purpoſe, and the court (as I thought) 
ruled the matter haęſitanter. | $3 


The laſt day of the term upon a motion by Mr. Salkeld in the 
Brewſter v. Caſe between Mr. Brewſter and Wells for the curacy of Aldzate a 
Wells, b Mod. ſcire facius out of the Petty bag returned in the Queen's Bench to 
1 repeal the Queen's letters patent granted to Wells, was amended, 
and Sping a man's name was amended and made Spring, by the 
inſtructions given to the clerk of the Petty bag; and the clerk of 
the Petty bag, who made out the writ, was ſent for to amend it, 
becauſe he who made it ought to amend it; and the court ex- 

amined him touching the truth of the inſtructions. | 


The laſt day of Hilary term 3 Ann. (abſente Halt chief juſtice) 

upon the motion of Mr. Pengelly a ſcire facias was amended ; 
and where the judgment was recited as a judgment of the third 
year of the Queen, that was amended, and made the firſt, agree- 
able to the record. But in both theſe caſes the amendments were 
made before plea pleaded, immediately upon the return of the 


ſeire facias. 
| Certainty. ASE, wherein the plaintiff declared, that in conſideration 
„ the plaintiff had promiſed the defendant, to buy up for him 


A tas. 16. all the plums he could, and deliver them to him, the defendaat 
& ſtat. 5 Geo. promiſed to pay the plaintiff ſo much per hundred for the black 
3. and blue plums, and ſo much for the white, and avers that he 
bought and tendered the defendant ſo many black and blue plums, 

Ante, 964. and he refuſed to accept them, to his damage. After verdict for 
Tender and the plaintiff Mr. Page moved in arreft of judgment. Firſt, that 
refulat® it did not appear how many blue plums, and how many black 
lums there were, id eff, how many of each ſort. But to that 

t was anſwered and reſolved, that the black and blue ones being 
to be both of the ſame price, it was not material; otherwiſe, u 


the 
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the white and black had been put together without difference. 
| Secondly, that the plaintiff did not aver, that the plums he ten- Averment aid. 
dered were all he had bought, or could buy ; and unleſs he had ed by verdict. 
done ſo, he had not performed his part, and was not intitled to 
his action. But to that it was anſwered and reſolved, that that 

was now cured by the verdict; for unleſs the plaintiff had proved, 

that thoſe were all he had bought or could buy, it would have 

been againſt him, for want of proving the performance of the 
conſideration. | 5 | 


m—_ _ 7 w_ 
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N information was preferred by Mr. Attorney general againſt 8. C. Suk. 
A the defendant, for writing and publiſhing a libel called Ws * 
Ohhervator, and the Obſervators laid in the information were very 268. f 
ſcandalous. Iſſue was joined in the cauſe in Trinity term laſt, and Lire facias 
the venire facias was returnable the 23d of October, which was the DR 1 
firſt day of the term ; and the diſtringas was teſted the 24th of fringe: teſted 
Oftober, and it was moved in arreſt of judgment, the defendant 24 fn infor. 
being convicted upon the trial, that this was a diſcontinuance. Sontindance. 
This being a cauſe of great expectation, it being a proſecution di- | 
| rected by the Queen at the inſtance of the Houſe of Commons, it 
was very elaborately argued by Sir Thomas Powys the Queen's pri- 
mier ſerjeant, and Mr. Attorney general; that it was amendable 
by the award upon the roll, which is inflanter, ideo practeptum 
eſt, Sc. and which the clerk ought to have purſued. And after 
very ſolemn and long arguments on both fides, the court this day q 
argued the caſe ſerratim. 1 | 


Gould juſtice held firſt, that it was amendable at common law, Amendment : 
upon the authorities following. 2 Bulſt. 35. a caſe cited by Tl in criminal q 
verton in the caſe of Odington verſ. Darby, where two men were 
indicted at the aſſiſes for felony, and found guilty, and the indict- 
ment was in the fingular ae And Yetverton doubting whe- 
ther it were good or no, reprieved the men, and put the caſe to 
nine of the judges at the table, who all agreed, that the indict- b 
ment was amendable, and accordingly it was amended, and the 
men were hauged. Raymond 440. Englefield and Smith's caſe, LE 4 
There, 445. the book ſays, the ſecond exception was, that the in- | 

: 


dictment ſets forth a certificate from the commiſſioners under their 

hands, but not under their ſeals as the ſtatute requires; but the 

court reſolved, that in regard the certificate found in haec verba in 

the verdi& appears to be under their ſeals, it ſhall be amended, and 7 

it was amended. 1 Sid. 243. Rex verſ. Perciuall et alios : an in- | 
_ Ciftment for a riot in the city of Canterbury, and the vemire fa- 
: I | C14sS 


7. 
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WW. | cias and other proceſs were directed vicecomitibus de Canterhy 
Nl © where there was but one ſheriff, and the return of the proceſs Was 
| by one only; and the court upon examination of the ſheriff of 
Canterbury upon oath, that there was but one ſheriff, amended the 
proceſs; and that at common law, and not upon the ſtatutes of 
jeofailes. He ſaid, that there was but one caſe againſt this, and 
that was the caſe of Theobalds verſ. Newton, Stiles 307. where in 
an action upon the ſtatute of inmates, the diſtringas bore teſte on a 
Sunday, and out of term, and upon a queſtion whether it were 
helped by the ſtatute of jeofaris, it was reſolved by Rolle chief 
; | juſtice to be excepted. | Note, Holt chief juſtice obſerved upon 
4 N this caſe, that it was ſtrange, when the bar was ſo learned as it 
1 was in thoſe times, that no body thought of the ſtatutes of amend- 
hl | ments, which they muſt needs have done, if it had not been taken 
= | | for granted by all men, that the ſtatutes of amendments had not 
\þ 8 extended to criminal caſes; but they went upon the ſtatutes of jec- 
. | failes.] And in the caſe of the King verſ. Sherington Talbot, 
9 f 1 Cro. 311. and 1 Jones 320. where in a quo warranto the venire 
was miſawarded, and a verdict for the defendant; the verdict was 
ſet aſide, and the court held, that the ſtatutes of zerfarles did not 
33 extend to que warrantos or informations of intruſion, becauſe the 
King is not bound unleſs he is named. 


* 


Secondly, if it had not been for the authority of the caſe of 
Bradley verſ. Baggs, Yebv. 204. 2 Cro. 283. I ſhould think it 
well enough, beciuſe it is a continuance from day to day, which 
y no day intervening is a perfect continuance. [The cafe of Jeb. 
[ was thus: a writ of appeal was ſued out returnable a die ſanf#i 
| | Michaelis in 15 dies, which was the ſixteenth of October, and the 
[| capias upon it bore tee the twenty-third of October, where it 
ought to have born 7e/le the ſixteenth of October, and was return- 

able ocrabis Hilarii, which was the twenty-third of / anuary, and 
the exigent, upon this capras bore tete the twenty-fourth of Ja- 
nuary, Where it ought to have born e, e the ſame day of the re- 
turn of the capias, viz. the twenty-third, and the exigent was 
returnable 4 die ſanctar Trinitatis in quindecim dies, which is the 
twentieth of une following, and the alkcatis comitatibus, that 
iſſued upon it, bore 7e/te the twenty-firſt of une, where it ought 
to have born fete the twentieth, and for all theſe gaps in the pro- 
ceſs the court held the appeal to be diſcontinued, becauſe every 
proceſs ought to iſſue inſtantly, and without any mean time the 
one before the other.] But however that may be, I hold it, if it 
- be ill, to be amendable at common law. SE 


Diſcontinu- Powys juſtice. The words of the ſtatute of 8 Hen. 6. c. 17. are 
aa hae very general, © That the King's judges of the courts and | guru 
mendable by 5 whi : 

| $Hen.6.c.12. | 4 | 


III ³˙⁰ and Bo E292. nk. 


or 


. 


„ 


— 3. 0 


gap. And in Neu. there are other faults. As to ma 
amendment he ſaid, that there had been much bolder amendments 
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« which any record, proceſs, plea, warrant of attorney, writ, pa- 


« nel, or return, which for the time being ſhall be, ſhall have 
« power to examine ſuch records, proceſs, words, pleas, warrants 
« of attorney, Writs, panels, or returns, by them and their clerks, 
and to reform and amend (in affirmance of the judgments of ſuch 


« records and proceſs) all that which to them in their diſcretion 


« ſeemeth to be miſpriſion of the clerks, in ſuch records, proceſ- 
« ſes, words, plea, warrant of attorney, writ, panel, and return 
« (except appeals, indictments of treaſon, and of felonies, and the 
« qutlawries of the ſame, and the ſubſtance of the proper names, 


« ſyrnames, and additions left out in original writs, and writs of 
4 exigent and other writs containing proclamation) ; ſo that by ſuch 


«© miſprifion of the clerk no judgment ſhall be revers'd, or an- 
« qull'd.” Now the words of the ſtatute being general, and the 
exception reſtrain'd to appeals and indictments of treaſon and felo- 
nies and outlawries of the ſame, it is ſtrange how this ſtatute came 
ever to receive ſuch a reſtrain'd conſtruction, as that it ſhould not 
extend to criminal. caſes, againſt ſuch plain words. In my lord 


Fitzwoalter's caſe, which was an information in nature of a guo 2 Lev. 139. 


warranto for a fliikery in the river of Thames in a place extending 
into ſeven pariſhes, the venire facias was out of one of the pariſhes 
only, where it ought to have been out of them all. And there my 
lord Hale was of opinion, that it was helped by the ſtatute of 7eo- 
failes of 21 Fac. I. c. 12, where after a verdict the v:/ne coming out 
of more or fewer places than it ought to be, is helped. See 1 Sid. 
66. 1 Keb. 191, 215. and that though it was in the caſe of the King, 
it being not included in the exception, which is only of any writ, 
declaration or ſuit of appeal of felony or murder, any indictment 


or preſentment of felony, murder, or treaſon, or any proceſs up- 


on any of them, or any writ, bill, action, or information upon 
any popular or penal ſtatute. And Hale ſaid, that the exception 


3 Keb 465, 
85, 519. 


was an excellent key to explain the ſtatute by, and a perfect argu- . 


ment that in cafibus non exceptis the ſtatute was to take place. The 


reſt of the court were indeed of another opinion, upon the caſe of 


the King and Sherington Talbot, 1 Cro. But however, I am ten- 
der of giving my opinion upon the ſtatute, but I take it to be well 
as it is, or if it be not; yet it is amendable by the common law. 
To prove it to be well as it is, he uſed the ſame argument as Gould. 
And as to the caſe of Braaley verſ. Baggs, he ſaid, as it was re- 
ported in Nu. there was a gap of ſeven days, which was a great 
one, and by Croke's report of the caſe, the court 3 that 

ing the 


made; that this was only an error in proceſs, and was a mere mi- 
ſtake of the clerk. That beſides thoſe caſes of amendments at com- 
mon law in criminal caſes cited by Mr. juſtice Gould, there was 

| 4M" 1 9 9 Plumme s 
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Plumme's caſe, Palm. 480. the defendant was outlawed upon an in- 
dictment of murder, and the exactus was ad comitatum without 
ſaying meum, and the attorney general prayed a certiorari to the 
coroners, to certify where the defendant was exa&us, to the end 
that upon the return thereof they might amend the return of the 
exigent, according to a precedent cited in the time of Edward IV. 
where one Stanley was indicted, and it was in ſome places Sanley, 
and a certiorari was awarded accordingly. 1 Sid. 66. 1 Keb. 191, 
215. Rex verſ. Reed. Upon iſſue joined in an information of per- 
Jury, one of the jurors return'd upon the venrre facias was named 


J. S. and upon the diſtringas he was named F. S. jun. but he was 


not one of the twelve that tried the cauſe, and all the judges agreed 
it to be well as it was, and ſome of them held it was aided by the 
ſtatutes of 7eofailes, informations at common law not being within 
the exception. And Tijſden denied that, but held it to be amend. 


- able upon 8 Hen. 6. the eu Hoon being only as before. He cited 


alſo 1 Roll. 201. n. 36. Thorp verſ. Fanſhaw: if the award of 


the venire facias upon the roll be well, and this writ of venire fa. 


cias ill, yet it ſhall be amended by the roll; the roll being the act 


of the court, and the warrant of the writ, and the fault is only the 


miſpriſion of the clerk: this caſe is there ſaid to be cited Trin, 
39 Eliz. which caſe is reported in 3 Cr. 572. Rogers verſ. Bird, 


and was alſo cited by him. Where upon iflue joined in debt upon 


But note, that 
this was a day 
before the day 
of the te of 
the dftringas. 


a bond, the venire facias was returnable ſabbati poſt octabas Tri- 
nitatis, and the diſtringas was teſted the day after craſtinum Trini- 
tatis, and becauſe by the award upon the roll the venire facias was 
returnable craſtino Trinitatis, which was well, and was the warrant 
to make the venire facias, it was the default of the clerk to make 
it contrary to the roll, and it was therefore ordered to be amended 
according to the roll. He ſaid, that he admitted that theſe caſes 
were only civil cafes, but that the uſe he made of them was to 
ſhew, that theſe variances were only miſpriſions of the clerk, and 
were theretore amendable in this caſe, for the ſame reaſon that they 
were amendable in thoſe. | | 


Gould juſtice in his argument cited the caſe of Sir John Cur ſon et 
ux. 2 Cr. 529. an infermation upon the ſtatute of recuſancy for the 


recuſancy of the wife, the defendants appeared, and the record was, 


\ ſuper patriam, et attornatus domint regis fimliter ; and it was 


et praedifus Johannes Curſon et Magdalena veniunt, et praedicta 
Magdalena dicit, quod ipſa non eft i de culpabilis, et de hoc ponit ſe 


moved in arreſt of judgment for the defendant, that this plea was 


only the plea of a feme covert, which was void without her huſband 
joining with her, and conſequently no iſſue was joined: but it a 


pearing to the court, that the docket was, qucd Johannes Cur, 


miles et Magdalena uxor ejus, Gc. placitant non cul. they held, 


that 
4 


2 rere grsg be. 


PN 


, 


. 
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* 
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whether it was amendable by the ſtatute of 14 E 
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that was the warrant to the clerk, who ought upon that to have 
dawn the plea in both their names, and when he omits the huſ- 
band's, it is but the miſpriſion of the clerk, which ſhall be amend- 
ed, and it was amended accordingly. But otherwiſe, if the en 

had been, that the baron and feme had pleaded, quod ig non ſunt 


go culpabiles, becauſe that would have altered the iſſue. 


Powell juſtice made three queſtions. Firſt, Whether this reſe of 
the writ the next day were a diſcontinuance. ny If it were, 


% £5 0 
$ Hen, 6. And, Thirdly, If it be not amendable 1 theſe ſta- 


tutes, if it be amendable at common law. As to the firſt he ſaid, Diſcontina- 


it was a diſcontinuance. All proceſs muſt be teſted the ſame time ce. 
that it is awarded. So is the caſe of Bradley verſ. Baggs, and the 
reaſon of it is, that the award of the court only warrants taking out 
of the proceſs at that time, that it is awarded. And if any time 
intervene, it is a diſcontinuance in all caſes at common law, and 
conſequently the proceſs to the jury here is diſcontinued, and the 
diftringas is without warrant 21 Edw. 4. 20. Br. contin. 82. at the 
return of the venire facias the defendant was eſſoined, and had day 
by his eſſoin to Paſch, and it was held, that the jury could not 
have an idem dies, as you do in caſe, where there are two defen- 
dants, and one of them is eſſoined; but that there muſt be a habeas 
corpora to the jury returnable at the ſame day. There muſt be a 
chain of proceſs. The diſtringas might as well be teſted the 25, 
25 the 24, for they are both equally unwarranted by the award of 
the court, which is the reafon why the the in the prefent caſe is 


wrong. 


As to the ſecond he ſaid, the words of the ſtatute were very ge- 
neral, and might take in criminal caſes, and cafes where the Queen 
was a party; but he could not think, that the judges in all times 
could have been ſo miſtaken, as to take ſuch caſes to have been out 
of the ſtatutes, if the ſtatutes had extended to them; as it appeared 
plainly they had done, by reſorting always to the common law for 
amendments in theſe caſes, and not amending them upon the ſta- 


one ſyllable or one letter too much or too little; but as ſoon as tions. 
* the thing is perceived by the challenge of the party, or in other 

manner, it ſhall be haſtily amended in due form, without givin 
advantage to the party that challengeth the ſame, becauſe of ſuc 


* miſpriſion,”] That which he took to be the reaſon, why the ſta- 
tute of Edw. 3. did not extend to theſe caſes was, becauſe the 
unendment is to be made upon the challenge of the party, that 


cre 


\ 


| tutes, [The words of the 14 Ed. 3. are: © It is aſſented, that by 14Edw. 3. e. 6. 
* the miſpriſion of a clerk in any place, whereſoever it be, no pro- does not ex- 


* ceſs ſhall be annulled, or diſcontinued, by miſtaking in writing ul megnie- 


8 
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there is a miſtake, and without giving advantage to the party that 
The Queen is challenges the miſtake. And the Queen is never named in an a& 

| hended in a of parliament by the name of party. Now this act extends only to 

fatuce by the proceſs out of court, but the court by this ſtatute had no power to 

word party. amend any miſtakes in entries upon the roll; and therefore the 

| 8 H. 6. was made to enlarge the judges power of amendments, 

that it ſhould extend to other things beſides proceſs, but it was not 

intended to be extended to other ſorts of caſes. And the 8 Hen. 6, 

ſhall be expounded by the words, challenge of the party, in the 

14 Edw. 3. and the exception was only put in in majorem cautelam. 

As for the ſtatutes of jeofazles, the firſt, which is 32 Hen. 8. c. zo. is 

tied up by the recital all through, and the body of the act, to the 

party demandant and plaintiff, and the party tenant and defendant; 

and though there is no exception in this act, yet it was made a 

great queſtion, if this act extended to the vouchee, where he entred 

into the warranty, and became tenant, and a verdict paſſed for him, 

the judges adhered ſo nicely to the very words of the ſtatute. In 

all the ſubſequent ſtatutes of jeofazles there are exceptions, which ex- 

tend to except theſe caſes, though, if there were none, they ought 

: all to be expounded upon the foot of this firſt ſtatute. Hale chief 
| juſtice ſeemed indeed in my lord F:t2zwalter's caſe to think, that it 
was within the ſtatutes of jeofazles, but there was never any judgment 

Tef of anori- given upon the foot of thoſe ſtatutes. But ſuppoſing it were a civil 
ginal not s- Caſe, it may be a queſtion, whether this fault in the 1% of the 
mendabl* writ would be amendable or no. Now the eſte of an original writ 
gs 7 a is not amendable. And fo it was reſolved by the houſe of lords, 
writ of aſiſe with the concurrent opinion of all the judges, upon conſideration 
was duodeer? of Gage's caſe, 5 Co. 45. b. in the caſe of my lord Jeffreys, [and a 
and not a- judgment given in Wales upon the authority of that caſe was re- 
mendable, but yerſed. And upon that occaſion the record of that caſe was ſearched 
2 8 for, and found not to warrant the report. And Holt chief juſtice 
Note, This - ſaid, that the record of the caſe is in Co. intr. tit. err. p. 9, 250. 
_— bythe and the judgment of the court is contrary to the report, for the 
the cle Writ was not amended, but the fine was reverſed. And as I have 
Harvey v. heard Twvſden juſtice ſay, the eſtate is enjoyed under that judgment 
Broad this ever ſince.] But ſome think that a judicial writ differs, and that 
mn the tele of that is amendable by the roll. This matter was made a 
of Gage's caſe, queſtion in the caſe of Carew verſ. Merler, 3 Cro. 820. where in et- 
on Os - , Tor of a judgment in debt, the venire faczas appeared to be teſted af- 
on «4 entry ter the judgment, and the court held, that this, though certified 
was after the to be ſo, could not be taken to be the venire facias in this action, 
_ N and that they would intend the cauſe was tried without any, which 
n the judgment WAS helped by the ſtatutes of jegfailes. But as to amending it, they 
* was reverſed. took this difference, that the return of a writ might be amend- 
| - pag 129: * ed, becauſe that is warranted by the award upon the roll, and there- 


A ſeire facias in C. B. was teſted on a Sunday, and the judgment was reverſed, Dier 168. n. 17. 
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Gre being made different from that, might be amended. But the 


(ae of a writ can never be amended, becauſe the roll makes no 
mention of that. But he ſaid, it was the neſcience of the clerk to 
make the feſte of another day than the award of the court was, for 
he ought to know, that the writ ſhould be teſted, when the court 


Awards it. The later books have gone contrary to this, caſe in 


Croke, where the writ has been an ill writ, as if it were teſted out 
of term ; but this was a good writ, and therefore it ſhould ſeem, 
that it were not amendable. But in Yu. 64. Newll verſ. Bates, 


the venire facias was returnable 15 Hil. and was teſted the 12 of Fe- Te of a judi- 


cial writ 


gruary, which was after the return, and it was amended and made 
to iſſue before the return, becauſe it was but the default of the clerk. 
And a precedent was ſhewn, where a venire factas teſted out of term 
was amended and made to bear 9e in term; and in the principal 
caſe, the diſtringas was teſted the 12 of February, and amended, 
and made to agree with the return of the venire faciat, becauſe but 
the miſpriſion of the clerk. And the caſe of Lee ver. Bacon, Nelu. 
64, 69. in treſpaſs in the county of Salap, and not guilty pleaded ; 
the venire facias was vicecomiti, omitting Salap, and yet the ſhe- 
riff of Salop returned the jury; and it was amended, becauſe it 
was the fault of the clerk. He concluded, that if it had been a ci- 


amendable. 


vil caſe, he ſhould have thought it amendable upon the ſtatute of 


Hen. 6. becauſe it was but the miſtake of the clerk, and appeared 
to them to be ſo upon the examination they had taken of the 
matter, | | 


As to the third point he ſaid, that he admitted that there were 


amendments at common law. But the inſtances of what was done 


with relation to records in the ſame term, would conclude nothing, 
becauſe it is not a record, though the entry be made, till after the 


- 


term, but is during all the term in the breaſts of the judges. And 8 Co. 157. 4. 


that ſaying of my lord Coke, that at common law miſpriſion of the 
clerks in another term in proceſs was not amendable by the court, 
for in another term the roll is the record ; muſt be underſtood of 
the award of the proceſs by the court upon the roll. For the miſ- 
prion of the clerk in making out a writ with a wrong Ze/te is not in 


the breaſt of the court, and therefore that ſaying muſt be reſtrain'd ) Hen. 6. 30. 


to the award of the proceſs upon the roll. For proceſs is never 
any otherwiſe in the breaſt of the court, than as they award it; and 
therefore there will be no difference as to this amendment, whether 
it be done in the ſame term, or in another. There is no caſe of 
amendments at common law, where it has been extended fo far as 
to amend proceſs, but only the acts of the court in entring continu- 
ances. There have been amendments made in criminal caſes as at 
common law, but never any that were founded upon the ſtatute of 


Hen. 6. But I cannot come up to theſe caſes; as Harris's caſe, 
| 4 N | | "26 


| 1 


e „ * 


* 


Mich. Term 3 Annae reginae. 


1068 


2 Cr. 502. [The caſe there was, a record of an indictment af 


ſance was removed into the King's Bench by certiorari, and in the 


joining the iſſue theſe words, et Richardus Warer qui pro domino 
rege ſeguitur ſimiliter, &c. were leſt out; and it being moved in 
court, that there was no iſſue joined; the court, in regard it was but 
a matter of courſe, and the omiſſion of it was but the default of 
the clerk, ordered it to he amended, and it was ſo done, and thoſe 


words inſerted, though it was divers years before, and in the time 


of another clerk of the peace, yet the preſent clerk of the peace was 
ordered to amend it.] The reaſon of that was, becauſe it was 


looked upon to be a thing of courſe. But I cannot come up to it. 


That is not this caſe. I cannot come up to that caſe in Palmer 
neither, and there are multitudes of caſes contrary to it, where out- 


lawries have been reverſed for that exception. That caſe cited by 


Yetverton does not appear certainly, what the miſtake was, and the 
ſingular number for the plural might be very material. As to the 
amendment in Sir John Curſon's cate, that might be, becauſe it 
was but a mere miſtake in the entry, and there was a docket to 
warrant the amendment. As to the caſe in Keble, there they 
thought it was well, becauſe that juryman was not one of them 
that tried the cauſe ; and they thought it was the ſame man, and 
that junior was only a farther aſcertaining of him ; and I do nct 


Amendments find that it was amended. I think criminal caſes may be amended 


in criminal ca- 


ſes may be as 
far as they 


as far as civil caſes might by the common law. But then in order 
to know how- far that is, you muſt look into the old books, 


might in civil and ſee what was done before the 14 Edw. 3. and where we can- 


at common 


law. 


- 


not find any precedent of an amendment to warrant it, we muſt 
not extend our power of amending at common law indefinitely, 
And this being an error in proceſs, I think it is not amendable at 


common law. . 


Holt chief juſtice. This is an omiſſion in a point material. The 
teſte of the diſtringas ſhould have been the 23, and it is the 24; 
the di/tringas ſhould have iſſued the ſame day the venire facias was 
returnable, Suppoſe a man has day in court the 23, and no new day 
is given him till the 24, this will be a diſcontinuance, becauſe he, 
having no day given him on the 23, is at the expiration of the 23 ou! 
of court, and when you give him a day upon the 24, you give it 
him behind his back. The defendant indeed in this caſe had a day 
upon the roll, but then the writ of d:/tringas is without any warrant 
by the roll, being different from that which was awarded by thc 
court, and ſo the di/tringas iſſued without any authority. So there 
is a material variance between the writ iſſued, and the award of the 

Court, and that will make it a different writ from that which was 
awarded, This is a good writ, and the ſtatute intended only to 
amend writs that were vicious by the miſtake of the clerk, in wi 

3 | | ; : ting 
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ting & letter or ſyllable wrong. But if you will amend this di- 
fringas, you muſt make it, as if it iſſued the 23 of October, when 
indeed it is a vicious writ, and iſſued ill. If this miſtake had been 
in proceſs in a civil caſe, it had been aided after verdict, and fo 
n thoſe caſes ſuch miſtakes may be amended or not at pleaſure, 
which will anſwer all caſes of ſuch amendments in actions between 


party and party. But I would be glad to ſee ſuch an amendment 


between the ſtatute of Hen. 6. and 32 Hen. 8. Indeed a eſte, that 
is impoſſible, or upon a Sunday, or out of term, is amendable, be- 
cauſe it is a plain miſtake of the clerk. And that was the reaſon of 


the caſe of Nevil verſ. Bates : there the tefle of the venire facias 


was after the return and ill, being to diſtrain jurors not ſummoned. 
The caſe of Bradley verſ. Baggs proves that this isa diſcontinuance : 
and it is the conſtant courſe to teſte the ſucceeding writ the ſame 
day the former writ was returnable, and it is always ſo done in the 
Common Pleas, however it may be uſed here. But the clerks are 
not agreed it ſeems about this matter, and ſo it ſeems to be a mat- 
ter of ſkill, I ſhould have thought this miſtake not amendable, if 
it had been in a civil action, and therefore @ fortiori I think it not 
amendable in a criminal proceeding. | | 


Atſter the chief juſtice and Powell had delivered their opinions, 

that this miſtake was not amendable, Powys who had delivered his 
opinion with great dubiouſneſs, and concluded it only, that he ra- 
ther thought it amendable than not; becauſe as he faid, it ſhould 
not go upon a court divided, came over to them, and held it not to 
be amendable. | | | 


Note, I was not preſent at the arguments, expecting it would 
have been printed, all the proceedings having been taken for the 


purpoſe in ſhort-hand, and was not for the ſame reaſon ſo exact in 


the taking the arguments of the judges, which therefore may not 
improbably have been miſtaken ; and therefore I ſhall add ſome few 
caſes that were cited in this caſe, that are not cited before, but 
without any inference or application. 1 


For the amendment 1 Cr. 144. Sir Humphry Tufton and Sir 
Jabn Aſhley's caſe, in a quo warranto againſt the corporation of 
Maidilone, a judgment was entred by diſclaimer by conſent, of all 
liberties virtute vel practextu literarum patentium gerentium datum 
17 Jac. Reg. but the words gerentium datum 17 Fac. Reg. being in 
the margin of the paper book, and a ſtroke made croſs them, the 
clerk in ingroſſing the judgment had omitted them. And now it 
was moved, that they might be inſerted, having been omitted by 
the meer negligence of the clerk. And though it was oppoſed, be- 
cauſe none of the ſtatutes of amendments extend to caſes * 
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King is party, and the amendment will alter the record in ſub. 
ſtance, and ſuch an amendment cannot be made in another term, 
much leſs in another year; yet it appearing to the court to have 


been the intent of the parties, to have thoſe words in, and Mr. At. 


torney certifying, that they were inſerted in the paper book by his 
own hand, according to their intent, and it not appearing, when or 
to what intent that ſtroke was made croſs them ; it was held by all 
the judges to be amendable by the courſe of the common law, and 


as well in another term, as in the ſame term, and as well in the 


1 Roll. 196. 
A. 1. 


caſe of the King as of a common perſon ; it being a meer miſpriſion 
of the clerk. | 


' Againſt the amendment 34 Hen. 6. 20. upon an iſſue joined in en 
action of debt, upon the venire facias 24 jurors were returned, and 
upon the habeas corpora, and all the proceſs after, only 23. And 
for this all the proceſs after the habeas corpora was held void, and 
that it could not be amended, and a new habeas corpora was grant- 
ed. 2 Roll. 3. 11. Upon an iſſue joined in an action of debt, the 
diſtringas was awarded upon the roll returnable in tres Paſch, but 
the writ was made out returnable guindena Paſch. and a trial wis 
had on that day, and judgment for the plaintiff ; and reverſed, be- 
cauſe the writ was not warranted by the award upon the roll; and 
though the docket was, that the diſtringas ſhould be returnable 
guindena Paſch. and that the parties ſhould have that day, yet they 
would not amend the award, the roll being the act of the court in 
another term. Dier 211, in error to reverſe an outlawry, the 
writ of exigent was awarded upon the roll returnable c&#ab. Mict. 


and the writ of exigent was made returnable menſe Mich. and ad quir- 


tum comitatum tentum inter cctabas et menſem the party was outlawed; 
and erroneous, becauſe the writ ought to be warranted by the roll. 
Telu. 60. Brigs verſ. Thompſon : an information upon the ſtatute of 
21 Hen. 8. againſt a ſpiritual man for taking land to farm, upon iſ- 


ſue joined the venire facias was awarded upon the roll returnable 


coram nobis ubicunque, &c. but the writ of venire facias was made 
returnable coram nobis, leaving out the words ubicungue, &c. not 
anſwering to the roll, and utterly uncertain, the King's Bench be- 
ing removeable ; and for this the judgment was arreſted. 8 Co. 162. 
b. Blackmore's caſe. The ſtatute of Henry VI. does not extend to 
appeals, nor to pleas of the crown, or to any proceedings upon 
them, for they are excepted, nor to the amendment of any exigen, 
to cauſe any one to be outlawed, &c. 2 Sid. 7, 12. An attorney 
gave inſtructions to his clerk, to make a capias ad ſatisfaciendum 
returnable in Trintty term ; and he ſeeing that the laſt day of that 
term was the twenty-fifth of June, by miſtake in writing Fuly for 
June, made it returnable the twenty-fifth of July: and upon mo- 
tion refuſed to be amended, That the ſtatutes of jeofailes do net 


extend 
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extend to this caſe, 8 Co. 163. a. Blackmore's caſe, when a verdi& 
upon an iſſue tried is given. So miſpriſions are not remedied by - 
„2 Hen. 8. 18 Eliz. or any other ſtatute, but remain yet not 
zmendable, in appeals or pleas of the crown, as indictments, c. 
or any proceedings upon them; for they are excepted in the a& 

8 Hen. 6. and the ſtatute 32 Hen. 8. and 18 Eliz. does not ex- 
tend to them. 1 Ventr. 17, 35. Perry's caſe: In an information 
of forgery, the forging was laid at S. and the publication at D. 
and upon iſſue joined the venue was from D. only, and it was held 

to be a miſtrial, and not aided by the ſtatutes of fegfailes, neither 
within the words, nor intention of them; though it was urged for 
the King, that it was an information at common law, and ſo not 
within the exception, | | 


| S. C. Salk. 42. 
Slater ver/. May. 8. C. Met 
304- | 
IN adminiſtrator cum teſtamento annexo, durante abſentia of an B 
A executor, brought an action: and upon demurrer to the de- am = 
claration Mr. Broderick took exception, that it was ſaid in the rhe Sarge 
declaration only that the executor was abſent, and not ſaid where, ab/entia of an 
for it might be only from this court, and it ought to have been — 
averred, that the executor was abſent in partibus tranſmarinis. cutor h is par- 
That in all caſes of a temporary adminiſtrator, if he will bring an % rran/ma- 
action, he muſt aver that the adminiſtration has continuance. So 
it is of adminiſtrator durante minori acetate, he mult aver, that the 5 Co. 29. a. 
perſon during whoſe minority, &c. is under the age of ſeventeen. 
So 3 Keb. 212, Buckley verſ. Welch; if an adminiſtrator pendente 
lite brings an action, it was agreed by the court, that he muſt aver, 
that the conteſt continues. And there is no authority in the law 
againſt it. As to the caſe in 4 Mod. 14. Hodge verſ. Clare, where 
in a ſcire facias brought by an adminiſtrator durante abſentia upon 
a judgment, and upon demurrer to the ſcire facias this exception 
Is ſaid to have been taken, and that the court refolved, that the 
defendant onght to plead it; upon ſearch ot the roll in that caſe, 
there is a full averment, that the perſon, during whoſe abſence, 
was in partibus tranſinarinis, and no ground for the objection. 


The chief juſtice and Powell ſaid, that the adminiſtration u- 

raute abſentia muſt be intended of an abſence out of the realm, 

and therefore the adminiſtrator plaintiff in his declaration ought to 

aver, that the executor is out of the realm. And the chief juſtice 

ſaid, that it was reaſonable there ſhould be ſuch an adminiſtrator, | 

and that this adminiſtration ſtood upon the ſame reaſon as an ad- geerLut. 342. 
n.niftration durante minori acetate of an executor, viz. that there | 
ſhould be a perſon to manage the eſtate of the teſtator, till the 


40 perſon 
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tion upon 4 Med. ſee the inconveniences of theſe ſcambling re. 
ports, they will make us appear to poſterity for a parcel of block. 
heads, | | = TR TT CEE, 


Judgment was given for the defendant. 


S. C. Salk. Clerk ver}. Withers. 


322. 

S. C. 6 Mod, | | 3 . | | 
en A Writ of error of a judgment in the Common Pleas upon 2 
Any ſcire facias by Clerk againſt the defendants, ſheriff of Mid. 


1 Bull. 29. dleſex, The caſe appeared to be, that one Dives as adminiſtratrix 


* Abr. of J. S. had recovered a judgment for 304 l. againſt Clerh, and 
Pernard 81. ſued out a ſeri facias upon that judgment, directed to the defen- 
An admini- dants, ſheriff of Middleſex. And upon that writ the deferdants 
meats 1 returned, that he had ſeiſed goods to the value of the debt, and 
„ they remained in his hands pro defectu emptorum. Aſte werd; 
out a /ieri fa- and before the goods were ſold, Dives died, and Clerk ſued out 


cias z on whic 


cle le, re. this /cire facias to the defendant, to ſhew cauſe why the gods 
turned, that ſhould not be reſtored to him; as ſuppoſing that now Dives is 


_ 4% dead, there is no body can have the fruits of the execution. And 


| fed renarſe. upon demurrer to the writ, judgment was given for the defendant 


runt in mani in the Common Pleas. 
bus pro di fedtu 


emptorum; before the goods were ſold, the adminiſtrator died, the defendant brought Airs facias againſt the 
ſheriff to have reſlitution. | 


This caſe was argued ſeriatim by all the judges ; and by their 
unanimous opinion judgment was affirmed. Note, the matter was 
not debated in the Common Pleas. 


When the Gould juſtice. I am of opinion, that judgment ought to be 


defendant's firmed, for theſe reaſons : firſt, becauſe Clerk is by this ſeifing 


goods are ſei 


ſed on a firs Of his goods in execution diſcharged of the judgment ; and there- 
* fore where upon a feri factas the defendant paid the debt to the 
Sm ſheriff, this was held to be a good plea to an action of debt upon 

the judgment, 3 Cro. 208, 390. I Lut. 588. So in a ſcire facias 
upon a judgment the defendant pleaded, that his goods were taken 
in execution by the ſheriff upon a eri facias upon that judgment, 
and well, 3 Cro. 237. So in Drke's caſe, Trin. 30 Car. 2. H. R. 
rot. 504. (ſee the caſe by the name of Dike ver /. Mercer, 2 Show, 
394.) where two men were bound jointly and ſeverally, and judg- 
ment and execution had againſt one of them, and his goods ſciſed, 
but the ſheriff had not ſatisfied the plaintiff, nor ſold the goods: 


matter; and it was held, it was no plea for him, becauſe it was 
not ſatisfaction; but it was held, that it would have been a good 


perſon appointed by him is able. And he ſaid, upon the oblerm. 


and in an action of debt againſt the other obligee, he ple ded this 
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plea for that defendant, againſt whom the judgment and execution | 

was obtained, if he had been ſued again. Secondly, the ſheriff The ſherif 

may ſell the goods by authority of law, without a writ of vend:- — 
tien exponas, and after his year is expired, and he is out of his on a fri f. 
office. And ſo is 2 Cr. 73. The caſe of Thoroughgood in Ney 73. , rug 
i; that if the plaintiff dies after a fieri facias awarded, yet the es, ter 
ſheriff may levy the money. And if the plaintiff makes no exe- be is out of 

cutors, nor adminiſtration is as yet committed, the money ſhill be his office. 


brought into court, and there depoſited, until, Sc. And where Plaintiff dies 


8 a" 


—_ 
* 
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a eri facias goes to the ſheriff, he cannot return, that the plaintiff —_— 


i; dead, and therefore he did not execute it, 1 Crs. 459. or if he 


execute it, and levy the money, and the plaintiff dies after that, 


and before the return of the writ, the executor or adminiſtrator 
ſhall have the benefit, and ſhall have the money, 1 Crs. 459. 


1 Sid. 29. Where the executor ſues an e/egzf upon a judgment 


recovered by himſelf, and before the debt is levied dies inteſtate, 
the adminiſtrator de bonis non ſhall take advantage of this execution: 
otherwiſe, if he had died before execution ſued out. The ſub- 
ſtantial part of the execution in this caſe is executed in the life-time 
of the executor, and there 1s nothing wanting to compleat it, but 
the formal part. For as ſoon as the ſheriff ſeiſes the goods by vir- 


te of the writ of fierz facias, he gains a ſpecial property in them, 


and may maintain treſpaſs againſt the defendant, if he takes them 


away. So is 3 Cro, 635. So he may maintain rover againſt a a 


ſtranger, that takes them away. Milbrabam verſ. Snowe, 2 Saund. 
47. I Lev. 282. And in that book Ke/ynge holds, that the pro- 
perty is diveſted out of the owner, and veſted in the party at 
whoſe ſuit the writ iſſued. When the ſheriff has returned, that 


he has levied 100/. an action of debt lies for the adminiſtrator de 


bers non againſt the ſheriff. This is not like the cafe of Cleve and 
Veer, 1 Cro. 450, 457. 1 Jones 385. where an executor ſued out 
an extend! facias upon a ſtatute, and before the inquiſition taken 
died, and the adminiſtrator de Sni non ſued out a /tberate, and 
the execution was held to be void, becauſe by the death of the 
executor the writ of extend; facias abated ; for there was a farther 
act to be done, which is not in this cafe, vix. the awarding a 
lberate, which is an act of the court; and till that is awarded, 


the execution is not compleat. 


Prays juſtice ſaid nothing new, as I obſerved, but only that 


the caſe in Sid. 29. was a ftronger caſe than this. 


Powell juſtice. I am of opinion, that this ſcire facias does 
not lie. The queſtion is, what ſhall become of the goods, whe- 
ther Clerþ ſhall have them again? He ſuppoſes that no body has a 
title to them but him, becauſe he has the general W 
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ſhall not determine how it would have been, if execution had not 
been in part executed. As my brother Gould obſerves, it is a good 
plea by the defendant, that the ſheriff has taken his goods in exe. 
cution, and till detains them. An execution is an intire thin 

and that ſheriff that takes the goods in execution, ſhall go Sg 
and fell, though he is out of his office, and not the new ſheriff 


And ſo is 34 Hen. 6. 36. u. 5. the reaſon of which caſe is, be- 


cauſe an execution is once begun before a writ of error allowed, 


and a writ of error that comes after is no ſuperſedeas to the execu. 


tion. For the ofliccr in that caſe is only to go on to compleat it, 
This caſe differs from the caſe of Cleeve and Yeer, becauſe in that 


_ caſe there muſt be a /iberate, which muſt be awarded in the court; 


Upon a fieri 
factas the 
ſheriff may 
pay the mo- 
ney to the 
plaintiff. 


* 


and that is the reaſon of that caſe; becauſe there is ſomething fir- 


ther to be done, and therefore the death of the executor plaintiff 


abates the writ, But in this caſe a venditioni exponas is not awarded 
by the court. But then it is objected, what ſhall become of the 
money, when here is no plaintiff in court to receive it? As to 
that the money muſt be brought here, and ſhall be kept in court, 
as money recovered in the executor's life-time, till the perſon that 
has title applies to the court for it, and upon producing to the 
court his title, vg. his letters of adminiſtration de bonis non, the 
court will deliver him the money. | 


Holt chief juſtice. The queſtion is, whether the defendant in 


the action ſhall have a ſc:re facias againſt the ſheriff or no? And 


I am of opinion, that the judgment ought to be affirmed. 


1. Becauſe, after ſeiſure of the goods, there is nothing to be 
done by the ſheriff, but to bring the money into court, though in- 
deed if the ſheriff pay the money to the plaintiff, that is well, 
For the writ is, quod fieri facias de bonts, Cc. et denartos ills 
habeas coram nobis, &c. ſo that when he has ſeiſed the goods, he 
has nothing to do but to bring the money into court. And the 
death of the plaintiff after the ſeiſing of the goods, docs not hinder 
the ſheriff from executing the reſidue of the writ, which is to 


bring the money into court. 


2. Though the ſheriff is out of his office, yet he is bound to 
ſell the goods. For when he has returned, that he has ſeiſed the 
goods, and that they remain in his hands pro defectu emptorum, 
that is no diſcharge to the ſheriff, but only an excuſe to the court, 


But he muſt till fell the goods even without a venditioni exponas, 


and he is compellable to do it, though he is out of his office. 
And for that purpoſe a diſtringas nuper vicecomitem lies againſt him, 


Diftringas nu- of which writ there are two ſorts. The firſt the old fort, which 


per Vice wo 


ſorts, 


is mentioned in the book of 34 Hen. 6. 36. u. 5. to diſtrain nuper 
= | uit 
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««cecomitem, ita quod bona illa venditioni exponat, et denarios prove- 
entes liberari faciat praefato nunc vicecomiti, ut ipſe vicecomes de- 
narios illes coram juſticiariis hic habere poſit tiel jour, ad reddendum 
raefato querenti. And if this writ lies, it proves that he has an 
authority to ſell the goods; or elſe it would be unreaſonable, that 
the party ſhould have ſuch a writ. For confider what is to be 
done on this writ, for the ſheriff muſt return iflues againſt the 
od (ſheriff upon it, and fo in inſinitum; which would be ſtrange, 
to compel a man to ſell goods, that has no authority. The other 


bort is indeed new. You have it in Raft. Intr. 164. Theſ. brev. 


go. and is to diſtrain the old ſheriff, to fell the goods, and have 
the money himſelf in court at the return of the writ. Then 
ſince the ſheriff is compellable to fell the goods, what hinders him 
from doing it, though the plaintiff is dead. The ſheriff is an- 
ſwerable for the value of the goods after he has ſeiſed them, and 
he is bound to fell them at all events, and he is bound to the 
value he has returned them to be of. And though the goods are 
lot or reſcued from him, he is bound, not to that value they 


may after appear, or be found to be of, but to the value he re- 


turned them to be of; that is the value he'is bound to, and an 
action of debt lies againſt him for that value. And that is the caſe 
in Saurnders's Reports (2d part 343. Mildmay verſ. Smith) and by 


the ſame reaſon he is compellable to ſell them according to that 


value. 


3. The plaintiff has no farther remedy againſt the defendant, 


againſt whom he recovered his judgment, but muſt go on againſt 
the ſheriff, For the detendant having loſt his goods, may plead, 
levied by eri facias, in bar to an action of debt or ſcire facias 
upon the judgment. And to this purpoſe is the caſe of Atkinſon 


and Athinjen, 3 Cro. 390. where in a ſcire facias on a judgment 


in detinue, the defendant pleaded, that upon a d;/tringas upon that 
judgment to the ſheriff, he delivered the goods to the ſheriff; and 
that was held to be a good plea. And the ſeifing the goods upon 
the diſtringas is the ſame thing in that action, as levying the money 


upon a fiert facias in other caſes. And as my brothers fay, it has 


been held to be a good plea, that the defendant's goods were ſeiſed 
upon a ſieri facias. | | 


4. This caſe differs from the caſe of Cleve verſ. Veer. The 
judges held there, that the extent was void, becauſe the writ was 
abated. But why? Becauſe no right was veſted by the extent. 
For the purport of that writ is to extend and ſeiſe into the King's 
hands, that he may deliver to the plaintiff; which is to be done 
upon the award of the /iberate, which could not be awarded in 
that caſe, becauſe the executor, who was plaintiff, was dead ; any 


4 | more 
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more than where an executor ſues a ſcire facias upon a judg- 
ment, and has a judgment, quad habeat executionem, and then 
dies, the adminiſtrator de bonis non cannot ſue execution. But 
here is no neceſſity to have any thing more done, or any act of 
the court, to enable the ſheriff to fell the goods; but in that ca 
the plaintiff could not enter without a /berate. And this dif. 
ference ſeems to be intimated, though not ſo clearly, in the caſe 
cited out of 1 Sid. 29. Here the ſheriff is become reſponſible to 
the executor for the value he has returned the goods at, and he is 
chargeable to the executor in the right of the teſtator. And when 
that right is come to the adminiſtrator de bonrs non, the ſheriff 
ſhall bring the money into court, and upon the adminiſtrator 4- 
bonis non coming in and ſhewing his letters of adminiſtration, he 
ſhall take it out. Here is no further act to be done to impower 
the ſheriff; for though the return of the reſidue in cuſtodia pro 
d efecku empterum is a good excuſe, ſo as the ſheriff ſhall not be 
amerced, though he has not brought the money into court; yet 
he muſt ſell the goods in convenient time: for if a diſtringas is 
taken out, he muſt ſell the goods before the return of the writ, 
or elſe he forfeits iſſues. | 


Armit ver/. Breame. 
Tatr. Hi. 2 fin. Rot. 247. 


EBT upon a bond conditioned to perform the award of 

John Olley, &c. of and concerning all ſuits, &c. now de- 
pending between the ſaid Charles Breame and Theophilus Armitt, 
for or by reaſon or means or on the account of any erection, ed!- 
fices, piles of wood, pipes, water-courſes, balconies, back-doors, 
ways and paſſages, or other act, matter, cauſe or thing whatſoever, 
by the ſaid parties, or either of them, in or to the detriment, da- 
mage, annoyance and impediment, or by infringing on the right 
of the one or the other of them reſpectively, erected, placed, built, 
committed, done or ſuffered in, upon or about all and every or 
any the meſuages or tenements and wharfes, with their appur- 
tenances, ſituate and being within the precin& of the hoſpital of 
Bridewell, London, which they and cach of them reſpectively claim, 
hold and enjoy by, from and under the mayor, commonalty and 
citizens of the city of London, governors of the ſaid hoſpital, or 
any of them, by virtue of any leaſe or aſſignment of leaſe, or 


other power whatſozver : and do and ſhall produce and ſhew to 


the ſaid arbitrators, or ſuch of them as ſhall require the ſame, the 
leaſe, aſſignment of leaſe, or other power, whereby the ſaid defen- 


dant holds his part of the premiſſes, or a true copy thereof, to 1 
. 
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peruſed by the faid arbitrators, as they ſhall think fit, Sc. The 
defendant pleads, that before the time limited by the arbitrators to 
make their award in, ſcilicet, tiel jour, ipſe produxit et oftendebat 
o the arbitrators at their requeſt dimiſionem et poteſlatem, per quam 
em the defendant feuuit ejus partem pref. ſcilicet, omnes 
evidentias ſuas, et totum titulum ſuum adinde per eos perutend. 
preat aptum futabant ; and the arbitrators made no award. The 
plaintiff replies and ſets out an award, which replication, as 5 
fir as concerns the objections taken and debated, was this: That 
the arbitrators the gth of Ocfober 1702 did make their award in 
writing de et ſuper praemiffis in conditione pracdicta ſuperius ſpeci- 
fcatis, and thereby did award, that the ſcaffolds and deals of the Thatthe feaf- 
{uth part of the houſe of the plaintiff ſhould be taken down son dnn 
within 58 pays, @ datu ſcripti arbitrii, &c. and no more ſcaffolds within 58 
ſhould be erected, or built, nor deals piled, between the river 4:95 0 aan . 
T:ames, and the aforeſaid houſe of the plaintiff, within the breadth — | 
of the then lights of the ſaid houſe, yet the ground to be uſed for 
:2y goods as a wharfe by the defendant, ſo that the windows of 
the ſcutb part of the ſaid houſe of the plaintiff ſhould not be 
darkened or obſtructed : and the arbitrators did further award, 
that the balcony of the /ourh part of the houſe of the plaintiff 
{ould be taken down, if the defendant ſhould deſire it, within 
three months next after the execution of the aforeſaid award : and 
the arbitrators did further award, that the drain and water-pi 
which tunc venerunt ſubter wharfam praedictam of the defendant 
ad auſtralem partem praedictae domus praedicti the plaintiff, ſhould 
remain as the ſame then were, and that the defendant hcentzam 
daret ad temtus conventens pro emendatione et reparatiene inde fi oc- 
caſo foret : and farther, that the wall of the weft fide of the 
plaintiff's houſe is a party-wall, and that if the defendant ſhould 
at any time hereafter build againſt it, he ſhould pay ſo much of 
the charges, and half the charges of a party-gutter ; and that the 
water ſhould be brought down from thence ſuper diam wharfam 
fraedicti the defendant, Sc. And although the plaintiff has al- 
ways kept and performed all things in the ſaid award, which were 
ot his part, to be kept and performed, and pretgſtando that the de- 
fendant has not done ſo on his part: the plaintiff in fads dicit, 
that the ſcaffolds on the /exuth part of the houſe of the plaintiff in 
the writing of award aforeſaid mentioned at any time within 58 
days 4 datu ſeripti arbitrii ge were not taken down ſecun- 
dum formam et effettum arbitrii praedicti, but the defendant the 
lame ſcaffolds on the ſouth part of the houſe of the plaintiff in 
the writing of award aforeſaid mentioned 4 datu ſeripti arbitrii 
braedicti by the ſpace of 58 days et ultra ibidem continuavit, et 
bucuſque continuare permiſit, contra formam et effettum arbitrii 


praedieti, et boc, &c, To this the defendant demurred. And the 
| 3 plaintiff 
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plaintiff joined in demurrer. This caſe was argued by Mr. F 
tague and Mr. Raymond for the defendant; and by Mr. Brogeric; 
Uncertain, and Mr. Eyre for the plaintiff, And the exceptions inſiſted on 
were, that the award was uncertain, both as to the time when it 
ſhould be performed, the ſcaffolds by the award being to be pulled 
down within 58 days from the date of the award, and it does not 
appear any where in the plaintiff's replication, that the award had 
No date. any date, neither indeed had it any: and alſo the award does not 
0 3% appoint who ſhall take the ſcaffolds down. And this is as uncer- 
Plowd. 491. tain. as Salmon's caſe, 5 Co. 77. U. 3 Cro. 432. Moor 359. where 
3 Bulſt. 312. the award was naught, for not appointing in what ſum the per- 
- Naw: <4] ſon ſhould be bound. And yet Mr. Raymond ſaid, a covenant or 
2 Salk. 463. promiſe to enter into a bond, that the obligee ſhall enjoy certain 
land (which was to have been the condition in Salmon's caſe) or 
7 ns for payment of money to the obligee, without mentioning .in 
2 Cro. 116. what ſum the bond ſhall be, is good; and it ſhall be underſtood 
according to common intendment ; and in the one caſe ſhall be 
to the value of the land, and in the other double the money to be 
paid. But it is otherwiſe in caſes of awards, which muſt be final, 
and where no averment or intendment can be admitted to ſupply 
the deſect of certainty, and make it good, as may be done in thoſe 


other caſes: and this is the ſtanding difference. And ſo is 5 C. 


78. a. Salmon's caſe. And awards have been held to be naught for 
the like uncertainties, as the caſe of Maſſey and Aubrey, 1 Rel, 
Abr. 264. Styles 365. where in an award between landlord and 
tenant, the arbitrators awarded among other things, that the te- 
nant ſhould pay the landlord the arrears of rent ſince the land- 
lord's purchaſe, and becauſe it was uncertain what that was, and 
the tenant could not come to the knowledge of it, but at the 
curtely of the landlord or the vendor, the award was held to be 


naught. So the caſe in 2 Cro. 314. an award that A. ſhall give 
ſecurity to B. for payment of 16. at two days, was held to be 


void for the uncertainty what ſecurity it ſhould be, whether by 
bond or otherwiſe. And though it is true, that an award may 
be good in part, and void in part, yet the breach being a{gned in 
the non-performance of this part of the award, if this be void 
he can never have his judgment. Another objection was, that 
the arbitrators had made their award of a matter that was not ſub- 
Does not ap- initted to them, and ſo had exceeded their authority. For it did 
pear, that he not appear, that the plaintiff's houſe, Cc. were within the pre- 


matter was 


within the Cinct of the hoſpital of Bridewell, Londen; and though the award 
ſubmillion. was pleaded to be made de ct ſuper praemrſfis, yet that would not 
help it. And to this purpoſe the caſe in Dyer 242. was cited: 

where a ſubmiſſion to an award was for and concerning the right, 

Sc. of a certain parcel of land containing by eſtimation 200 acres 

wocatae Heljlorn? linge, &c. the arbitrators awarded, that in - 
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waſte lands of the vill of Helſtorne, the defendant ſhould have the 
brakes there growing during his life, &c. and in the replication, 
ſetting out the award, there was an averment, that the parcel of 
land, where the brakes grew, is the ſaid parcel of land called 


Helforne linge, for the right, &c. of which the parties ſubmitted | 
to the award; and the award was held to be naught, for this 


among other reaſons, becauſe it was not of the matter in ſub- 
miſſion, nor of any generality that comprehended it ; but of an- 
other matter. And the averment of the party cannot expound the 
intent of the arbitrators. Another objection was, that the award 
was not mutual, for that every thing, that was awarded to be 
done, was for the benefit of the plaintiff, and there was nothing 
awarded to be done for the defendant. There was another ob- 
jection by Mr. Mountague, that the award was uncertain, becauſe 


Not mutual. 


it did not appear, how many deals there were, nor whoſe they 


were; and that the arbitrators had exceeded their authority, by Auk 5 


awarding, that no more ſcaffolds ſhould be erected, nor deals piled, ceeded. 
between the river Thames and the houſe of the plaintiff, &c. for 


the ſuture ; it being only paſt differences upon occaſion of nuſances 
by paſt erections, which were ſubmitted to them; and that what 
was awarded for the defendant's benefit, viz. that the plaintiff's 
balcony ſhould be taken down, was not awarded poſitively, but 


conditionally, if the defendant think fit. And in another part of Conditionally 
the award, where it was awarded, that the defendant permitteret warded. 


et toleraret the plaintiff habere liberam viam froe tranſitum, Anglice 


a paſſage, ad et ab a ſtable and hay-loft, &c. it was uncertain ; be- 


cauſe it was not ſaid, what ſort of a way, whether with carts and 
carriages, or on foot. To theſe objections it was anſwered, that 
if the award had no date, then the words within 58 days a datu 
muſt be from the delivery, and fo the time will be certain enough. 
For there is an averment in the replication, that the award was 
delivered, one part to each of the parties, on the gth of October 


5 Co. 1. b. 


1702, Beſides the award is pleaded to have been made the ſame Claiton's caſe. 


day, and that muſt be taken to be the date, and that it bore date 
that day. As to the uncertainty of the perſon, who is to take 
them down, that is not a ſufficient uncertainty to vitiate the award. 
And as for thoſe caſes cited by Mr. Raymond, they are uncertain- 
ties in the thing that is to be done; this is an uncertainty only of 
the perſon that is to do the thing, and not of the matter to be 
done as thoſe. But if the uncertainty would vitiate the award, 
here is no uncertainty ; for taking the whole award into conſidera- 
tion, it appears plainly, that it was the defendant Breame's ground. 


And that appears firſt from that clauſe of the award, whereby it 


is awarded, that the defendant ſhall uſe the . between the 
Thames and the ſouth ſide of the plaintiff's houſe, as a wharfe: 
lecondly, by that clauſe about the drain and water-pipe, wherein it 
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De et ſuper 


praemifhhs. | 


is expreſly ſaid, that the wharfe of the ſouth ſide of the plaintif, 


houſe is the defendant's wharfe ; and the wharfe being the defen. 
dant's, he muſt be taken to be the perſon who did the nuſanc: 


by erecting the ſcaffolds and piling up the deals upon the wharf. 


And then the caſe is no more than if a debtor, or a creditor - 


ſhould ſubmit to an award, and the arbitrators ſhould award, that 
the debt ſhould be releaſed, or that it ſhould be paid, that would 


be an expreſs award that the creditor ſhould releaſe in the one caſe, 


and the debtor pay in the other. So here the defendant appearing 
to be the perſon that had done the nuſance, the award, that it 
ſhall be taken down, is an expreſs award, that he ſhall take it 
down. Alfo no body elſe can do it, becauſe by coming on the 
defendant's ground the plaintiff would be a treſpaſſer. As to the 
objection, that it does not appear, that the houſe is within the 
precincts of Bridewell hoſpital, the averment that the award was 
made de et ſuper praemiffis, will help that. As to the caſe in Dyer, 
that was a plain variance appearing upon the face of the award; 
but otherwiſe, if there be nothing appearing upon the award itſelf, 
which thews it to be a matter out of the ſubmiſſion, the court 


will take the award to be of the matters in difference. Baſpel:'s 
caſe 8 Co. 97. Heb. 191. a Saund. 184. 2 Ventr. 242. As to 


that objection, that nothing is awarded for the defendant, there 
is that, that he ſhall uſe the ground as a wharfe, and that the 
balcony ſhall be taken down, if he pleaſes. And the addition of 


it, if the defendant pleaſes, makes no difference, becauſe that is 


no more than the law ſays; as if an award were to pay money, if 
the other pleaſed to receive it, that would be well. Then an ex- 
ception was taken to the plea, that the defendant pleaded generally, 


that he produxit, Ge. to the arbitrators, Sc. dimiſſionem et pote- 
atem per quas idem the defendant tenuit ejus partem praemſſerium, 
ferlicet omnes cvidentias ſuas et totum titulum ſuum adinde, &c. 


Leaſe ought Whereas he ſhould have ſet out the leaſe particularly and certainly, 


to be ſhewed 
ipecifically in 


pleading. 


that the court might have adjudged, whether it were a good leaſe 


Or No. 8 


It was replied of the part of the defendant, that there could be 
no difference between an uncertainty in the thing to be done, 
which was admitted by the counſel for the plaintiff to be naught, 
and an uncertainty in the perſon, who was to do the thing; for 


| the thing could not do itſelf, And that the wharfe did not appear 


to be the ſame wharfe, but might be another: and as to the fault 
in the plea, that was now out of the caſe, by the plaintiff's re- 
plying and affigning an inſufficient breach, And it was compared 
to Turner's caſe, 8 Co. 133. b. if the defendant pleads an infuff- 


cient bar, yet if by the plaintiff's replication it appears, that be 


has no cauſe of action, the plaintiff ſhall never have judgment; 35 
in 


. 
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in debt upon a bond to perform covenants, the defendant pleads an 
ill bar, and the plaintiff replies, and aſſigns a breach, which of his 


own ſhewing appears to be no breach, the defendant ſhall have 


judgment. here the plaintiff having aſſign'd his breach in a part 
3 . 0 award which is void, he ſhall never have judgment, though 
the plea were admitted to be inſufficient, becauſe he has no cauſe of 
on.” | 8 


As to the main objection, which was that it was not awarded, 
who ſhould remove the deals and ſcaffolds, the three juſtices were 
againſt the chief juſtice. The chief juſtice was of opinion, Firſt, 
That it did not appear, that the wharfe was the defendant's ground; 


all that appeared was, that the defendant was to uſe the ground as 
a wharfe, which did by no means imply, that he was to have the 


ground, being but a liberty; but rather the contrary. And beſides, 


if it had appeared, that would not have been ſufficient, becauſe it 


ought to have been averred in the replication, and which was the ſe- 
cond reaſon the chief juſtice gave, becauſe it did not follow, tho 
it were the defendant's ground, yet that he was bound to remove 
the deals, unleſs he had been awarded to do it. For the deals ly- 
ing there being a nuſance to the plaintiff, he might lawſully remove 


them. 


Powell juſtice held, that as a plea in bar ſhould be taken to 4 An award 
to a com- 
intent. 


common intent, ſo a fortiori ſhould an award; and that one part your 


of an award might explain another. That it appeared here plainly 
upon this award, that here were ſeveral nuſances done by one 


neighbour upon his ground to the prejudice of another; and that 


theſe differences were ſubmitted by them to arbitrators, to be deter- 
mined in an amicable way. And therefore when the arbitrators 
come to award, that the nuſance ſhall be removed, it muſt be un- 
derſtood, that it ſhall be done by him that is owner of the ground; 
and did the nuſance; for though any perfon, or the plaintiff, might 
remove the nuſance, yet that ſhall never be intended to be the de- 
ſign of the arbitrators, who intended to make an amicable end of 


| this difference. And he reſembled this to the caſe of ꝙ Faw. 4. 3. b. 


where the condition of an obligation was, that the great bell of 


Milden hall ſhould be carried to the houſe of the obligee in N. at 


the coſts of the men of M. and there weighed and melted down in 
the preſence of the men of M. and the obligee ſhould make of it a 
tenor, Cc. though it was not ſaid who ſhould weigh the bell, yet 
it was adjudg'd that the braſier, who was the obligee, ſhould do it, 


becauſe it belonged to his occupation to do it. So here the owner 


of the land is the propereſt perſon to remove the ſcaffolding. Be- 
hides, if a man were bound in a bond, conditioned that ſuch ſcaf- 
folding in his ground to the nuſance of the obligec's houſe ſhould 

| | 2 be 
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f be taken down by ſuch a day; the obligor would be bound to take 
it down. So here in the ſame manner, the condition of the bond 
being for performance of an award, and the award being that the 
ſcaffolding ſhall be taken down, the award is parcel of the condi. 
tion of the bond, and will have the ſame effect as if it had been 
inſerted in the condition. The other juſtices were of the ſame opi- 
nion, that it did appear, that the wharfe was the defendant's, and 
therefore he ought to take down the ſcaffolds, Ec. 125 


* 


Datus ſigniies As to the exception of the uncertainty of the time when the 
. ſcaffolds were to be taken down, the court held, that that was cer. 
tain enough; for if the award had no Gate, the time muſt be com. 

uted from the delivery, and that was one ſenſe of datus : they 

held alſo, that the award was mutual, and that the defendant's ple 

was well enough; for he was only to produce ſuch a leaſe as he 

had. They held alſo, that the number of deals was not material; 


and that the awarding, that no more deals ſhould be erected for the 


time to come, would do no harm, for it did not bind the inheri- 
tance, but was void as to that. And if any of the other exceptions 


were material, yet an award might be good in part and void in 


part, and the breach being aſſign'd in a part of the award which 

was good, the plaintiff ought to have judgment. And judgment 

was given for him by three judges againſt the chief juſtice, Aﬀer- 

wards error was brought on the judgment in the Exchequer Cham- 
ber, but before argument the parties agreed. 


du. Queen ver. Sir Jacob Banks. 
5 
| 


. | 
2. . 
Salk. 380. T3 defendant was indifted before the juſtices of peace in 
hoy 6/Mod. their ſeſſions, for aſſaulting Cole pepper cum baculs in the Queen's 
An inditment Palace Prope regiam fperſonam, eadem domina regina exiſtente in cm- 
found at the Cilio circa ardua regni. This indictment was removed into the 


8 
6 
1 
8 


ſeſſions was re. King's Bench by certiorari by the proſecutor, and the defendant 


— 443 pleaded the laſt day of the laſt term, and carried the record down 


to the King's to trial, and at the aſſiſes the proſecutor would not proceed, and 
_ g the defendant was acquitted for want of proſecution. And now 
defendant this term the proſecutor moved the court for a new trial, becauſe 
pleaded the no ni privs with a proviſo can be where the Queen is ſole * 
GY 3 1 Keb. 195. That a trial cannot be by proviſo againſt the King. 
carrieddown And though a cauſe where the King is party may be carried down 
| og 7 and to trial by either party by conſent, as is 1 Keb. 195. yet without 
proſecution ſuch conſent, it cannot be carried down till after a default made by 
was acquitted. the King, and not then neither without leave of the court, or the 
— 4 1 conſent of Mr. Attorney, and ſo is 1 Keb. 52 5. Of the other fide 
Skanes it was urged for the defendant, that the courſe of the court was, in 


C 


4 


r l! ROTO Cr TICE 


C 
q 


r TOP: -" TO OC OW ON 


* i ** . 


U 


Mich. Term 3 Annae reginae. 


1083 


caſe the defendant removed the indictment by certiorari, he was 
bound to carry it down to trial at the next aſſiſes. If the proſecu- 
tor removed, the defendant might carry it down to trial at the next 
affiſes at his election; that he was not bound by recogniſance to do 
ir, as in caſe where he removed the indictment himſelf, but yet he 
had his election to do it; and that the reaſon of this was, becauſe 
his not proceeding below was in nature of a default, and fo with- 


in the ſame reaſon, as where a proſecutor flips an affiſes : that an in- 
dictment being found _ the oaths of the county, was a heavy 


charge upon a man, and therefore the law indulged the defendant, 
that he might have a ſpeedy trial, to acquit himſelf of it. That this 
could be no inconvenience to the Queen, becauſe the defendant 
could not have a nfs prius and a tales without Mr. Attorney's con- 


| ſent, who would not grant it unleſs he were ready; and that in 


caſe it were to be tried at the bar, there would be time to apply 
to the court for the Queen to put off the trial, in caſe ſhe were not 
ready. It was ſaid, they had ſearched for precedents, and that there 
could not be any ancient ones, becauſe before the late ſtatute it ne- 
ver appeared who brought the certiorari ; but fince that ſtatute they 
had ſome (as I think four or five) where the defendant had carried 
it down to trial the firſt aſſiſes, and no exception had been taken. 
That all the practiſers agreed that to have been the practice, and that 
upon their having been ſo informed by them they had carried the 


cauſe down to trial. 


As to the precedents it was ſaid for the proſecutor, that they were 
late, and all ſince the late act of parliament, and that it might have 
been by conſent, and that they differ from this caſe, becauſe the 


_ defendants pleaded early in the term. 


This cauſe was ſtirred three times, and much laboured of both 
lides, and at laſt all the court agreed, that there ſhould be a new 


{tice ſaid, that it was not a trial by proviſo no more than a trial 
1 85 | brought 
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brought on by the defendant in a replevin, quare impedit, attach. 
ment ſur probibition, where both parties have a liberty of carryin 
the cauſe down to trial. The chief juſtice ſaid alſo, that if an in. 
dictment be found in the King's Bench, the defendant by the 


courſe of the court is bound in a recogniſance to carry the cauſe 
down to trial. And ſo if an indictment be found in the country, 


and the defendant pleads, and tries it there, they bind him by re- 
cogniſance to bring it on to trial at his own charges. But where 
an indictment is removed by certiorari by the proſecutor, the de. 


fendant is fire die, and need not come in till proceſs goes out againſt 


'The courſe of 


the King's 


Bench of car- 


rying indict 
ments to tria 
removed thi- 


ther by certio- 


vari.” 


him (though he may come in if he will) and he is not bound by 
recogniſance to carry the cauſe down to trial. And it was all one 
before the ſtatute, where an indictment was remov'd by certiorari 
by the defendant out of a foreign county; for the defendant was js 
die, and the common courſe was to outlaw him if he did not come 
in: but that was found inconvenient, and therefore the act was 


made. But before the act, in London and Middleſex in caſes of in- 


dictments found there, if t:.e defendant brought a certtorari, he 
was bound in a recogniſance to carry it down to trial the next 
term, or the ſitting after the term ; and the ſame rule was made 
after the revolution, and before the act, in relation to a certiorari 
granted into foreign counties. And therefore the difference be- 
tween a certiorari by the defendant and the proſecutor (which is 
given as a reaſon why there can be no ancient precedents) is of no 
weight, becauſe it was all one which party brought the certiorari, 
becauſe the defendant was not bound to carry it down. And as to 
the default, that is not ſo, for indictments cannot be found any 
where but in the county; and therefore E this indictment 
might be found on purpoſe to be removed. As to the precedents 


they all paſs'd ſub flentio, and are all of late date, ſince Hil. ꝙ Mill. 3. 


Pawel! ſeem'd to think at firſt, that Mr. Attorney's granting a n. 
prius, was a conſent to the trial, and that that would make it good. 
But the chief juſtice and he agreed, that it was only a conſent to 
the manner of the trial. And Mr. Attorney declared to the ſame 
effect in court. | 


After this rule made in his favour, the proſecutor moved for a 
trial at bar, becauſe the fact was done in the Queen's palace, whilſt 
her Majeſty was in council; and that was oppos'd, becauſe th: 
Queen had given no direction for the proſecution, but the proſecu- 
tor carried it on meerly on his own account. And when upon his 
petition her Majeſty had referred the matter to the board of Green 
Cloth, the proſecutor had declined procuring their report, and had 


proceeded in this manner. And after this matter had been twice 


moved, and Mr. Attorney being preſent in court and declared that 
he had no directions to proſecute, the matter was compromuldc by 
; 5 . conſent, 
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| ſheriff ſhould return forty-eight jurors in the preſence of the pro- 


ſ-cutor and the defendant, and they to ſtrike out twelve a-piece, 
Ge. The laſt day of Trin. term the proſecutor moved the court to 
ſet aſide the rule, pretending he did not hear the judges ; but Holt 
chief juſtice reprehended him for the ſingularity of his proceedings 
(which were very reprehenſible) and told him he would not ſet aſide 
the rule. Then he ſaid, that he muſt have a trial at bar. But the 


chief juſtice ſaid, there was no reaſon for it, it appearing to them 


to be a private proſecution, And at length the firſt rule ſtood. 


Note, At the aſſiſes the defendant was acquitted, as were alſo 
Mr. Knatchbull and Mr. Scott, upon an indictment preferred againſt 
them by the ſame proſecutor for another branch of this quarrel, 
the proſecutor being as it ſeems ſo unfortunate, as by his indiſcreet 
warmth and violence of temper to have loſt the good opinion of, if 
not all credit with, the ſober part of mankind. 


Buckmyr ver/. Darnall, 


* action upon the caſe wherein the plaintiff declared, that the 8 C 6 Mod. 
defendant, in conſideration the plaintiff at his requeſt lacarer 74% _ 

tt deliberaret cuidem Jeſepbo Engliſh a gelding of the plaintiff's, ; $alk. 15 
and cuidem Carolo Reymer another gelding of the plaintiff's, ad 2 Saund. 66. 
equitandum et itinerandum ufque ad Reading in comitatu Berks, af- e, Sk 
* et promiſit the rave” „ quod the ſaid Foſeph and Charles the 538. 
{aid geldings to the plaintiff rede/iberarent, Fc. Upon non aſſump- - des 
ſt pleaded this cauſe came to trial before Holt chief juſtice at V- 2 5 
ninſter ball; and the counſel for the defendant infiſting, that the c. 3. to anſwer 
plaintiff gught to produce a note in writing of this promiſe within gs 
the ſtatute of frauds, and the chief juſtice doubting of it; a caſe er. 

was made of it, and ordered to be moved in court, to have the 

opinion of the other judges, And now it was argued this term by 

ſerjeant Darnall for the defendant, and by Mr. Raymond for the 

plaintiff, And it was inſiſted for the defendant, that this caſe 

was within the ſtatute of frauds, for it was a promiſe to anſwer for 

the default and miſcarriage of the perſon the horſe was lent to. - 

The very letting out and delivery of the horſe to Engliſh implies a 

contract by Engliſh to redeliver him, and he is bound by law ſo to 

do, and conſequently the defendant is to anſwer for the default of | 
another. In a caſe 2 Will. & Mer. your lordſhip ſettled this rule, ge” jag 
that where an action will lie againſt the party himſelf, there an un- — > chat 
dertaking by FJ. S. is within the ſtatute ; but where no action will iy himſelf, an 


lie againſt the party himſelf, there it is otherwiſe. And therefore 7 74.2 
his performance is within the ſtatute ; but where no action lies againſt him it is otherwiſe. 
„„ I agree 
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I agree this caſe, that if a man ſhould ſay to another, do you build 
a houſe for 7. S. and I will pay you, that caſe is not within the 
ſtatute, becauſe there J. S. is not liable. But this caſe is not mor: 
than this, if a man ſhould ſay, do you let J. S. have goods, and 
if he does not pay you I will, that is within the ſtatute, becauſe 
an action will lie againſt J. S. for the money for the goods. Or 
if a man ſhould ſay, take J. S. into your ſervice, and if he doe 
not ſerve you faithfully, or if he wrongs you, I will be reſponſable, 
that is alſo within the ſtatute. 1 ns 


To this it was anſwered for the plaintiff, that here the credit was 
wholly given to the defendant ; that that rule of the ſcrjeant's muſt 
be underſtood, where an action does not lie againſt the party him- 
ſelf on the contract, and not where an action does or does not lie 
againſt him upon collateral reſpects. And therefore in this caſe for 
an actual converſion, or for refuſing to re-deliver the horſe, Engl 
may be charged in ?rover or detinue ; yet he being not chargeable 
upon the contract, the caſe is not within the ſtatute, This contra 
cannot be ſaid properly to be a promiſe to anſwer for the default 


or miſcarriage of another, unleſs Engliſb were liable by the firſt 


contract. 


Upon the firſt motion and arguing this caſe, the three judges 
againſt Powys ſeemed to be of opinion, that this caſe was not within 
the. ſtatute, becauſe Engliſb was not liable upon the contract; but 
if any action could be maintained againſt him, it muſt be for a ſub- 
ſequent wrong in detaining the horſe, or actually converting it to 
his own uſe. And Powell juſtice ſaid, that that rule, of what 
things ſhall be within the ſtatute, is not confined to thoſe caſes 
only, where there is no remedy at all againſt the other, but where 
there is not any remedy againſt him on the ſame contract. This 
caſe is juſt like the caſe where a man ſays, © ſend goods to ſuch 
« a one, and I will pay you;“ that is not within the ſtatute, for 
the ſeller does not truſt the perſon he ſends the goods to. So here, 
the ſtable-keeper only truſted the defendant, and an action on the 
contract will not lie againſt Engh/h, but for a tort ſubſequent he 
may be charged in detinue, or 7rover and converſion, which is a 
collateral action. | | 


Powys juſtice ſaid, that there was a truſt to Engliſb, for the 
very lending of the horſe neceſſarily implies a truſt to the perſon he 
is lent to, and conſequently the defendant in this cafe is to anſwer 
for the default of another, and is within the ſtatute. 


Potvell juſtice agreed, that if a man ſhould fay, lend J. S. a 
horſe, and I will undertake he ſhall pay the hire of it; or ſend. 


r e rer 
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1.8. goods, and I will undertake he ſhall pay you; that thoſe 


"aſes would be within the ſtatute : and agreed with Powys, that if 


any truſt were given to Engliſh, then the caſe would be within the 
ſtatute. But he and the chief. juſtice and Gould held, that here 
was no credit given to Engliſh; and the chief juſtice agreed with 


him, that if there had, this promiſe would have been but an addi- 


that if a man ſhould ſay, let J. S. ride your horſe to Reading, 
« and I will pay you the hire,” that is not within the ſtatute, no 
more than if a man ſhould fay, © deliver cloth to F. S. and I will 
„ pay you.” He ſaid alſo, that a bailee of an horſe for hire is not 


| bound to re-deliver him at all events, but if he be robbed of him 


without fraud in him, he is excuſed. And ſo it was ruled in the 
caſe of Coggs very. Bernard. | 


The laſt day of the term the chief juſtice delivered the opinion 


of the court. He faid, that the queſtion had been propoſed at a 


meeting of judges, and that there had been great variety of opi- 


nions between them, becauſe the horſe was lent wholly upon the 


credit of the defendant ; but that the judges of this court were all 
of opinion, that the caſe was within the ſtatute. The objection 
that was made was, that if Engliſb did not re-deliver the horſe, he 
was not chargeable in an action upon the promiſe, but in frover or 
detinue, which are founded upon the fert, and are for a matter 
ſubſequent to the agreement. But I anſwered, that Enghi/h may 
be charged on the bailment in detinue on the original delivery, and 


a detinue is the adequate remedy, and upon the delivery Engh/þ is 
liable in detinue, and conſequently this promiſe by the defendant is 


collateral, and is within the reaſon, and the very words of the 
ſtatute; and is as much ſo, as if where a man was indebted, J. S. 
in conſideration that the debtee would forbear the man, ſhould 
promiſe to pay him the debt, ſuch a promiſe is void, unleſs it be 
in writing. Suppoſe a man comes with another to a ſhop to buy, 
and the ſhopkeeper ſhould ſay, I will not ſell him the goods, 
«* unleſs you wall undertake he ſhall pay me for them, ſuch a 
promiſe is within the ſtatute: otherwiſe, if a man had been the 


perſon to pay for the goods originally. So here, detinue lies againſt 


Engiih the principal; and the plaintiff having this remedy againſt 


tional ſecurity, and within the ſtatute, And the chief juſtice ſaid, 


Engliſh the principal, cannot have an action againſt the defendant - 


the undertaker, unleſs there had been a note in writing. 
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Cracker ver/. Glover. 


If J. being a Z HE defendant being in cuſtody at the ſuit of a man, to whom 


aps bf he was indebted under 100/. was diſcharged upon the ad 


by the juſtices of 2 & 3 Ann. c. 16. and after he was ſo diſcharged was arreſted 
2 d at the plaintiff's ſuit, to whom he was indebted before the eighth 
Eng „of November in above 100/. And the queſtion was, whether he 


according to ſhould be diſcharged upon common bail? And the queſtion aroſe 
2 Ann. yet 


2 upon this proviſo in the act of parliament: provided, Sc. that no 
diſcharge din GA = Lo by virtue of this act ſhall be diſcharged out of priſon, 
a5 to his cre- who ſhall ſtand charged and indebted in more than the ſum of 100/. 
bove 1607, to any one perſon, principal money and damages. All the judges 
See the ſeve- of England had a meeting to conſider of this act of parliament, 
pens de and it was reſolved by them all, that the defendant was not within 
lief of inſot- the act to be diſcharged upon common bail. The chief juſtice ſaid, 
vent debtors. that it might ſeem a doubtful queſtion on theſe words of the a, 

te that if any perſon, &c. diſcharged by virtue of this act, ſhall, &c, 
after his, . &c. diſcharge, &c. be again arreſted or detained for 
any debt or debts, action, &c. upon the caſe, duty, ſum or 
% ſums of money whatſoever, contracted or due before the ſaid 
te eighth of November, that then upon doing ſo and fo they ſhall 
&« again be diſcharged, &c. by any two or more of the ſaid juſtices 
of the peace, &c. upon filing common bail; but then the pro- 
vo muſt be conſidered : that ſays, ** no perſon by virtue of this act 

e ſhall be diſcharged out of priſon, &c.“ but common bail is a diſ- 
charge by virtue of that act, and therefore the defendant cannot be 

diſcharged upon common bail, for that is one diſcharge by the ju- 
ſtices. And it is a reaſonable conſtruction, to apply the word diſ- 

charged in the act to the ſecond diſcharge as well as the firſt, And 
the reaſon of the thing makes for this conſtruction, for the intent 
of the act was, that no body ſhould have the benefit of the act 
originally, that was in cuſtody for above 100/, And the fame 

reaſon holds when you come to a ſecond diſcharge, for that is a 

diſcharge by virtue of the act; and the prov//o is, that no body ſhall 

be diſcharged by that act, that owes above 100/. And this is the 

moſt reaſonable conſtruction of the act. | 2 


cc 


4 


Judges of the There was another queſtion ſtirred in this and ſeveral other caſes 

King's Bench, this term, upon the words of the clauſe for diſcharging, that - i 
e 3 points it to be done by two or more of the ſaid juſtices of t 

common bail. peace; whether the court of King's Bench, and the other ſuperior 

| courts, could diſcharge the priſoners upon common bail ; or whe- 

ther they muſt reſort to the juſtices of the peace? And it was at 

the ſume time reſolved, that where the priſoners were infituled to 


be 


oy 
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9 diſcharged on common bail, the courts of Meſtminſter could 
diſcharge them, and they were under no neceſſity of applying to 


juſtices of peace. | 


The judges took notice, that it was an obſcure act of parliament. 
They faid, that the faireſt conſtruction was, that the diſcharge 
ſhould be good againſt all perſons, to whom the priſoner was in- 
Jebted under the ſum of 100 J. and void to all above, For it 
would be a ridiculous conſtruction, to make the diſcharge in the 
principal caſe good againſt all. For it is ridiculous, that if a man 
js in priſon charged with above 100 J. he ſhall be kept in priſon 
and yet if his creditor happen not to have arreſted him, he ſhall be 
diſcharged againſt him, though he owes him above 1001. And of 
the other ſide, to make the diſcharge totally void, would be very 
inconvenient ;| for that would make the juſtices liable to an eſcape, 
if they happen to diſcharge a man, who owes any body above 100/. 
and yet it is impoſſible for them to come to the notice of it, be- 
cauſe the creditors are not directed to be ſummoned. And Paeell 
juſtice ſaid, that the word [and] muſt be conſtrued [or]; and fo 
the proviſo will be, charged or indebted. 5 


e 


Tenant ver/. Goldwin. 8. C. Salk. 
: 125 S. C: 6 Mod. 
A action upon the caſe, wherein the plaintiff declared, quod 311. 


cum the plaintiff 1 Ocfob. primo, et abinde ſemper bucuſque, und. 322. 
: ; WA A, 11 Mad. 3. 
poſſe/ſionatus fuit, et adbuc poſſeſſionatus exiſtit, de uno meſuagio ja- That the 
cente et exiſtente in Fiſhſtreet, in parochia ſanctae Annae, infra li- plaintiff was 
bertatem Weſtmonaſteris et comitatum Middleſextae, pro quodam ter- 3 5 
mino nondum finito, ac in cellario ſuo parcella meſuagii ſui praedicti which was 
reponere et conſervare ſolelat carbonum et illupulatae cer viſiae capias © cellar, where 
pro uſu familiae ſuae, necnon ad vendendum et merchandizandum bee. 
diverſis per fonts, quae de ipſo commoditates praediftas emere ſelebant cellar adjoined 


: | . £3. „ . _ to the defen- 
in meſuagio ſuo praeditto, ad ipfius the plaintiff's non modicum pro n 


 ficuum et ulilitatem: quod quidem cellarium contigue adjacet, et Per and was part- 


tetum tempus praedictum contigue adjacebat, meſuagio praedifts of ed from the 


the defendant in parochia praedicta, et de forica parcella praedili farica of the | 


meſuagit praedicti the defendant ſeparari et vallari fol:bat per mu- — . 
rum craſſum et compattum, qui ad diclum meſuagium praefati the de- wal which 
ſendant pertinet, et per pragfatum the defendant per totum tempus ufd eee i 
praedidlum jure debuit reparari : praedictus tamen the defendant that the defen- 


praemiſſorum non ignarus, ſed machinans et fraudulenter intendens unt permitted 
the wall to be 


ipſum the plaintiff in bac parte minus rite gravare, et ipſum the out of repair, 


plaintiff de uſu et commoditate cellarii meſuagit ſui praedidbi totaliter whereby the 
deprivare, et de proficuo commercii ſui praedicti impedire, eodem . _— 
1 Oftob. primo, et ab inde hucuſque, murum pracdictum, licet ſacpius into the plain» 


reguiſitus jk cellar, 
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requiſitus eundem reparare, ſcilicet fer ipſum the plaintiff Tn 
1 Ofober primo in parochia praedifta, tam negligenter cuftadivit « 


reparavit, quod ob defectum debitae curae et reparatiants ejuſtem 


muri foeditates et ſordida foricae T6 wr dae de eadem forica 
decaſum et fractionem muri praedicti in cellarium praedictum 592 
dem the plaintiff fñluebant, et cellarium praedictum inundabant, (ci. 
licet in parochia praedicta per totum tempus praedictum, per quod 
ipſe idem the plaintiff uſum cellarii ſui et proficuum commercit fur 
proaedicti per totum tempus praedictum 1 er amifit : unde idem 
the plaintiff dicit, quod deterioratus 'eft, et damnum babet ad valen. 
tiam 100 J. et inde producit, &c. The defendant let judgment go 
y default, and a writ of inquiry of damages was awarded, and 
damages aſſeſſed to 60. e 


Mr. Salkeld. The oh gy that has been made in arreſt | of 
judgment is, that here the defendant being terretenant, and this 


declaration being to put a charge upon him, the plaintiff ought to 


ſhew a title to charge him, and this general way of declaring with 
a ſeparari folebat, and a jure debuit reparari, is ill. In anſwer to 
this I ſhall firſt ſhew, that there have been caſes, where the plain- 
tiff has by his declaration put a charge upon the terretenant in as 
general manner as this, without ſhewing any title : ſecondly, that 
we have no need to carry the matter ſo far, but are within the 
ſtated rule, that where the charge is with common right, there 


needs be no title ſhewn : and thirdly, that this is a tre 2 1 
plaintiff. As to the firſt, he cited the caſe of Sands and J 
1 Cro. 575. where the plaintiff declares, that he was ſeiſed in fee 


refufis, 


of a mill, and had a water-courſe running in the defendant's land 
to the ſaid mill, and that the defendant had ſtopped it. And this 
was held well upon demurrer without ſhewing any title to the 
water-courſe. And 3 Lev. 266. where the plaintiff declares, that 
he was for four years laſt paſt ſeiſed in fee of a parcel of land ad- 
joining to the meadow of the defendant, ct fic inde ſerfitus per to- 


tum tempus praedictum habere frui et uti debuit quandam viam 


quandam januam of the defendant, in the meadow of the defen- 


: dant wſque a cloſe of the plaintiff, and that the defendant ſtopped 


the gate cum ſera et catena; and upon a judgment by default, and 
writ of inquiry of damages, and motion in arreſt of judgment, 
this declaration was held to be good, though no title was ſhewn to 
the way, and though the defendant was terretenant, and though 
the charge was againſt common right, and ſuch a _ as 
not commence but by grant. And the ſame was ruled upon de- 
murrer between Warren and Saunthill, the ſame book cited in the 


caſe before, which was the caſe of 'Winford verſ. Weollafton. (Note, 


there is alſo another caſe in 1 Lutw. 119, Blockley verſ. Slater, 
where the plaintiff in his declaration claims a way through 
2 defendant's 
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defendant's cloſe, and yet declares only generally, quad habuit et 
fer totum tempus pracdictum babere debuit ; and adjudged good upon 
ſnecial demurrer, and that matter ſhewn for cauſe; which was 
held alſo in the cafe of 3 Lev. before.) Secondly, he ſaid, that 
where the charge was with common right, there the plaintiff in 
his declaration need never ſhew any title, And therefore in an 
aſſiſe for a rent-ſervice againſt the terretenant the plaintiff in the 
affiſe need not make any title to the rent; otherwiſe in an aſſiſe 
for a rent-charge, or any thing elſe which is againſt common right. 
So is 32 Hen, 6.15. a. 35 Hen. 6.7.6. And the ſame difference 
is between an afliſe for a common appendant, and in groſs; and 
fo of all charges by act of law. But where the aſſiſe for the rent 


is brought againſt the pernor of the profits, though it be for a 


rent-charge, there need be no title ſhewed, as mult if the defen- 
dant be terretenant. So an indictment againſt the hundred for ſuch 
4 matter as they are chargeable with of common right, generally is 
good ; but if you would indict a private perſon for ſuch a matter, 


you muſt ſhew ſpecially in the indictment, how he comes to be 


chargeable to do it. So if you would charge a private perſon for 
not repairing a highway, or a church wall, &c. you muſt ſhew 
ſome ſpecial matter to charge him. But here the defendant is 
bound of common right to repair his own houſe, ſo far as that it 


caſe of the Queen verſ. Watſon, the indictment was againſt the 
defendant, that he did not repair his own houſe. And hence it-is, 


that at common law, if two jointenants are of a wood or arable 


land, one cannot compel the other to repair the fenſes. But if 
two jointenants are of a houſe, and the one will not repair it, the 
other ſhall have a writ de reparatione facienda againſt him, and 
the writ ſuppoſes, that ad reparationem et ſuſtentationem ejuſdem 
domus tenetur. Moor 374. II Co. 82. b. 2 Inſt. 403. Reg. 


153. 6. n. 6. 127. a. 6. So if a man have a houſe near to the 


houſe of another, and he ſuffers his houſe to be ſoruinous, as it 
is like to fall upon the houſe of the other, he may have a writ de 


demo reparanda, and compel him to repair his houſe. And the 


writ ſays, quae reparari debet et folet. Reg. 153. 6. u. 6. 127. 
c. d. C. L. 56. 6. and though the word ſolet be in, the Regiſter 
lays, that may be left out, quando caſus requirit. (Note, in my 
Regifler this note follows another writ.) Reg. 153. b. So if a 


leſſee for years build a new houſe, where there was none before, it 


' ſhall not prejudice his neighbour, or the publick. And in the 4e, 836. 


is waſte; but if he lets it fall down, it is waſte too. And if one C L. 53. 4 


man have the upper part of a houſe, and the other the lower, they 


may each compel the other to repair his part, in preſervation of 
the other's. And if either of them negle& fo to do, an action 
upon the caſe lies againſt him. Keilw. 98. 6. It may be, if a 
man ſhould build a new houſe near an old one, or a new cellar 
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under an old wall, the other might not be bound to maintain bis 
old houſe or wall. He ſaid, that the ſordes coming out of the 


defendant's forica into the plaintiff's cellar was an actual treſpaſs, 


And for that he compared it to the caſe of 6 Edw. 4. 7. Fitz, 
Treſp. 110. where in treſpaſs the defendant pleaded, that he was 
ſeiſed of an acre of land, upon which a hedge of thorns is grow 
ing, which joins to the place where, &c. and the defendant came, 
and at the time of the treſpaſs cut the thorns, and they iþſo in- 
vito ceciderunt in the place where, Sc. and the defendant came re- 
cently, and tock them away, &c. and upon demurrer Choke held, 
that the thorns falling into the cloſe of the plaintiff was a treſpaſs 
and to ſay they did ſo zf/o invito was no plea, unleſs he had faid 
alſo, that he could not have cut them in any other manner, or 
that he did all that was in him to have kept them from falling in; 


for otherwiſe, the firſt act being a wrong, the defendant could not 


juſtify entring into the plaintiff's cloſe to take the thorns out. 
Otherwiſe it a tree of the defendant's had by the a& of God, by 
a ſtorm, been blown into the cloſe of the plaintiff, 


The laſt day of the term Holt chief juſtice delivered the opi- 
nion of the court, that the declaration was ſufficient. He ſaid, 


that upon the face of this declaration there appeared a ſufficient 


If che defen- 
Cant has a 

. forica, and 
the wall, 
which ſepa- 
rates it from 
the bouſe of, 
Ee. is all the 
defendant's, 
he i3 of com- 
mon right 
bound to re- 
pair it. 


So is the ven- 
dee of that 
houſe. 


cauſe of action, to intitle the plaintiff to have his judgment: that 
they did not go on the word /o/ebat, or the jure debuit reparari, 


as if it were enough to ſay, that the plaintiff had a houſe, and the 


defendant had a wall, aud he ought to repair the wall; but if the 


defendant has a houſe of office, and the wall which ſeparates the 


houſe of office from the plaintiff's houſe is all the defendant's, he 


is of common right bound to repair it. And this caſe differs from 


the caſe of a curia claudenda, in which it is neceſſary to lay a pre- 
ſcription, becauſe there the fenſe is for the uſe of both parties. 
But the reaſon of this caſe is upon this account, that every one 
muſt ſo uſe his own, as not to do damage to another. And as 
every man is bound fo to look to his cattle, as to keep them out of 
his neighbour's ground, that ſo he may receive no damage; fo he 
muſt keep in the filth of his houſe of office, that it may not flow 
in upon and damnify his neighbour. If a man has two houſes 
contiguous, and one has a houſe of office, which is ſeparated from 
the cellar of the other by the wall, which keeps in the filth of the 
houſe of office, and he ſells that houſe, the 3 muſt keep in 


the filth of the houſe of office, ſo as it ſhall not run in upon the 
other houſe. So if a man has two pieces of paſture, which lie 
open to one another, and ſells one piece, the vendee muſt keep in 
his cattle ſo as they ſhall not treſpaſs upon the vendor. So a man 
ſhall not lay his dung ſo high as to damage his neighbour, and the 
reaſon of theſe caſes is, becauſe every man muſt ſo uſe his own, 

| | | as 


. i OY 


bw. 1 STE. i MP1 


the ſame was held by Powell of the ſolebat. 


——_— * 
* K 


— "6. at. a 


Mich. Term 3 Annae reginae. 


— 


3 to damnify another. And it would have been all one if the 
vendor had ſold the houſe with tlie cellar, then he muſt have 
kept the wall of the houſe of office ſo as to have kept the filth 
in; for every man muſt take care to do his neighbour no damage. 
If a man eres a houſe and a houſe of office, and the houſe of 


office adjoins to a vacant piece of ground, which keeps in the filth 


of the houſe of office, if the owner of the vacant piece of ground 
will dig a cellar there, he muſt make a wall to the houſe of office. 
And fo if the waſte piece of ground belonged to the ſame perſon 
that built the houſe, and he fold the vacant piece of ground; his 


vendee, if he would dig a cellar by the houſe of office, muſt build 


a wall to it. But that is matter of which the defendant may 
have advantage upon the trial, and if that ſhould appear to be the 
caſe upon the evidence, the defendant ought to be acquitted. As 


to the caſe of Palmer and Fletcher, if indeed the builder of the 1 Lev. 122 
houſe ſells the houſe with the lights and appurtenances, he cannot 5d. 197+ 227. 
build upon the remainder of the ground ſo near as to ſtop the Lights flop- 
lights of the houſe; and as he cannot do it, ſo neither can his Pes. 


vendee. But if he had ſold the vacant piece of ground, and kept 
the houſe, without reſerving the benefit of the lights, the vendee 
might build againſt his houſe. 


ſells the houſe, the vacant piece of ground is by that grant charged 


But in the other caſe, where he 


with the lights. I do not approve of the caſe in Keilway, and De dum repa- 


the law ſeems to be doubtful in that point. 
127. J. there is a writ to that purpoſe, but that writ is grounded 


upon the cuſtom of the place, and not upon the common law. 


And there is ſuch a cuſtom in many places, and there is no other 
authority for it. But this caſe differs from that, for here the de- 
fendant by uſing his own, does a damage to the plaintiff, 


Afterwards towards night Mr. Southouſe moved the court, that 


they would not give judgment for the plaintiff in this caſe, there 
being an irregularity in making up the writ of inquiry ; for whereas 
the declaration delivered was jure debuit repari, which was non- 
ſenſe, they had made it in the writ reparari. But the court re- 
fuſed the motion, for they ſaid, it was not material, that being only 
a conſequence of law upon the matter appearing in the declaration, 
and conſequently not material, whether it were in or out. And 
Upon the argument 
of this caſe the chief juſtice ſaid, that where a man has a way, or 
any other incorporeal right, in an action for diſturbance it is 
enough to ſay, habuit et habere debuit. 
was before chief juſtice Hale: and he held, that it might be good 
upon demurrer, if the defendant did not appear to be terretenant. 
But ſince, it has been held to be good both. ways. 


no 


The firſt caſe of this ſort 


In Htzb. N. B. . 
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mo caſe where that has been held well, where the plaintiff has no 
hereditary right, but does merely put a charge upon another, 


n 


Powell ſaid, that currere conſuevit had been held well enough 
in caſe of a water-courſe, becauſe that muſt be time immemorial. 
The chief juſtice and Powell held, that a man cannot build ſo 
near another man's houſe as to throw it down. | 


Regina verſ. Saxfield. 


Inditment a. Writ of error of a judgment upon an indictment againſt the 
8 25 defendant for being a common ſcold : the word in the indict- 
fies a quarrel, ment Was rixa, * which was objected by the counſel for the defen- 
diſpute, or r dant, not to ſignify a ſcold, but r:xatrix, And for this exception 
ede, o the judgment was reverſed. Now the law being in Engliſh, the 


like blunder can hardly happen again. 


not a lcold. 


Fitzhugh ver/. Dennington. 


Intr. Jin. 3 Am. B. R. Rot. 185. 


8. C. Salk. Writ of error out of the Marſbalſea court of a judgment in 
885. A an action of debt upon a bond of 20 J. by the plaintiff as 
S. C. 6 Mod. 
227, 259. adminiſtrator of one Bennet, The defendant prays cyer of the 
3 Salk. 399. bond, and of the condition, and that appears to be, reciting, that 
you 77 Whereas Bennet had put one Jobn Dennington ſon of Jabn Den- 
246. nington to be an apprentice to the defendant for the term of ſeven 
Sas 1 4 years, if the defendant, his executors or adminiſtrators do or ſhall 
king a te-. at the end of the ſeven or eight years next enſuing the date hereof 
queit, that a in due form of law, and according to the uſe and cuſtom of the 
f . city of London, make or cauſe or procure to be made the {aid 
Jaobn Dennington a freeman, or to be made free of the company of 
Joiners in London, if it (hall be deſired, that then, &c. and pleads 
in bar, that the defendant ad vel pol finem ſeptem annorum proxime 
ſequentium datum ſcripti ebligatoru praedicti, et ante levaticnen 
querelae of the plaintiff, nunguam requiſitus fuit ad faciendum, wu! 
procurandum praedictum Jobannem in conditione praedicta ſaperius 
nominatum fire factum liberum babitatorem, Anglice a freeman, 
liberum, Anglice free, de ſocietate, Anglice company, junctcrun, 
Anglice joiners, civitatis Londinenfis, ſecundum fermam et affectun 
conditiouts fraedictae, &c. The plaintiff demurred, and judg- 
ment was given below for the plaintiff, And the plaintiff in error 
aſſigned the general errors. It was urged for the defendant in 
error, that the plea was ill, for not ſaying, that he was not requeſt- 
ed before the end of the ſeven years; for the obligee might 8 * 
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him before the end of the. ſeven years, becauſe the obligor was by 
the law to have a convenient time to do the thing in; and there- 
fore unleſs the obligee gave the obligor notice before the day, by 
making his requeſt before the end of the term, he could not be 
made free at the end of the ſeven years according to the condition, 
And he cited the caſe 1 Roll. 443. that where by the condition of 
a bond a thing is to be done immediately or upon requeſt, yet the 
obligor ſhall bw. a convenient time to do it in. And another ex- 
ception was taken, that the plea was, that he was never requeſted 
to make praedictum Jobannem in conditione praedicta ſiperius nomi- 
natum free, and there were two Johns mentioned in the condition, 
the father and the ſon; and therefore this being pleaded without 
any addition, muſt be taken for the father, and ſo no plea, be- 
cauſe it was the ſon was to be made free. But per curiam, Jo- 
hannem praedictum muſt be intended John the ſon, that was to be 


made free. 


To the other exception it was anſwered for the plaintiff in error, 


that it was ridiculous to ſay, a requeſt was to be made before the 
time for doing the thing was come; and therefore the time for 
making him free by the condition of the bond being at the end of 
ſeven or eight years, the requeſt ought to be then too. That the 
plea purſued the words of the condition of the bond, and therefore 
was good to a common intent; and that the plaintiff, if he had 
made a requeſt before, ought to have replied that matter: which 
Pouys and the chief juſtice 
intitled the party to his freedom, and therefore the condition ſhould 
be underſtood according to the nature of the thing at the end of 
ſeven years, 1. e. that it ſhould be done as ſoon as conveniently it 
could be after the end: of ſeven years, for till the end of ſeven years 
the apprentice could not be made free. (Note, this obſervation 


ſeems to be ill founded, for the ſeven years begin from the date of 


the bond, and the indenture of apprenticeſhip does not appear to 
be of the ſame date with the bond ; but by the condition the ap- 
prenticeſhip ſeems to be begun.) 


The judgment in this caſe was reverſed. And Holt chief juſtice 
and Powell juſtice held, that there being a time appointed for do- 
ing the act, the requeſt to do it muſt be at that time. And Powell 
ſaid, it was like the caſe of a demand of rent to enter for a condi- 
tion broken, it muſt be ſuch a time of the day, that the party 
might have time afterwards to do the thing. And the chief juſtice 
ſaid, that the end of ſeven years was the laſt day of the ſeven years, 
for there is no fraction of a day; and after twelve a clock at night 
is after the ſeven years, for the day after is not the end of the ſeven 
years, but poſt expirationem, For __ beginning and end of a thing 
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agreed. That the ſerving ſeven years 
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Aue, 480. is part of the thing. So if a man were born the firſt of February 


and lived to the thirty-firſt of January twenty-one years after five 
a-clock in the morning, and then makes his will and dies by fix 
at night, that will is good, and the deviſor is of age. Then the 
obligee muſt make his election the laſt day of the ſeven years, whe. 
ther he will have 7. D. made free then, or ſtay till the end of eight 
years, and make his requeſt accordingly ; for the obligee is not to 
make his requeſt, but at that time when the thing is appointed to 
be done. He ſaid alſo, that when a time is appointed, when a 
When a ung thing {tall be done upon requeſt, it muſt be done immeaiately upon 
be doe on re. the requeſt (which differs this caſe from thoſe cited by the council 
queſt, it ought for the defendant in error) as if a condition of a bond be to make 


to be done im. 4 feoffment at ſuch a time upon requeſt, there the obli 
mediately on a feoffmen g e obligor muſt do 


When a thing 


requeſt. it immediately upon the requeſt. But as to this Poel faid, that 


if it appeared to them, that the thing was of ſuch a nature, as that 
it could not be performed at the time limited for the thing to be done 
upon requeſt, there the obligor ſhould have a convenient time after 
to do the thing in. Otherwiſe, if it can be done then, it muſt. 


Paoys and Gould juſtices held, that at the end of ſeven years 
might be underſtood a reaſonable time after, ſufficient to do the 
thing in. . 8 | 


Cholmondeley ver / Bealing. 
Intr. Trin. 3 Ann. B. R. Rot. 429. 


S. C. 6 Mod. A Scire facias againſt the defendant, reciting a judgment in the 


256, % L A time of the late King againſt 1 and how the defendant in 


Scire faciaa Michaelmas term the thirteenth of the late King became bail for the 


againſt bail: defendant Lillß; and conceſſit, that if Lilly was convicted in the 
the defendant 


| pleadednullan ſaid plea, that then the debt and damages, Fc. recovered ſhould 


capias ad ſa- be levied of the lands, goods and chattels of the defendant Bealing, 


2 if the defendant Lz/ly did not pay the debt and damages, &c. or 


replies and Tender himſelf to the Marſhalſea ; and that Lilly had not yet paid 
ſhews a capi the debt and damages, &c. nor rendered himſelf to the * rg of 


4 ſatisfacien- 6 . 
tene the Marſhalſea of the late King or the preſent Queen, &c. The 


wo years af, plea in bar, that after the judgment, and before the iſſuing of the 


ter judgment ſcire facias, no writ of capias ad ſatisfaciendum debite proſecutum, 
ag retornatum, et affilatum fuiſſet de recordo at the ſuit of the plaintiff 


againſt the 
— J againſt the defendant 145 Sc. The plaintiff replies, a writ of 


1 18 capias ad ſatisfaciendum iſſued the twenty- ninth of May in the third 
599. , 


EY year of the Queen, to which there was a non eft inventus returned, 


Hob. 959. prout, &c. And to this replication the defendant demurred. 
Alleya 12. | | 
2 Saund. 299. | 
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The exception that ſerjeant Pengelly took was, that it appears in 
this caſe that the bail was put in of Michaelmas term 13 Will. z. and 
that judgment was recovered againſt the principal in curia domini 
Millielni tertii nuper regis, Cc. but the writ of capias ad ſatiſ- 
faciendum, ſet forth in the plea, was not ſued forth until the 
twenty-ninth of May 3 Ann. which is a void writ, ſince an exe- 
cution cannot be ſued forth after the year. And it does not appear 
here, that any writ of ſcire facias was ſued out, or any writ of 1 Roll. 333. 
capias ad ſatisfactendum ſued out within the year and continued on ; '- 
the roll, as it might be, and no ſuch thing ſhall be intended; and 77% n. 4 
then the ſcire facias againſt the bail is without warrant, and againſt : Koll. 560. 
law : for there is no default in the bail, until a capias ad ſafisfa- 1 10, 98 
ciendum be ſued out againſt the principal, whereby the plaintiff i Cro. 481. 
makes election of one ſort of execution, and an eff inventus re- Jones 130. 
turned, So that here the plaintiff of his own ſhewing has no right =, 3 
to bring the ſcire facias againſt the bail, and therefore the judgment 305. 
ought to be given againſt him. As in the common caſe, where 8 759. 
by the replication it appears, that the plaintiff has no cauſe of action, 29%, 220, 
he ſhall never have judgment. This was taken out of Mr. ſerjeant wo 3 
P engelly 8 paper-book. 5 | | 9 Co. _ b. 

Holt chief juſtice ſaid, that the plaintiff had no need to ſet out Lutw. 1273. 
the ſcire factas in his replication, but there might be one for all Vide Rules in 
that, For it is all one to the bail, whether there was a ſcire facias 1 . 
or no. For they cannot have a a writ of error upon the judgment 5 Geo. 2. 
againſt the principal, or the judgment in the ſcire facias. Beſides, Note (e). 
it there were no ſcire facias, yet the execution might be well, for 
there might have been a capias ad ſatisfaciendum taken out within 
the year, and continued down by a vicecomes non miſit breve, As 
to the matter of the pation he-faid, that the plaintiff's writ was 

y faid, that the defendant had not paid the 

money, nor rendered his body to priſon ; but made no mention, 
whether any capias ad ſatigfaciendum was ſued out by the plaintiff 
or no. And yet without ſhewing any thing of that, the writ con- 
tans a good title to the action, and a ſufficient breach. Then when 
you come, and by your plea admit that, and only plead by way of 
excuſe, that no capias ad ſatisfaciendum iſſued againſt the defendant, 
you have put the cauſe upon that ſingle point; and the only matter 
is, whether there was any capias ad ſatigſuciendum ſued out or not? 
and therefore then it is enough for the plaintiff to ſhew, that there 
*. . > ad ſatisfaciendum ſued out againſt the principal de- 
ndant, 
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In anſwer to this, and that the plaintiff ought to ſhew a ſufficient 
writ, Mr. Pengelly cited the caſe, Vere verſ. Holyoke, 3 Keb. 671. 


In 


li. ä 


„nn... 
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a ſeire facias againſt bail, the defendant pleaded, that no capin 
ad ſatisfaciendum was iſſued againſt the principal on the ſaid judg- 


ment; the plaintiff replied, that the 23d of October a capias ad 


fſatisfaciendum iſſued and was returned; the defendant rejoined, 
that the judgment was had but on the 3d of November after; and 
on demurrer judgment was given for the defendant, and a dif. 
' ference taken between a judgment upon a writ of inquiry, as this 


was, which is at a day certain, and a general judgment; in the 
laſt caſe, the rejoinder had been ill, becauſe the judgment relates 
to the firſt day of the term; otherwiſe in the firſt. He faid alſo, 
that the plea was debite proſecutum, &c. | 


Holt chief juſtice ſaid, that the debite proſecutum was nothing, 
that this plea was only an excuſe, and that the plaintiff's writ was 
his title. And as to the caſe in Keble, he faid, that that writ was 
a void writ, and was not ſuper judicium praedictum. 


Powell juſtice ſaid, firſt, that if the writ were ill taken out, i 


was only an erroneous execution, and the bail that are ſtranger 


cannot take advantage of that error in a collateral action. Secondly, 
that this capias ad ſatisfaciendum might have been well and te- 
gularly ſued out, and they would intend it was ſo; otherwiſe if 
the capias ad ſatisfaciendum had appeared to have been ſued out, 
out of term, that had been ill. Judgment was given for the 
plaintiff, » | 
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Blackmore ver /. Tidderley. 
Intr. Tin. 3 Ann. Rot. 231. 


N an action of treſpaſs, aſſault and 'falſe impriſonment, the 8. C. Salk. 
defendant pleaded not guilty infra 6 annos ; and the: plaintiff 3 6 Nod. 
demurred. And Mr. ſerjeant Darnall for the plaintiff ar- 240. 

gued, that the court upon this plea, as it was pleaded, would 1n — and 
not take any notice of the ſtatute of limitations, that if this plea 1 gully d. 
were a good plea, it would be a good replication for the plaintiff ja 6 aner 


. 1 2 — » leaded, ill. | 
to ſay, that he took out a writ within fix years, which is abſurd : om = 


that no iſſue could be taken upon this plea, or if any iſſue could 2 Show. 493. 


be taken upon it, yet if a verdict were found for the plaintiff, no 3 Mod. 110. 
judgment could be given for him, becauſe though the defendant '' Mod. 38- 
were guilty within fix years, yet he might not be guilty within . 
four. He ſaid that this plea was a negative pregnant, and though, 

where a verdict is 3 upon iſſue joined upon ſuch a plea, that 

may in ſome caſes make the plea good; yet it is certainly naught 

upon demurrer. And for that he cited 12 Ed. 4. 6. Br. Negative 

pregnant 48. Br, ſame title 42. e | 


Mr. Raymond for the defendant argued, that the ſtatute of limi- 
tations is a general law, and that thoſe pleas of the ſtatute of li- 
mitations are never framed upon the ſtatute, but are pleaded 
generally, without tying them up to, or taking any notice of the 
act of parliament. He faid, that the plaintiff might have taken 
iſue upon this plea, that the defendant was guilty within fix 
years; and that the largeneſs of the plea taking in two years more 
than it needed, was for the benefit of the plaintiff: that if upon 
that iſſue the jury had found for the defendant, he muſt have had | 
his judgment, becauſe if he was not guilty within ſix years, it # 
was a neceſſary conſequence, that he was not guilty within four 
; 4 +» 4 | | years, 
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1100 Hil. Term 3 Annae reginae. 
years. And he ſaid, he took it, that if the verdict had been ſound 
for the plaintiff, he muſt have had Eis judgment too, becauſe the 
plea of the defendant was falſified : like the caſe of debt upon a 
ſingle bill, the defendant pleads payment, if upon iffue joined the 
verdict be found for the defendant, he cannot have judgment; but 
otherwiſe if it he found for the plaintiff. | 5 


. 


Holl chief juſtice. The verdict's helping of ſuch a plea as this 

will not make it a good plea now upon demurrer. This muſt 
be a good plea either at common law, or upon the ſtatute; it i; 
not a good plea at common law, becauſe at common law a man 
might bring his action at any time; neither is it a good plea upon 
the ſtatute, becauſe it does not diſcloſe the matter, that the ſtatute 
makes a bar. | 5 


Powell juſtice. This plea at beſt is but argumentative, and ſuch 
pleas are never good, eſpecially where the matter that makes the 
bar is made ſuch by an act of parliament, you ought to plead it in 
the words of the ſtatute. Beſides, if iſſue had been taken upon 
this plea, and there had been a verdict for the plaintiff, it would 
have been a jegfaile. | 1 8 


| Holt. How can the plaintiff reply? 


Diſcontinu- The court held that this matter needed not to be ſhewn for 


ance by an an- cauſe of demurrer, and were juſt going to give judgment for the 


ſwer in part. 


plaintiff; when Mr. Raymond took an exception, viz. that the plea 

was diſcontinued, for the declaration was of an aſſault, taking, ar- 
1 Lev. 31. reſting, and impriſoning the plaintiff ; and the defendant pleaded to 
4 ca 111, the treſpaſs, aſſault, and impriſonment, but ſaid nothing to the u- 
3 Lev. 40, Teſt. Darnall ſaid, that the treſpaſs included all. | 


cc. 


. Holt ſaid, that the impriſonment included the arreſt; for impri- 
ſoning could not be without an arreſt, nor an arreſt without impti- 
ſonment ; for an arreſt is an actual impriſonment. a 


Judgment was given for the plaintiff. 


Note, When this caſe was firſt ſtirred in Michaelmas term laſt, 
the court ſcemed all to be of opinion, that the plea was good, be- 
cauſe it gave the plaintiff an advantage. The record is, action by 
huſband and wife, for that the defendant, &c. upon the wife «fu, 
Ec. inſultum fecit, and the wie, &c. cepit, arreſtavit, impriſona- 
vit, et maletractavit, and the wife in priſena ibidem per ſpatium, 
0 Sc. detinuit, &c. After imparlance the defendant pleads thus: 4 
idem the defendant defendit vim et injuriam quando, &c. et dicit — 
10 
4 | 


9 
„ 
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Jie non, quia dicit quad ipſe in nelle ef culpabilis de tranſyreſſione, 
inſultu, grppiſnamen 9 praedictis, ad aliquud tempus infra 6 annos 

oxime ante diem exhibitionis billae of huſband and wife modo et 

forma frout, Sc. Note, nothing was pleaded to the vi et armis, 


as is uſual. 
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Evans ver/. Brown. 


"HERE was a ſuit in the Eccleſiaſtical Court for theſe words, You are 
ee You are known by the name of bawdy Nell, and do live 3 the 
« with another woman's huſband,” Mr. Raymond moved for a gy Nt, and 
prohibition upon a ſuggeſtion, that the plaintiff below had brought do live with 
an action at law for theſe words, grounded upon ſpecial damage 3 
ſhe had ſuſtained by the defendant's ſpeaking of them. And he band. 
compared this to the caſe, where one calls a woman whore and 7% 1136. 
thief, 2 Roll. 297. u. 25- in that caſe ſhe ſhall not have an action t. 1. 
in the Eccleſiaſtical Court for thoſe words, though ſhe might for 
the word whore; becauſe it being joined with the word thicf, an 
action lies at common law for the words. Neither can the words 2 R. 295. a. 4. 
be ſplit, and an action brought at law for the word thief, and a | 
{uit in the Eccleſiaſtical Court for the word whore. So here, tho' The party ſu- 
the words are properly ſuable for in the Eccleſiaſtical Court, yet a fins ſpecial 
{pecial damage attending the ſpeaking them, by which means an words ſpoke, 
action lies at common law for ſpeaking the words, they ſhall not of which the 
proceed for the ſpeaking them in the Eccleſiaſtical Court. But the jÞromlCourt 
court denied to grant a prohibition. 


Green ver/. Crane. 


N an affumpfit by an executor upon a promiſe to his teſtator, s. c. Rep. Q. 
I the defendant pleaded nn aſſumpſit infra 6 annos to the teſtator. 4: 37. 
And upon evidence it appeared, that after the death of the teſtator 6 N4d 37- 
and after 6 years elapſed from the time of the contract, the defen- 1 Salk. * 


dant owned the debt to the exec tor, and promiſed to pay it. And 2 Show: 126. 
Cha. Prec. 


whether this evidence would maintain the iſſue was the queſtion. 385, 485. 
Serjeant Darnall for the plaintiff aid, that it was agreed in the caſe 12 Mod. 557. 
of Hyleing verſ. Haſtings, that a bare owning of the debt after the 2 8 
ſix years was ſufficient to revive it; but here was a promiſe as well _—_ — * 
as an owning, But after the caſe had been ſtirred twice, and the Ant by 
court had taken farther time to adviſe, Holt chief juſtice delivered — 1 
the reſolution of the court, and ſaid, that they were all of opinion, teſtator, =o» 
that the action could not be maintained, the promiſe being made to Our . 


the exccutor, and ſo out of the iſſue. But it would have been ed, evidence 
otherwiſe, if the promiſe had been made to the teſtator within ſux of promiat- 
| " — yours. 5 

Ante, 421. 


tl. n 
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years. Note, This caſe was tried before Holt at fi prius at Guile. 
ball, And he permitted the parties to move it after in court, 


Seers verſ. Turner. 


Plea in abate- I N an action of treſpaſs the plaintiff declared of an aſſault, batte. 


_— = TY, and wounding, upon the 6 of Ja oa and of a aſſault, bat- 
lame cauſe in tery, wounding, and falſe impriſonment by the ſpace of four hour; 
= —_—_ upon the 1 of Auguſt after, ad danmum the plaintiff 307. The de- 
moved imo fendant pleads as to the treſpaſs, aſſault, battery, wounding, and 
— AIG * falſe impriſonment in the plaintiff's declaration ſecondly. mentioned, 
8 5 i Not guilty; and as to the treſpaſs, aſſault, battery, and wounding 
where it fill in the plaintiff's declaration firſt mentioned, he prays judgment of 


» feilicet, ſuch a 


be. brief p. the bill, becauſe before the A the bi 
1075 day, the plaintiff levied a plaint in the Marſbalſea againſt the de- 
Ar 62. fendant of a plea of treſpaſs and aſſault ad of the plaintiff 


99 s. quae quidem querela afterwards, viz. ſuch a day, was debits 
modo removed by writ of habeas corpus iſſuing out of the King's 
Bench, returnable immediate before the chief juſtice, into the King's 
Bench: and thereupon the defendant by his attorney in the 
King's Bench at the ſuit of the plaintiff, of the plea of treſpaſs and 
. aſſault aforeſaid, appeared, and put in bail according to the cuſtom 
of the ſaid court, praut, &c, which plea in the King's Bench re- 
manens adhuc pendet minime diſcontinuatum five determinatum : and 
avers that the plaint levied, &c. in the Mar/halſea ; and the plain- 
tiff's bill for the firſt mentioned treſpaſs, aſſault, battery, and 
wounding in the King's Bench exhibited, were levied and proſecu- 
ted pro una et eadem materia et cauſa actionis, et non alia negue di- 
werſa ; et hoc the defendant paratus, &c. unde petit judicium de 
billa praeditta of the plaintiff againſt the defendant, de una et eadem 
materia ſuperius modo exhibita, pendente praedicto priori placito, ut 
praefertur, indeterminato, et quod billa illa, quoad eandem tranſ- 
grefſionem, inſullum, verberationem, et vulnerationem firſt mention- 


cd gaſſetur, &c. To this plea the plaintiff demurred. 


Mr. Ward took ſeveral exceptions to the plea, which I ſhall not 
report, becauſe they did not receive the reſolution of the court upon 
them, they going upon another matter, which Mr. Mard took no 
. | | | 


Habeas corpus Halt chief juſtice. A habeas corpus does not remove the cauſe 


GT out of the inferior court, the cauſe is ſtayed below; but a plaint 


out of the in. pending in an inferior court is no plea to an action brought in the 
ferior court: Courts at Weſtminſter. There is a great deal of difference between 
e a recordari, or a certiorari, and a babeas corpus. In the caſe of a 

art. | - . recordart, 


Hil. Term 3 Annae reginae. 1103 
;cordari, the proceedings are upon that; and the recordari is en- 
tred upon the roll, and the return of it which is the plaint, and the 
plaintiff declares upon that, and the parties have day in court upon 
the recordari : and ſo it is of a certiorari, But upon a habeas 
c:rpus the parties have no day in court, but the proceedings below 


are ſuperſeded, and the plaintiff has liberty to declare againſt the 
defendant, as in cuſtodia Mareſchalli. | | 


— 


Powell juſtice. Upon a habeas corpus the cauſe is not removed 
out of the inferior court, ſo as to be pending here, and conſequent- 
ly it cannot be pleaded to another declaration for the fame thing ; 
but when the defendant is brought here by habeas corpus, we make 


5 him put in bail to anſwer a declaration to be delivered within two 
terms, and if he does not put in ſuch bail we grant a procedends ; 
but a recordari is quite different, for upon that the proceedings are 
removed. | 


Holt ſaid, that this declaration was upon the habeas corpus, and 
though an impriſonment was added, that was no more than the 
plaintiff might do. Powei/ ſeemed to think it a variance, but then 
he ſaid, it would be a declaration by the by, which the plaintiff 
had by law liberty to charge the defendant with, and that would 
juſtify this declaration. The court gave judgment, that the defen- 
dant ſhould anſwer over. 6 N . 


This which follows is taken out of the notes of Mr. Pengelly, 
who was counſel with the defendant upon the demurrer. 

By Holt and the court it was reſolved, that the defendant ſhould 
:nſwer over. For this declaration may be in purſuance of the firſt 
habeas corpus, and the plaintiff may declare on an impriſonment, 
and when the defendant is in cuſtody; the plaintiff may declare 
againſt him for any matter, and the variance of the damages is al- 
lowable, and is the courſe of the court. But indeed in that caſe 
the bail cannot be charged. A habeas corpus does not remove the | 
plaint, but it is only certified, and the proceedings below are by | 
this writ ſuſpended, and there is no proceeding here upon that | 
plaint. But the plaintiff declares againſt the defendant de novo as a 1 Ventr. 252. | 
privileged perſon - in _— CO and there is no day given 3 Keb. 263. 
to the plaintiff upon the return of the habeas corpus, as in caſe of a , 82 
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= recordars or pone, ſo that the plaintiff is not in court, 8 Sey. 395, 449+ 
| | | 
” Bat it is a quaere, if there be not a cauſe pending; for if he 


clcapes, it ſeems the- plaintiff may have an action againſt the mar- | ff 

hal, for the defendant comes with a charge upon him, which | 

cannot be without an action or writ; | | 
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It ſeems that the ſheriff, marſhal, Cc. was anſwerable for the 
eſcape of a man taken by a bill of Miadleſex or latitat before the 
ſtatute that introduced the acet12ms, and that this anſwers Mr, Pay. 
gelly's quaere. | | | 


| Regina verſ. Harman. 


An inditment HE defendant was indicted upon the 9 & 10 Vill. 3. c. 41, 


en pe for preventing imbezilment of the Queen's ſtores, upon the 
latute, ought Clauſe, that ſuch perſon or perſons, in whoſe cuſtody, poſſeſſion, 
to conclude, or keeping, ſuch goods or ſtores marked as aforeſaid ſhall be found, 
DT l not being imployed as aforeſaid ; and ſuch perſon or perſons, who | 
1 Salk. 370. ſhall conceal ſuch goods or,ſtores marked as aforeſaid; being indicted 


pl. 3. and convicted of ſuch concealment, or of the having ſuch goods, or 


1 4 "3.2 ſtores found in his cuſtody, poſſeſſion, or keeping, ſhall forfei 


« Saund. 250. ſuch goods, and the ſum of 2001. together with coſts, &c. the one 
| moicty to his majeſty, and the other to the informer. And the 
indictment ſet forth, that the defendant after the 24 of June 1698, 
vg. ſuch a day, adtunc vel ad aligquod tempus antea vel poſtea nun 
exiſtens pattor, Anglice a contractor, cum principalibus offictari; 
vel commiſſionaris claſſis, Anglice navy, ſeu bombardarum, Arglice 
ordnance, 7p/res dictae dominae reginae, ſeu victualariis, unglice 
victuallers, pro uſu diftae dominae reginae, neque negotiator exiſten. 
ad inde per aliquem takem pattorem, &c. as before, apud B. praci:- 
Hum habuit in cuſtodia, Anglice cuſtody, poſſeſſiune et cuſtodia ſu, 
Anglice keeping, quatuor, &c. ſeparaliter impreſſat. Auglice 
marked, cum ſigno vocato, the broad arrow, exiſtente /igno cum qu 
res bellicgſae et navales dictae dominae reginae adtunc et diu antes 
uſualiter impreſſatae fuere, et adbuc impreſſatae ſunt, Anglice 
marked, contra formam ſtatuti in bujuſmodi caſu nuper editt, et pri- 
v; quodque praedick. quatuor, c. fic ut praefertur, impreſſit 
adtunc et ibidem invent. fuere in cui/naia et poſſaſſione of the deten- 
dant, the defendant adtunc non extjiente negotiatore, ut praefertur, 
prout per flatutum praediftum in bujuſmods caſu editum et provi- 
ſum requiritur, in diminutionem praediftarum rerum belliceſarum ct 
navalium dictae dominae reginae, ac contra pacem diftae dominae regi. 


viction in an indictment for the offenſe. The ſecond exception 
was, that the indictment did not conclude contra formam * 
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And it was faid for the defendant, that where an offenſe is created 
by act of parliament, you muſt deſcribe the fact ſo in the indict- 
ment, as it may. appear to be within the ſtatute, and you muſt alſo 
conclude your indictment contra formam ſlatuti; for it is your 
concluding the indictment in that manner, that declares your pro- 
ceeding for the offenſe to be upon the ſtatute; and where that is 
wanting, the indictment is an indictment at common law, and that 
in this caſe muſt be ill; becauſe a man may come to the poſſeſſion 
of ſuch goods by bailment, and then the having them found in 
one's cuſtody is no crime at common law, but only becauſe it is 
made ſuch by act of parliament: and this is an eſſential form. It 
was inſiſted for the Queen, that the contra formam ſtatuti, and the 
non exiſtente negotiatore, prout per flatutum praedictum in hujuſmodi 
caſu editum et proviſum requiritur, which concluded the two facts, 
that were charg'd in the indictment, would ſupply the want of the 
contra formam ſtatuti in the concluſion of the inditment. But to 
this it was anſwered for the defendant, that in caſe the firſt fact 
was that which was made criminal by the act of parliament, that 
would have been well; which the chief juſtice agreed, ſaying that 
the reſt would be ſurpluſage, and would not hurt; but that it was 
the goods being found in the defendant's cuſtody, which was the 
offenſe, and not the having the goods in his cuſtody ; for though 
he had ſuch goods in his cuſtody, yet if they were not found in his 
cuſtody, that was no offenſe : and therefore it was the latter part of 
the indictment that contained the offenſe, which the chief juſtice 


agreed alſo; and that not being concluded contra formam flatuts 
was ill. | | 


A 


Perzell juſtice. In all caſes of indictments for offenſes againſt a 


ſtatute, the indictment muſt conclude contra formam flatuti, which 


ali the court agreed, and ordered the pgſtea to ſtay till it was further 
moved, | | 


Regina ver/. Paty et alios. 


PATY and four others were committed by the Speaker of the s C. Hott; 25. 

houſe of Commons, by virtue of an order of that houſe ; and FOE. 3} 
upon a habeas corpus to bring them before this court, the warrant by ide Speak. 
was returned, which follows in haec verba: Martis 5 die Decem- et of the houſe 
bris 1704, By virtue of an order of the houſe of Commons of = rege 
England in parliament aſſembled this day made, theſe are to require the houſe, tor 
you forthwith upon fight hereof to receive into your cuſtody the 2 
body of John Paty, who, as it appears to the houſe of Commons, fuling votes 
is guilty of commencing and proſecuting an action at common law in electcrs. 
agunlt the late conſtables of Ayleſbury, for not allowing his vote 
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in the election of members to ſerve in parliamient, con to th 
declaration, in high contempt of the juriſdiction, Sure inch 
of the known privileges, of this houſe; and him in fafe cuſt 
to keep, during the pleaſure of the ſaid houſe of Commons; for 
which this ſhall be your warrant, Given under my hand this fifth 
of December anno Domini 1704. To the keeper of her Majeſty's 
aol of Newgate, or his deputy. The warrant was ſigned Reber; 
Harley. This habeas corpus was moved for on the laſt Monday but 
one in the term, and the court granted the writ returnable the Sa. 
turday after. Some perſons thought the return too long, and the 
court were much preſſed to make it ſhorter ; but the court would 
not, but ſaid, that in a caſe. of this conſequence, they ought to 
give the parties concerned time to conſider what return to make, 
and if there were any delay, the parties were the cauſe of it them. 
ſelves, by not moving ſooner. The defendants were brought uy 
upon the Saturday, and Mr. Mountague, Mr. Page, Mr. Lechmere, 
and Mr. Denton, argued that they ought to be diſcharged. I was 
not preſent at the argument. There were no council to maintain 
the commitment. The court put off delivering their opinion till 
Monday, which was the laſt day of the term, and then all ſeriatin 


delivered their opinions. I did not hear very well, but the ſub- 


ſtance of what was ſaid, as I apprehended, was to the following 
effect. on, : 


11 a perſon Goald juſtice. The priſoners ought to be remanded. He faid, 
committed that this was the firſt habeas corpus that was ever brought by per- 
by the houſe . | 

of Commons ſons committed by the houſe of Commons, that he ever heard or 
is brought up read of; and therefore no ſuch writ having ever been brought be- 
into theo? fore, that is an argument, that no ſuch writ lies. He ſaid, if this 
Bench by ha ao _ . . - 

beas corpus, be had been a return of a commitment by an inferior court, it had 
ſhall be re | been naught, becauſe it did not ſet out a ſufficient cauſe of com. 
Li 81. 4 Ind. mitment: but this return being of a commitment by the houſe of 
15, 17. Commons, which is ſuperior to this court, it is not reverſible for 


form. And that anſwers the objections to the form of the com- 


The King's mitment. We cannot judge of the privileges of the houſe of Com- 


Bench cut mons, but they are to debate them among themſelves. He ſaid, it 
judg of the 


privileges of Was objected, that by Mag. Chart. c. 29. no man ought to be taken 
che houſe of or impriſoned but by the law of the land. But that the anſwer to 
Commons. this was, that there were ſeveral laws in this kingdom, among 
which was the lex ae gene which law, as it is ſaid in the 

4 Inſi. 15. ab omnibus eſt quaerenda, a multis ignorata, a pau 

cognita; and that it was uncertain, that thoſe words in the ſtatute 

of Mog. Chart. were to be reſtrained to the common law. He 

ſaid, the parliament had laws and cuſtoms peculiar to itſelf, and 

that this was declared to be ſecundum legem parliaments ; and that 

the judges ought not to give any anſwer to queſtions * 
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them about matters of privilege, becauſe the privileges of parliament 
are not to be determined by the common law. He ſaid, there had 
been an objection made, that this warrant was only ſigned by the 
Speaker. But he ſaid, that was the way the houſe of Commons 
ated. As to the objection, that if this proceeding here were not 
allowed, it would make the people of England bondmen; I an- 
ſwer, that this commitment is a puniſhment uſed by them, and 
that it determines with the ſeſſions. He ſaid, there was no diffe- 
rence between this and my lord Shafteſbury's caſe, 1 Mod. 144. 
That that was the firſt inſtance of a habeas corpus granted upon a 
commitment. by the houſe of lords. That according to that caſe, 
if the return had been general, without expreſſing what the parti- 
cular matter of contempt was, it had been good; and though here 
the ſpecial matter were expreſſed, that would not alter the caſe, 
becauſe this court had nothing to do with it, nor could gainſay the 
houſe of Commons. That the houſe of Commons were to be in- 
truſted with the liberty of the people, and that no body could ſup- 
poſe they would make any invaſions upon it. The judgment in 


the caſe of Sir John Elliot was reverſed in the houſe of Lords, be- Tempore 
cauſe matters tranſacted in parliament are only cogniſable there. Car. 1. 
And fo it appears by Prynne's Animad. on 4 Inft. 12. He faid, 1 Cro. 604, 
the houſe of Commons were the repreſentatives of the people, and 605. Ce. 


concluded, that no habeas corpus would lie. 


Preys juſtice. I am of the ſame opinion. He ſaid, he would 
conſider the obiections that had been made to the return, and give 
an anſwer to them; not that he thought they had juriſdiction of 
the cauſe, but that the commitment might not be taken ſo totally 
naught, as it had been repreſented to be. He faid, it had been 
objected, that this caſe differs from my lord Shafteſbury's caſe, be- 
cauſe that was a commitment by order of the houſe of Lords this 
only by the Speaker's warrant. To that he anſwered, that this 
warrant, as was recited in the warrant, was by order of the houſe 
of Commons. The ſecond objection was, that the warrant was 
not under ſeal; and 2 Inft. 52. is, that warrants of commitment 


ſt be in writing under hand and ſeal. But to this I anſwer, Commitment 
tur houſe of Commons is a court; and fo my lord Coke ſays, by a court 


in his' 4 Inſt. 28, 23. and commitments by a court need not be 
under hand and ſeal. And beſides, the conſuctudo parliamenti will 
jultify this commitment. Thirdly, this caſe is objected to differ 
trom my lord Shaftesbury's caſe, becauſe he was a member of the 
houſe of Lords. But if this objection ſhould take place, it would 
deſtroy all their power of committing for breach of privilege, for 
theſe are moſt commonly by perſons not of the houſe. Fourthly, 
this commitment is for a matter done out of the houſe. That muſt 
receive the ſame anſwer with the laſt, that fo are moſt breaches of 


_ privilege. 


under ſeal. 


- CE Ss a” - 


1108 Hil. Term 3 Annae reginae 


— 
F'Y —Y 


— 


privilege. Fifthly, it is objected, that the commitment is, during 
the pleaſure of thc houſe of Commons, whereas it ought to be, till 
2 tft. 52. they ſhall be diſcharged by due courſe of law. To this I anſwer 
that this commitment is more favourable for the priſoner, and 
more for his benefit, than a commitment for a certain time: for 
this commitment determines with the ſeſſion, and it leaves the houſe 
a power to diſcharge the priſoners upon their ſubmiſſion. Beſides 
this is agrecable to the conſtant forms of commitments by the houſe 
of Commons; and it is agreeable to our commitments here, which 
are implied to be during the pleaſure of the court. And though 
the houſe of Commons expreſs that in their commitments, yet that 
is only expreſſing what we imply. Sixthly, the cauſe of commit. 
ment is for bringing an action at common law, and ſhall the Com- 
mons hinder a man from proceeding at law? Now in general 
ſpeaking, that is the only uſe of privilege ; and the meaning of pri. 
vilege is, that it is a privilege againſt the courſe of law : ſuch is the 
privilege of members againſt ſuits at law to be brought againſt them, 
This objection has been farther enforced by remembring the reſolu- 
tions in the caſe of 4/hby and White, where it was determined by 
the houſe of Lords, that an action would lie againſt the conſtables 
of Ayleſbury for refuſing a man his vote at an election of members 
to ſerve in parliament. But in anſwer to that, this does not ap- 
pear to us to be the ſame caſe. The parties are different, and-it 
may be the caſes may be different, and all theſe priſoners may have 
been guilty of a breach of privilege. If all commitments for con- 
tempts, even thoſe by this court, ſhould come to be ſcanned, they 
would not hold water. Our warrants here in ſuch caſes are ſhort, 
as for a contempt, or for a contempt in ſuch a cauſe. So in Chan- 
cery the commitments for contempts are for a contempt in not fully 
anſwering, &c. and would not this commitment be ſufficient ? 
If a commitment be for a contempt in not paying money according 
to an order of court, without reciting the order, yet ſuch a com- 
mitment is good. The houſe of Commons is a great court, and 
all things done by them are to be intended to have been rite ada, 
and the matter need not be ſo ſpecially recited in their warrants; 
by the ſame reaſon as we commit people by a rule of court of two 
lines, and ſuch commitments are held good, becauſe it is to be in- 
tended, that we underſtand what we do. Seventhly, it is ob- 
4 laſt. 15. jected, that by Mag. Chart. c. 29. no man ought to be taken or 
impriſoned, but by the law of the land. But to this I anſwer, 
that lex terra is not confined to the common law, but takes in 
all the other laws, which are in force in this realm; as the civil 
and canon law, &c. and among the reſt, the le parliamenti. 
By the 28 Ed. 3. c. 3. there the words lex terrae, which are uſed 
in Mag. Char. are explained by the words, due proceſs of law; 
and the meaning of the ſtatute is, that all commitments _— 
3 ; . | Y 
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by a legal authority. And the law, of parliament is, as much a 
law. as any; nay, if there be any ſuperiority, this is a ſuperior 
law. 5 8 . 


le ſaid, there were two things, which were moſt. materially, 
objected · Firſt, that this court, which is the ſupreme ordinary 
court of law, and has a very ample authority, authority to diſ- 
charge a man committed per mandatum damini regis, has 4 fortiori 
authority to do it where the commitment is by ſubjects. But the 
inſtance put is of no weight, becauſe ſuch a commitment is not 
good, For the King is to act by his officers, and when the King 
lat here, it was only pro pompa; but the judges gave the rule. 
And it is one of the grievances mentioned in the petition of right, 
3 Car. 1. that men were detained. in priſon by the King's ſpecial 
command. A commitment by a court is of greater authority. than 
2 commitment by the King in petſon, and is accounted: in law a 
commitment by the King. So where ſome ſtatutes ſay, the of- 
fenders ſhall be fined at the King's pleaſure, that pleaſure muſt be 
declared in the courts proper for the conuſance of the offenſes. 
The ſecond objection is, that if this court cannot judge of the 
commitments of the houſe: of Commons, and ſuch a commitment 
as this is good, they may ſtop the whole, courſe of law, and take 
upon them a defpotic power. But this is a. very foreign ſuppoſi- 
won, and what ought not io be ſaid by any Engliſuman. The 
hauſe of Commons are a great branch of the conſtitution, and are 
choſe by ourſelves, and are our truſtees; and it cannot be ſuppoſed, 
nor ought to be preſumed, that they will exceed their bounds, or 
do any thing amiſs. It does not appear to us, what theſe actions 
were, and the houſe of Commons have examined into that; and 
we know, they have a juriſdiction with relation to breaches. of 
privilege, and contempts done to them, and the gight of perſons 
to vote for members of parliament ; and we * take it, that 
what they have done is Warrented by that their juriſdiction, and 
u well done. He ſaid, this was a commitment in execution, and 
dot pra ſalva cftodia, He: ſaid, the court were to determine the 
bounds of juriſdictions, as they do the bounds of pariſhes, by uſage: 
that of the ſide of the houſe of Commons, there was immemorial 
uſage: and that he expected ſome precedents would have been 
brought to (hew, that this court might inquire into the proceedings 
of the houſe of Commons, and diſcharge perſons committed: by 
them; but that the eouncil for the priſoners had nat brought one 
precedent, nor one book caſe, nor obe opinion in print, to war- 
rant any ſuch power in this court: and that nan v/er in this caſe 
was a very great argument, that the court had no ſuch power. 
But be ſaid, the reaſan why there were no proeedents of that kind, 
was very obvious, vis. that wa be unreaſonable to Fes. the 
| EE | Judges 
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judges upon determining the privileges of the houſe of Commons. 
of which privileges they have no account, nor any footſteps * 
their books: that the houſe of Commons have the records of them. 
and as occaſion requires, ſearch them to find them: that the judoes 
cannot reſort to thoſe records, and therefore it is indeed impoſſible 
for them to judge matters of privilege. And my lord Coke in his 
4 Inft. fol. 15. ſays, that it is /ex ab omnibus quaerenda, à multis 
ignorata, a paucis cogmta, He ſaid, my lord Shafteſbury's caſe 

was the only caſe wherever a habeas corpus was brought upon a com- 
mitment by either houſe of parliament ; but that he could not ſa 
a habeas corpus would not lie, becauſe, till the return of the babea; 
corpus, the cauſe of commitment does not appear; and it is one of 
the great privileges of the ſubject, to have the cauſe of his imp:i. 
ſonment inquired into in this court: but when it appears to be a 
commitment by the houſe of Commons, he muſt be remanded. 
The judges in my lord Shafteſbury's caſe went upon their having 
no juriſdiction in the cauſe. > | | 


Powell juſtice of the ſame opinion. He ſaid, he had had but a 
ſhort time to conſider of a cauſe of 'this conſequence: that it was 
the firſt cauſe of this nature, that had ever been before this court; 
for my lord Shafteſbury's caſe differed, becauſe he was a member of 
the houſe of peers, and they might have other powers over their 
own members, than they had over their fellow ſubjects without 
doors. He ſaid, the court could not judge of the return: Firſt, 
Becauſe they were committed by another law, and conſequently we 

cannot diſcharge them by that law, by which they were not com- 
mitted. There is a lex parliament, for the common law is not the 
only law in this kingdom; and the houſe of Commons do not 
| commit men by the common law, but by the law of parliament. 
Lords vo Conſider the judicature of parliament. The houſe of Lords have 2 
_—_— power of judicature by the common law upon writs of error, but 
| they cannot proceed originally in any cauſe. | But they proceed too 

in another manner in caſe of their own privileges, and therein the 

judges do not aſſiſt, as they do upon writs of error; and their pro- 

ceeding in that caſe is by the & parliamenti. So the Commons 

have alſo a power of judicature, and ſo is 4 Inſt. 23. but that is not 

by the common law, but by the law of parliament, to determine 

their own privileges; and it is by this law that theſe perſons are 

The King's committed. He ſaid, this court might judge of privilege, dut not 
ene may . contrary to the judgment of the houſe of Commons, which yet we 
lege, but not muſt do in this caſe, if we diſcharge theſe priſoners from their im- 
contrary tothe priſonment, which is the only judgment the houſe of Commons. 
2 of can give, upon their determination, that theſe perſons have been 
ce guilty of a breach of their privileges. This is drawing the plea ad 
auliud examen, aud yet the houſe of commons are the — . 
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i h of their own privileges. This court judges of privilege only inci- Wt + 
n dentally, and ſo they did in Binyon's caſe, and in the caſe of A/bby . 
. verſ, White for when an aCtion 'is brought in this court, judgment | 1 if 
'$ muſt be given one way or other. So they do in eccleſiaſtical mat- on 
le ters, when a queſtion of that nature ariſes in an action brought be- 
is fore them; as in the caſe of the Quaker's marriage depending in may 
1s the Common Pleas ; but their judgment will not bind the eccleſi- 
ſe aſtical court. And therefore, if ſuch a marriage ſhould be adjud- The Common 
* red at law to be a good marriage, and yet afterwards the parties _ * 
y ſhould be cited into the eccleſiaſtical court for living in fornication, ker's marriage 
as and excommunicated, and taken upon the capias excommunicatum, 89. does nor 
of this court could not diſcharge them upon a habeas corpus. So here, clefgatica © 
i- the court of Parliament he ſaid was a ſuperior court to this court, and Court; and 
2 though the King's Bench have a power to prevent exceſſes of juriſ- ä 
d. dition in courts, yet they cannot prevent ſuch exceſſes in parliament, municae 
Ig becauſe that is a ſuperior court to them, and a prohibition was ne- them, this 

rer moved for to the parliament. If the houſe of Lords ſhould take — 

upon them to determine freeholds, this court could not prohibit chem upon 

2 them, there are writs in the Regiſter ad regia jura conſervanda, 4%: corpus. 
28 which may be ſent to the Eccleſiaſtical Court, but they cannot go 
t; to the houſe of Lords. There was a caſe lately, wherein the Lords 
of made an order originally 'in a cauſe, but the parties grieved could 
cir not have come here for relief. So Skinner's cafe was brought ori- 
ut ginally in the houſe of Lords, and this court could not have helped 
lt, them. He cited 4 Int. 50, 51. and 13 Co. 63, 64. that the privi- Moor 57. 
we lege, order, or cuſtom of parliament, either of the upper houſe, or V caſe. 
m- houſe of Commons, belongs to the determination or deciſion only of 
he the Court of Parliament; the judges being aſked by the Lords con- 31 Hen. 6. n. 
not cerning privilege of parliament, anſwered, that they ought not to $5: pony 
nt. anſwer to this queſtion, for it hath not been uſed aforetime, that , lag. 16. 
e 2 the judges ſhould in any wiſe determine the priviſege of this high 
but Court of Parliament; for it is ſo high and mighty in its nature, 
too that it may make laws, and that what is law, it may make no law, 
the and the determination and knowledge of that privilege belongeth to 
ro- the Lords of parliament, and not to the judges. The privilege in 
ons queſtion in that caſe was concerning the Speaker of the houſe of 
not Commons being taken in execution. But if they ſhould diſcharge 
ine theſe perſons, that are committed by the houſe of Commons for a 
are breach of privilege, this would be to take upon themſelves directly 
not to judge of the privileges of parliament. This want of juriſdiction Want of juriſ. 
we in the court cures all the folks in the commitment; though if that de e 
im- were to be debated, there ought to be a difference taken between a feu in the 
ons commitment for a crime, and for a contempt. And as to that ob- οιN)ent. 


jection to the warrant, that it was to detain the priſoners duging 
the pleaſure of the houſe of Commons, that he ſaid was the con- 
ſtant form of warrants by the houſe. It is objected, that in bring- 
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ing theſe actions the priſoners. have. done nothing. but wha the | 


Lords have adjudged: they may do, and. the Houſe of Lords is the 
ſupreme judicature of the kingdom. As to that he, ſaid, that if this 
commitment were tor that reaſon an excels. of juriſdiction, this 
court could not remedy, it, but it ought to be remedied by-confe. 


rence, and that was. the proper remedy, where. the: parliament a. 


ſumes an exceſſive juriſdiction : that where the Lords in Sinner; 


caſe aſſumed an original juriſdiction, upon a conference, the Lords 
were ſatisfied and receded. Upon conferences the reaſons upon 


which the houſes. act will appear, and if the Commons have no rea... 


ſon. for what. they do, it is to be preſumed they will never be choſen 


again; and if the Lords are in the wrong, the other houſe will not 


Commons 
may commit 
perſons, that 
are not mem · 
bers. 


cution. And though, as More 57. is, a man in execution cannot 


reſt. till all is ſet right again. In my lord Shaftesbury's cate the 


judges were all of opinion, that the cauſe of commitment was not 


examinable here, which is an. authority. in. point that we have no- 


thing to do with this caſe. As to the priſoners not being members, 


there are many inſtances that the Commons can commit perſons 
not members of the houſe; and there are many inſtances of ſuch 
commitments in 4 x/t. 23. So in Ferrer's caſe in Dier 61. the 
ſheriff was committed for detaimng a member of parliament in exe- 


have privilege of parliament, and ſo. the execution was good, yet 
it was irregularly executed. But beſides, the houſe of Commons 
having a power to examine matters of privilege, muſt alſo of con- 


. ſequence have a power to puniſh the breach ot it. As for my lord 


Bailed on im- 
peachment. 


Danby's caſe, he was under a criminal proſecution by way of im- 
peachment, and upon that was committed, and lay four months in 
gaol, and for that reaſon was bailed; and the houſe was not then 
fitting, He ſaid, the houſe of Commons had the power to deter- 
mine elections, and that any voices given, or an election, before 
the precept read and publiſhed, are void, as my lord Coke ſays, 
4 Inſt. 49. ſecundum legem et conſuetuainem parliamenti. There 
have been many ſtatutes made relating to theſe matters, and fo tar 
they are ſubje& to the common law, but no farther. 


Holt chief juſtice ſaid, that the legality of the commitment de- 
pended upon the vote recited in the warrant ; and for his part he 
thought the priſoners ought to be diſcharged, though in this his 
opinion he was ſo unfortunate as to go contrary to the act of the 
Houſe of Commons, and the opinion of all the reſt of the judges of 
England, whoſe aſſiſtance they had deſired, and there had been 
a meeting for that purpoſe, He ſaid, this was not ſuch an 
impriſonment as the freemen of Engiand ought to be bound by; 
for that this, which was only doing a legal act, could not be made 
illegal by the vote of the houſe ot Commons; for that neither houſe 
of Parliament, nor both houſes jointly, could diſpoſe of the liberty 
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proper of the ſubject; for to this purpoſe the Queen muſt 
an; par it was Mr neceſſity of 3 4 ſeveral _— 

to ſuch acts, that the great ſecurity of the liberty of the ſubje&t | 
conſiſted, He ſaid, that the — TE, 2 laid 3 7 breach . ee 

of privil was none: and to that purpoſe he cited Binyon's eee 
2 in an Ann the eee the ſtatute of li- — 
mitations, and the plaintiff replied, that the defendant was a parlia- men. 

ment man, &c. and the plea was over-ruled, becauſe one might 

file an original againſt a parliament man, and continue it down, 

without breach of privilege. And that it ſhould be ſo is of abſo- 

ute neceſſity, in order to fave the ſtatute of limitations; for other- 

wiſe, as is held in that caſe in 1 Lev. 111. that caſe not being pro- 

vided for by an exception, the plaintiff would be barred of his acti- 

on, notwithſtanding that he could not file an original. So a man 

whilſt member of parliament may alien his eſtate by fine with pro- 
clamations, and a perſon that has right may be neceſſitated to com- 

mence an action to ſave the bar that would incur againſt him by 

the ſtatute of 4 Hen. 7, So one may commence an action againſt 

a member of parliament, that is executor; and we, nth the 
commencing an action againſt the conſtables of Aylesbury is no 

breach of privilege. As to proſecuting the action, which was the 4 yer. 
ſecond matter; he ſaid, it was uncertain what ſort of proſecuting 

they meant. For proſecuting might be only continuing the origi- 

nal, which, as was ſaid before, would be no breach of privilege, 

though taking out a capras, or a diſtringas would. The third zd Matter. 
thing is, the perſons the action is brought againſt, v/z. the conſta- 


bles of Aylesbury ; now it does not appear, that the conſtables of 


Aylesbury have any privilege, and if they have any, it ought to 1 
have been ſet out, becauſe qua conſtables of Aylesbury, they have 
no more privilege than the conſtables of Sr. Martins in the Fields. | 
The fourth matter he ſaid was for bringing an action at common 4th Matter. 
law for not allowing his vote in the election of members to ſerve in 1 f 

. n 5 aid, when 
parliament, Now to bring an action againſt a perſon, who is not multiplicity of 
privileged, he ſaid was no offenſe, though no action would lie in ſuits aroſe, 
this caſe, or though the matter upon which the action was ground- ©" were 8i- 
ed was falſe, And ſo is 2 R. 3. p. 9. And if a peer be charged men from ve. 
with any falſe and ſcandalous matter, yet if it be by way of action, **tiovs ſuits. 
he cannot have ſcandalum magnatum. A man who brings an action 2 . 1 
againſt another, who is not a privileged perſon, is not to have his Dier rw" 
action ſtopped, eſpecially if he has a good cauſe of action, which that 
the plaintifts in this caſe have, appears by the reverſal of the judg- 
ment of this court in domo procerum in the caſe of Aſely verſ. White. 
And this action, which was brought in this caſe, appears by the de- 
{cription of it in the vote of the houſe of Commons, to be for the 
lame cauſe of action that that was. I will ſuppoſe, that the bring- 
ing ſuch actions was declared by the houſe of Commons to be a 
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Declaration of breach of their privilege; but that declaration will not make that a 


the Houſe of breach of privilege that was not ſo before. But if they have any 


Commons. 


| ſuch privilege, they ought to ſhew precedemts of it. The privile. 
ges of the houſe of Commons are well known, and are founded up- 


Hie ſaid, the on the law of the land, and are nothing but the law. As we al} 


lex terre is 


„„ know they have no privilege in caſes of breaches of the peace. And 


comprehends if they declare themſelves to have privileges, which they have no 
all the 1 8 legal claim to, the people of England will not be eſtopped by that 
b = declaration. This privilege of theirs concerns the liberty of the 
and othersare people in a high degree, by ſubjecting them to impriſonment for | 


ſpecies of this the infringement of them, which is what the people cannot be ſub. 


grand law; o 


is the I par- jected to without an act of parliament, As to what was ſaid, that 
liamenti; and the houſe of Commons are judges of their own privileges, he ſaid, 
2 3 they were ſo, when it comes before them. And as to the inſtan- 
Jo or ought ces cited, where the judges have been cautious in giving any anſwer 
to know what jn parliament in matters of privilege of parliament; he ſaid, the 
MO reaſon of that was, becauſe the members know probably their own 
privileges better than the judges. But when a matter of privilege 
comes in queſtion in Weſtminſter hall, the judges muſt determine 
it, as they did in Binyen's caſe. Suppoſe theſe actions againſt the 
conſtables of Aylesbury had gone on, and the defendants had pleaded 
| this privilege; we muſt have determined, whether there were any 
He ſaid, as to ſuch privilege or no. And we may as well determine it upon the 
tempt of the return of this babeas corpus, for the defendants are here in a proper 
juriſi&tion of Courſe of law, and the matter appears to us upon record as well this 
the Houte of way, as if it were pleaded to an action. We muſt take notice of the 
Commons, 1 . 5 . . | | | 
neither houſe Ie parliamenti: my lord Coke in his 1 Iiſt. 11. b. enumerates the ſe- 
cab bold plex veral laws that are within this realm, and the le parliament! is one 
ants B's Be; of them, and the /ex purliamenti is the law of the land. As to 
of Lords ori, What my lord Coke ſays in the ſame place, that the le parliamenti 
ginally, there- off A multis ignorata, that is, becauſe they will not apply themſelves 
fore how ean to underſtand it. He gave a great encomium of my lord Clarendon, and 
juriſdiction in Cited a paſſage out of his hiſtory, relating to the ſame doctrine with 
this cate? this, that was then ſet up, that the houſe of Commons were the 


From Ban- a X 2 
bety's Ms. only judges of their own privileges, and therefore whatever they 


Clerk's caſe, 
5 Co. 64. 


ſaid was their privilege, was fuch : it is in his firſt part, #4. 310, 
Sc. and is very applicable to the preſent caſe, but too long to be 
tranſcribed, Ile laid, he would cite a greater author than he, 


King Charles the firſt, in his anſwer to the declaration and 


| Rufhwv, 3 vol. votes of the two houſes concerning Hull, Clarendon, 1 part, 400, 


4 716 and Rl evorth's Collectious, wherein among other things he fays, 
8 he very well knew the great and unlimited power of a parliament, 
but he knew as well, it was only in that ſenſe, as he was a part 

of that parliament ; without him and againſt his conſent the votes 

of either or both houſes together muſt not, could not, ſhould not 

(if he could help it, for his ſubjeR's ſake as well as his own) for- 

bid any thing that was enjoined by the law, or enjoin any oo 

| t 
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hat was forbidden by the law. And the chief juſtice aid, if the He faid, a 


tes of both houſes could not make-a law, by parity of reaſon e 0 * 
they could not declare law. That the bringing this action is no more declare 


breach of the privilege of the houſe of Commons, appears by the anything to be 


. . law by their 
-udoment in the caſe of Aſbby and and White, in the argument of 7 0 


*rhich caſe before the houſe of Lords, this argument of the privi- than they can 
1-92 of the houſe of Commons was inſiſted on. Beſides if the age _ 
bringing this action was a breach of the privilege of the houſe of nd who (las 
Commons, why was not Aſhby committed, when he firſt brought he) can hew 


nm | : 6 . * . _ me how an 
the action; but the ſuffering him to go on with his action is an ar- hee 


-ument, that this pretenſe of privilege is a new thing. Abby re- Commons ean 
dorered in his action, and theſe men have followed his ſteps, and flop a lawful 


; . 755 proſecution ? 
vet they are here ſaid to have acted in breach of the privilege No man bas 


r the houſe of Commons. I ſhall ſay nothing to the cafe of Aſb- privilege a. 
u and Mhite, becauſe the reaſons upon which that judgment was 22 
ven are printed. He ſaid, the bringing this action is faid to be And ting 
in high contempt of the juriſdiction of the houſe of Commons; but an act of 
but that he ſaid could not be, becauſe neither houſe of parliament 2 

could hold plea in any action; and beſides, the defendants might any man's 

wave their privilege. He faid, he made no queſtion of the power perſon to im- 


of the houſe of Commons to commit ; they might commit any — 


man for offering an affront to a member, or for a breach of privi- judges do not 
lege; nay they might commit for a crime, becauſe they might im- interpole in 
LY Cx 3 . G . . the houſe of 
peach. He ſaid my lord Shaftesbury's caſe differed from this, be- Lords in mat- 
duſe the commitment there was for a contempt done in the houſe. ters of privi- 


ax — R e er 0 
He ſaid, the cauſe of the priſoners commitment being expreſſed in OR 


the warrant, excluded any intendment, that they might be com- well acquaint- 
mitted for any other cauſe, than that expreſſed in the warrant, ed with chat 


He ſaid, both houſes of -parliament were bound by the law 3 


of the land, and in their actions were obliged to purſue it. queſtion regu- 
He cited my lord Banbury's caſe, which was thus: My lord Ban- bly ariſes in 
n was indicted of murder by the name of Charles Knollys, Eſq; ge. 8 


phat Bench con- 
aud he pleaded in abatement, that by letters patent King Charles I. cerning privi- 
created his grandfather earl of Banbury, and fo ſhewed the deſcent lege, there 

f 2 the judges 
to him, and prayed judgment of the indictment, becauſe he was ,,.zconcera 


t named earl: the attorney general replied, that upon his peti- themſelves, 


g Wa. 
en to the houſe of lords to be tried by his peers, the lords diſ- 9 


nifed his petition, and diſallowed his peerage, Cc. And upon gone on with- 


demurrer the replication was held to be naught, and the plea good, me _ 
ind the indictment was abated : and ſaid, that caſe would go a j,,moroom. 


creat way in this caſe. See Latch 48, 1 50. Hodges verſ. Moor; mons. and the 


. : . 04 ; defendant ha4 
9 f 
Niles 415. Captain Streeter's caſe, and Stiles go. ee e 


leze to the juriſdiction of the court, and to this it had been demurred, muſt not the judges then have 
cc:ermined privilege? From Bunbury's MS. ' 


After this reſolution of the court given, the court were moved, Judgment on 


- c nee the habeas cor- 
that a record might be made up of the caſe: and upon — wa 1 
0 
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of the judges in vacation, a form of entry was ſettled and agreed 
on ; which begun with the award of the writ, returnable as afore. 
faid, and then that upon the day the keeper of Newgate brought 
up the priſoners and made the return aforeſaid, and then a cri, 

. adviſare till Monday, and then the bringing them up again, and then 
the following entry; et ſuper matura deliberatione per curiam lic 
habita, pro eo quod videtur curiae hic, quod cognitio cauſae captionis 
et detentionis praedifti Jobannis Paty non pertinet ad curiam dif, 
dominae reginae coram ipſa regina, ideo idem Jobannes remittitu- 
praefato cuſtodi goalae dictae dominae reginae de Newgate, remanere 
in flatu quo fuit tempore emanationis brevis praedicti. 


F ¹ 


Regina ver/. Callingwood. 


S. C. 3 Salk. F Nditment, that the defendant 20 Martii, &c. et diverſis dich; 
6 Mod. og, J antea tam nocte quam in die apud, &c. PRE Carolum Seri. 
182, 288, vener ſervum et apprenticium cujuſdam Richardi Croft illicite in. 
5 380. ite ef nequiter movit ſeduxit et allexit 600 yards of calamanca 
ndictment } 5 . | 9 b 3 . ; 
for inticing an baloris, &c. de bonts et catallis praefati Richardi extra praedictan 
apprentice to domum et ſhopam ipſius Richardi illicite injuſte et nequiter capere « 
rake goods = aſportare, et quod eodem die et diverſis diebus, &c. the defendant 
ler. bona et catalla praedicta a praefato Carols Scrivener ſervo et ab- 
prenticio praefati Richardi Croft adtunc apud, Gc. illicite juſt 
ct nequiter cepit recepit habuit, et ad uſum ſuum proprium convertit, 
bene ſciens praeditlum Carolum Scrivener fore ſervum et apprenti- 
cium praefati Richardi Croft, ad grave damnum ipſius Richardi, at 
in malum exemplum omnium aliorum, Ec. Judgment was given 
for the defendant in this caſe, upon the authority of the caſe of 
Regina verſ. the Queen ve. Daniell, which indictment was, quod tali die ct 
Daniell. diverſis diebus, Gc. quendam Carolum Scott ſervum et apprenticiun 
An indictment cujuſdam Joſephi Biſhop extra domum ſhopam et ſervitium praedic. 
does not lie a- Teſephi magiſtri ſui decedere et ſeipſum abſentare illicite et iniule 
— for in. allexit procuravit et cauſavit, et quod praedictus Jobannes Daniel 
ticing away ad{unc et diverſis diebus, &c. antea, illicitę injuſte et nequiter mnt 
biz apprentice. 1,477 et allexit praedictum Carolum Scoff 200 Carolina hats v. 
loris, &c. de bonis et catallis praefati Toſephi extra domum ex ſhvp0"' 
ipfins Joſephi illicite injuſte et nequiter capiendum et aſportandun; 
et quod Johannes Daniell eodem die et diverſis diebus, &c. praedic 
bona et catalla praefati Joſephi adtunc et ibidem illicite injuſte - 
nequiter cepit recepit babuit, et ad uſum ipſius Johanms propri«" 
convertit, ipſe idem Johannes dictis diebus, &c. bene ſciens pri 
dictum Carolum Scott fore ſervum et apprenticium iffius Joſep", 
Sc. In this caſe of the Queen verſ. Daniell, after ſeveral mo- 
tions, and debate of the matters moved in arreſt of judgment, 
judgment was given for the defendant. Holt chief juſtice ou 
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reaſon) of their judgment, for the indictment was naught. For 
he ſaid, this was a private injury, for which an action upon the 
caſe would lie, but it was not an injury of ſuch a publick nature, 
a5 to maintain an indictment. Indeed an action of treſpaſs will lie 
for taking a man's ſervant out of his actual ſervice. So is 21 Hen. 
6. 31. but for enticing away a man's ſervant, which is the caſe 
here, treſpaſs will not lie, but only an action upon the caſe. 
Secondly, he faid, it did not appear whether this Charles Scott was 
x ſervant or an apprentice, for the indictment is ſervum five ap- 
enticium. Now a ſervant and an apprentice are diftin& things; 
an apprentice muſt be by deed, a ſervant may be by pare, and the 
diſcharge of an apprentice muſt be by deed, of a ſervant by parol : Note, it is 
ſo is the book before cited. But however, it is but a private in- 2 _ 
jury, and actionable, were this Scott ſervant or apprentice. He —— 8 
ſaid, there was another matter laid in the indictment, beſides en- wric be r. 
tieing away the ſervant ; but he ſaid there was no venue laid for it, % for 0p: 


prenticium, or 


and fo that would not help. | | n 197 
| may be plead - 
Gould juſtice faid, in Noy 105. there was an action upon the caſe 4. _ 

for enticing away an apprentice, | | writ. 


Powell juſtice ſaid, he doubted at firſt. But beſides he ſaid, it 
ought to have been laid in the indictment, that Scott did depart. 


In the caſe of the Queen verſ. Callingwood, after verdict for the 
Queen, it was moved in arreſt of judgment, that there was no 
place laid where the domus et ſbopa were, it was ſaid, domus et 
ſxepa pracdict. and there was no domus et ſpopa mentioned before. 
And it was urged, that this was the ſame exception that was allowed 
by the court in the cafe of the Queen verſ. Daniell. The court 
agreed, that the indictment in the caſe of Daniell was held to be ill, 
becauſe there was no venue where the goods were taken away, and 
ſo all that part of the indictment being diſcharged, the queſtion 
came to be upon what remained, whether the bare enticing an 
apprentice away from his maſter were a ſufficient matter to maintain 
an indictment, which was reſolved, that it was not. oy 


Mr. Mountague took an exception, that it was not averred, that 
the apprentice took away the calamanca, and it is not enough to 
lay, that the defendant reccived it, without laying, that the other 
took it away. 17 0 7 


Holt chief juſtice ſaid, that it ſhould have been laid, that the 
defendant ſeduced the apprentice, and that the apprentice vi ct ar- 
ws took away the goods. The indictment might have been 

£0 general 


— — 
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general againſt the defendant for taking away the calamanca 4; 
armis, for he is a taker. | 


© Judgment was given for the defendant upon the firſt exception, 


becauſe it was the ſame caſe with that of Daniell. 


There was an exception taken to the caption, that it was a 
ſeMionem pacis dominae reginae, &c. coram, &c. juſticiariis difae 
dominae ad pacem, &c. omitting reginae ; but that was held to be 
well, and that dickae dominae ſhould relate to reginae before. 


Lyſney ver/. Selby. 
| Caſe for af- A* action upon the caſe pro eo quod cum quaedam converſati 
— T. habita et mota fuit inter the defendant and plaintiff, de et con- 
ſold by the de- cernens perquiſitionem 14 meſuagiorum cum poòrtinentiis of the de- 
 fendant to the fendant's by the plaintiff of the defendant, to which or to the equity 
pan. of redemption corundem the defendant had titulum et remanere cu- 
really was. juſdam termini 61 annorum commencing in craſtino Lady-day 168; 
n then to come and unexpired; and upon that communication the 
85 defendant affirmed falfly and ſtaudulently to the plaintiff, that the 

aforeſaid 14 houſes cum pertinentiis wg foci demiſed at the 
yearly rent of 681. to which aſſertion and affirmation of the defen- 
dant's then and there ſo made the plaintiff giving credit, the ſame 
plaintiff afterwards, v/z. the ang en and year and place bought 
of the aforeſaid defendant the fatd 14 meſuages cum pertinenttis 
for a great ſum of money, vix. for 5. in hand paid, and for 
200 J. then before owing to the plaintiff by the defendant for 
money lent by the plaintiff to the defendant, and thereupon the 
defendant by an indenture of aſſignment between the ſaid plaintiff 
and defendant bargained and fold and affigned to the plaintiff the 
ſaid 14 meſuages cum pertinentiis, and the equity of redemption of 
the ſame, to hold to the plaintiff for the reſidue of the ſaid term 
of 61 years then to come and unexpired, ub! revera et in facto, 
the ſaid 14 houſes at the time of the affirmation of the defendant 
aforeſaid, and at the ſaid time of the buying and aſſign ment afote- 
ſaid, were demiſed for 52 J. 105. only, and no more; et fic iden 
the plaintiff ſays, that the defendant then and there falſly and 
fraudulently deceived and defrauded the plaintiff, to the damage ot 
the plaintiff of 200/. Upon not guilty pleaded, there was a ver- 
dict for the plaintiff. Mr. Eyre moved in arreſt of judgment; 


firſt, that it did not appear that the defendant was in poſſeſſion of 


theſe houſes at the time of the ſale, though it was neceſſary he 
ſhould be ſo, to the maintaining of the action, the reaſon and 


ground 


£4. r a St ITY 


— 
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round of a action being, that the defendant had a better 8 
of knowing the yearly rent than the plaintiff. It is only laid in 


the declaration, that the defendant was intitled to the houſes, or 


the equity of redemption corundem, which makes it more probable 


he was out of poſſeſſion, and conſequently having no better means 


of knowledge than the plaintiff, though he did affirm the houſes 
to be demiſed at ſuch a yearly rent, yet that affirmation will not 
be ſufficient to ground an action upon. Secondly, it does not ap- 

ar, that this affirmation was made at the time of the ſale, the 
declaration ſays, that ſuch a day there was a communication, &c, 
and upon that this affirmation was made by the defendant, to 


which affirmation the plaintiff gwing credit, afterwards he bought. 


To warrant this exception he relied on the caſe in 2 Cr, 196. Reo/- 
well verſ. Vaughan : where in caſe in nature of deceit, the plaintiff 
declared, that Queen Elizabeth was ſeiſed in fee of the advowſon 
of the vicarage of S. to which the tithes in S. appertained: to 
which vicarage the gth of June 35th of Elizabeth the defendant 
affirmed, that he was lawful incumbent, and had right to the 
tithes from the death of 7. V. the laſt incumbent : whereupon the 
plaintiff 16 June 35 Eliz. having communication with the defen- 


dant about his buying of the defendant the tithes appertaining to 


the ſaid vicarage from the death of T. V. the incumbent, which 
was 16 April 35 Eliz. until Michaelmas following, the defen- 
dant adtunc ſciens, that he had not any right or intereſt to the 
tithes, whereas he never was inſtituted and inducted, but that they 
appertained to E. T. fold GP to the plaintiff for 30 J. falſe et 
deceptive, and avers, that E. . was preſented, admitted, &c. to 
that vicarage the laſt day of Auguſt 35 Elix. and took the tithes, 
and fo the plaintiff loſt them: in which caſe it is held, that the 
warranty, which is neceſſary in theſe actions, ought to be at the 
time of the ſale. And by the ſame reaſon the affirmation, which 
in theſe actions comes in lieu of the warranty in thoſe, ought to 
be alſo at the time of the ſale. It appears upon the declaration in 
this caſe, that the affirmation and the ſale were the fame day; but 
it is poſtea that ſame day; ſo that the affirmation was not at the 
very time of the bargain. The chief juſtice ſaid, the reaſon of the 
cale in Croke was, becauſe the thing that was ſold being in the 
realty, the plaintiff who was buyer might have looked into the 
title. Which Powell agreed, and ſaid it was like ſelling another's 
ands, for which the buyer ſhall never have any action. 


Serjeant Darnall. The firſt objection, that it does not appear, 
that he was in poſſeſſion, is nothing ; for it is not material whe- 


Caſe does not 
lie for ſelling 
the lands of 
another man 
as his own. 


ther he were or no. We have ſhewed, that the defendant was in- 


titled to 14 meſuages, and being ſo intitled, treated with us for the 
fale, and we not knowing the value of them, nor what they were 


let 
I 
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let for, the defendant affirmed they were let for ſo much ng ; 


that we giving credit to his affirmation bought them; whereas at 
the time of the affirmation, and at the time of the ſale, they were 
let only for ſo much. So that our action is grounded on the (ale 
and therefore, unleſs the defendant has not power to ſell them, 


nothing elſe is material. The rents the houſes were let for was in 


his notice, not 1n ours. 


Warranty de. Holt chief juſtice ſaid, as to the warrantizando vendidit, that 
— ay” will be ſo, though the warranty be before the fale ; as if upon a 
tain an action, treaty about the buying of certain goods, the buyer ſhould ask the 
not after. ſeller, if he would warrant them to be of ſuch a value, and to be 
his own goods, and the ſeller ſhould warrant them, and then the 

buyer ſhould demand the price, and the ſeller ſhould ſet the price, 

and then the buyer ſhould take time to conſider for two or three 

days, and then ſhould come and give the ſeller his price ; though 

the warranty here was before the ſale, yet this will be well, be- 

cauſe the warranty is the ground of the treaty, and this is warran- 

tizando vendidit. But it is otherwiſe, if the warranty be after the 

ſale; as if a man ſells goods, and afterwards warrants them, 

ſuch a warranty is not good. But in the other cafe the war- 

ranty is part of the contract. Secondly, as to the defendant's 

not being in poſſeſſion ; ſuppoſe a man has houſes in leaſe in the 
poſſeſſion of his tenants, which is this caſe, and upon fale of them 

affirms, that they are let at ſo much per annum rent. The calc 

of Eakins verſ. Treſham, 1 Lov. 102, 1 Sid. 146. is, that an 

action will lie for ſuch a falſe affirmation. If it were not for that 


reſolution, I ſhould think it a hard action to maintain. The dit- 


ference is there taken between the annual value and the value in 
groſs: if the vendee does not depend upon the affirmation of the 
vendor, but ſends to inquire into the value of the houſes, &c. 
what they let for, as it appeared the plaintiff did in this cate, 
there it is not reaſonable he ſhould recover. And therefore this 
was not a good verdict, but I believe the jury had compaſſion 
üpon the defendant upon this conſideration, becauſe it was net 
40 clear, that the plaintiff relied upon his affirmation, and therc- 
tore gave ſuch tmall damages as 20/, If the vendor gives in a par- 
ticular of the rents, and the vendee favs, he will truſt him and 
inquire no farther, but rely upon his particular; there if the par- 


ticular be falſe, an action will lie: but if the vendee will go and 


inquire farther what the rents are, there it ſeems unreaſonable hc 


thould have any action, though the particular be falſe, becauſe he 
did not rely upon the particular. | 


Peell juſtice, The plaintiff did not make out his title to his - 
action fo clearly upon the trial, Where the action is grounded 
i 5 N | 2 Upon 
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upon the warranty, there you muſt ſay in your declaration, that 
the defendant warrantizando vendidit; but in theſe actions upon 
the caſe in nature of deceipt for a falſe affirmation, you need not 
lay, that the defendant affirmando vendidit. And if in thoſe ac- 
tions founded upon a warranty, the warranty were given before 
the fale, or whilſt the contract was depending, that evidence will 


ſupport well enough the warrantizando vendidit in the declaration. 


This declaration would not have been good upon a warranty, be- 


cCauſe the warranty muſt be before the ſale. But there are actions 


upon the caſe in nature of deceipt, which will lie upon a falſe af- 
firmation, without a warranty; but the matter that ſticks with 
me is, that the vendee might have inquired into the rents. But 


bined with the landlord, under whoſe power they frequently are, 
and have miſinformed and ſo cheated him. The caſe of Eakins 


then to that it may be anſwered, that the tenants might have com- 


and Treſbam is this very caſe in point, and the difference is there 


taken between the value of land or a leaſe in groſs, and the value 
of the rent, or what it is let at; an action will not lie for a falſe 
affirmation in the firſt caſe, without a warranty, according to the 
caſe in Yelv. 20. otherwiſe in the ſecond. As to the defendant's 
not being in poſſeſſion, he faid that was all one, for the equity of 
redemption was ſaleable: and if upon ſuch a ſale fuch an affirmation 
be made, that is a ſufficient cauſe of action. He ſaid the poſtea 
here is not after the contract, but after the communication. Quaere. 


| Gould juſtice ſaid, the value of the rents was a thing hard to be 


known, and ſecret, known to none but the landlord and the te- 


nants, and they might be in confederacy together. | 


Powys juſtice ſaid, that it was a hard action, becauſe the vendee 
might come to the knowledge of the value of the rents. And he 
took notice of the difference in Eakins and Treſham's caſe, 


This paſt in Michaelmas term laſt, and the court took time to 
conſider and look into the record of Eakins and Treſham's caſe ; 
and after long conſidering, and upon the view of that record, the 


lat day of Hilary term the chief juſtice returned the poftea to 


ſetjeant Darnall and bid him enter his judgment. 


Markett ver/. Johnſon. 


a an action of debt upon a bond of 500 ]. the defendant pleaded 
quoad 2251. parcellam de praedictis gool. that he had 


bl 


defendant, that by the demurrer the action was diſcontinued, the 
5 D. - 1 Wn 


$6 Salic. 


180. 


paid it, Farr. 24. 
and the plaintiff demurred. And it was moved on the part of the pag — 


Diſcontiau- 


—— OED * 


— rea 


—— — 1 


ä cnt wh OAPI 
my — — — n * ht 
a Te A. ” 
r 
3 2 2 4 
2 ron 
> 1 2 g * 
r a Pa 
—_ _ = 
| 0 = '. \ 
"al 8 * 8 


— e > ary — — _— —— —— — Cu ogy ro — — 
- - . - pe . * : SIG 
* — — 8 4 1 v . * A o nn. * * * 4 - * ” 

* 3 n wv >4 * 2 * 5 r r * % + . 27 2 2 N A * 
3 3 n, I 6 - -- a+ F 1 yp AH * he an VE * * 5 
E $ 2 'F LS os 2 p 4 0 i * *. ws 2 

n . - y 4 y my. QTY, e X he 8 * : __ ? = 

bs 1 A 15 a 4 1 = g 1 > wk «4s + 8 — o 2 1 73 r C3 


NE A MO": . 


3 


r err F ͤ —· ATA On 


— A m ˙ iV —˙ W 


A e 


* . OY . ——— et ein nut oF 


1m —— 


Ther 
L 228 5 


SI - — ho T 
< — b — GS CY 
— EN — Sn 
— 2 - 9 — 


n * 4 Cats _ x my 
G = 2 —— — — — — ——— n — 8 4s 
. ly bv” 29A; —— — 
* 2 — — — — —— — yo 2 5 


_ . CES . n mT - 
% ö 22 TIS LIP 
4 


TE 


TY I 


— 


Toy RG" ooo FF rr Ger ts, 
FRE by. — — = 


. or i, ng LEE ade” rag 
s: a UN I * — Y 2 N 
* RN OY nn en eee 
+ e 


1.1: 4h 
1 
? i 
4 11 16Y 
nnd 
7» 8 
FA v5 
i +138 
i ' 
# 0 0 5 
1 4 
4 
R i i 
WITTE! 
U 18 
1 1 
ws 
41.8 
# 28 
ii 
„ F 
17 f 
EIT IE 
545 
in 
11% F 
18 'F 14 
N 19 
+. 1.068 
H l 1. 
d : : 
| 11 
N 
' ms. 
- 
| nm : 
N 1 
1 
; 
n 
} l {81 
KITE | ' 
| 1 
1 
bs a 
N 
Ft * 
4» 4 1 
1 ! 
1 8 
i 1 
ER | 
[8 
+-B 
1 19 
$5 146: 2 | 
. 
* "4 
2 
* if "2 
FH 
0 1 19 
A { x 
N 
1 
| 7:89 
f 1 
i 121K - 
bl - 
, * 
nan i} 
r 
=. 
4 * 
11:38 
— 
90 ; 
| 1. 
138 
I 
1 
| 1:8 
| 19. 
+: 
ty z 
1 
b by =. 
3 
4 1 
14 1 
10 
oh it 
| | M 
| 8 
„ 
A * 1 
4 248 
1 7 
ii 
ſ 5 8 
nn 
it 137K 
1 is C 
11 . 
6 
Ly "4 * 
6 
14 133 
i 21 
1 
* 
12 
WE: 
T1 
TEL! 
. FY 7 
mo.” 4 
„ 
* 9 
1 Ee 
* pe 
. 
.*B 
4 
= 
4 14 
1 
it $ 
3 
+465 
24 
. © 
: 
1 
2981 
753 
— 1 
1 
| 
RIGS | 
228 
+28 
4:24 
27 
1 
12 
? 
* 
t 
: 
BR . 
5 
4 
14 
14 
+ 328 
: 
6 
F* 
„ 
5; 
"4 
#7 
7 
+: 
1 
1 
1 
15 


Rey 


1122 Hil. Term 3 Annae reginae. 


plea being only to part; and therefore the plaintiff ought to hace 
—— judgment by nil dicit for the reſidue. en caſe of | 


verſ. Maſon was cited, in which ſerjeant Hall was of the 
plaintiff's counſel, where in an action of debt upon a bond, the 
defendant pleaded quaad part, payment and an. acquittance, and. the 
plaintiff demurred, and the action was held to be: diſcontinued, 
Serjeant Hall for the plaintiff ſaid, that it was not a diſcontinuance. 
in this caſe, becauſe the bond is entire, and therefore the plaintiff 


cannot have judgment for part. 


Holt chief juſtice ſaid, that in an action of debt upon a bond, A 
man might have ſeveral pleas in bar. As ſuppoſe the plaintiff ſued 
as executor, the defendant might plead the releaſe of the teſtator as 
to part, and for the reſidue the releaſe of the plaintiff. So a man 
may plead guoad part payment, and an acquittance, and then 
there being no anſwer to the reſidue, the plaintiff ſhould: have took 
judgment by nil dicit for it. 14 2 B 


The court were going to give judgment for the defendant, when 
it was obſerved, that this plea was of this term, and therefore the 
plaintiff might take his judgment for the reſidue by nil dicit, and 
for the reſidue, for the inſufficiency of the plea. | 


It was alleged for the defendant, that the plea delivered was of 
laſt term, and therefore the record ought to have been made up fo. 
And it was prayed, that it might be examined. But the clerks 


certifying the court, that it being only a plea to enter, the record 


might be made up either way ; the court would not. order it to be 
examined, but ſaid it was trick for trick. | 


Tyſonn wer/. Hylyard. 


8 C. Salk. UM a writ of error of a judgment in the Common Pleas, 
e the declaration was of Trinity primo; and upon diminution 
ins cre alleged for want of an original, and imparlance, and continuances, 
ſued out, and and certiorari ſued out, it was returned, that the declaration was 
return are- of Hil. 13 Will. 3. with imparlances to Trinity primo, and an ori- 
pantie mow ginal of Trinity primo. And it was objected, that this could not 
turned before, be the original in this action, being after the declaration; and ſo 


it cannot be there being no original, the judgment ought to be reverſed. 


received. 


Vide Style | | | | 
293. The placita was of Trinity primo. Debt upon a bond of 100/. 
by the plaintiff, as the record is, adminiſtrator of Chriſtopher Hu- 


yard de bonis non adminiſtratis per Jane Hylyard widow, executiix 
of Chriſtopher, with the will of Chri/topber annexed. The * 
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Tant in propria perſona ſua vent et defendit, Ge. et nibil, Ee. i : 


and thereupon judgment. is given for the plaintiff in the ſame term. 
The plaintiff in error aſſigns for error, inter alia, that there was 
no original of Hil. 1701. or Eafter 1702, or Trin, primo, nec non 

habetur omaſſio. certificationts intrationis narrationis, et conti- 
Tuationum froceſſus- ſuperinde facti, de termino ſancti Hilarii 1701 


ſpradicti; and alſo, that there was not any warrant of attorney 


por the plaintiff in the Common Pleas, and thereupon prays certio- 


raris. The cuftos brevium. returns, that there is no original of Tri- 
nity primo, and thereupon a /cire facias is awarded. againſt the de- 
fendant in error; and he comes in and pleads, that there is an ori- 
ginal of Trinity, primo, which is omitted in the record certified, 
and prays a certiorari to the cuſtos brevium, who returns an original 
of Trinity primo. Thereupon the plaintiff in error prays a cer- 
tiorari to the chief juſtice, to certify; whether there. was any war- 
rant of attorney for Hylyard necne, and alſo utrum fit aliqua in- 
tratio narrationis et cantinuatiamum fproceſſus ſuper inde. fatty in pa- 
cito praedifto de termino ſuncti Hilarii 1701, jeu de termino. Paſchas 
1702, five de termine. ſanctas Triutatis primo, necne. The chief 
juſtice returns, quad invenit intrationem- de recorda- narrationss, ac 
licentiam interloguends ad narrationem illam cum cuntinuationi 


inde inter partes praadictat, tenor cujus, &c. Placita irratu- 


lata, Gc. corgm the chief juſtice, &c. de banco, de termino ſancti 
Hilarii, anno regni Willialmi tertii, &c. 134%, And then follows 
the declaration, word for word the ſame with this; and then fol- 
low the imparlances, viz. er praedictus Willielmus Tyſon in propria 
perſona ſua venit et defendit vim, Gc. et petit licentiam inde inter- 


loquends bic uſque in quindenam Paſchae et habet, &c. Idem dies, &c. 


ad quem diem, &c. et ſuper hoc idem Willielmus petit ulterius licen- 
tram rae” r hic uſque a die ſanctae Trinitatis in tres ſeptimanas, 
et babet, &c. idem dies, &c. And the chief juſtice alſo returns, 
that there was no warrant of attorney of any of thoſe terms or years. 
The defendant in error pleads, that there is a warrant of attorney 
of Trinity primo, and prays a certiorari ; and the chief juſtice re- 
turns a warrant of attorney of Trinity primo; and thereupon the 
defendant in error pleads, in nullo eft erratum. | N 


Powell juſtice, The way in the Common Pleas is to enter all 


their proceedings of the ſame term of which the judgment is 


given. 


Holt chief juſtice. This matter that is returned is impoſſible : Roll. 764. 
and repugnant, and cannot be in this action. It is contrary to the 
record, to certify imparlances in a cauſe, as which there is no ſuch 
cauſe, There 1s no reaſon in this caſe for an imparlance, for im- 
parlances are not to be given by the court, unleis they are aſked 
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Wil. for, contrary to 1 Keb. 238. u. 37. cited by Mr. Parker for the 


— 


plaintiff in error, who holds, that in judgments by nil dicit, or 
non ſum infermatus, the defendant muſt have time to plead, and 
they cannot be entered the ſame term. This declaration muſt be 

took to be in another cauſe between the ſame parties. For to ſay, 
that this declaration and the imparlances certified were in this cauſe, 
is to aver againſt the record. | | e 


14 


th | 
3748 
" 
1 2 
? 
1 
TH. 
1 


— 


— —K— — "ORIEL": 
— . ea ans pid —_— 
n E 


Powell juſtice, There are imparlances in the Common Pleas 
from term to term ; but when the clerks make up the record, they 
make it up as of that term of which the judgment is given. We 
cannot take notice of this declaration and the imparlances certified, 
becauſe it is contrary to the record. | | 
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The judgment was affirmed. 


_ _ Mr. Salkeld cited the caſe of Booth verſ. Beard, 1 Lev. 61. and 
1 Lev. 69. | "IVE. 4 OR 
1 Keb, 177, 197, 238, 327. to maintain, that the original in a 

term after the imparlance is not good. As to the difference taken 
in Levinz, where it is ſaid, that the record was made up with an 

3 alias prout patet de termino ſuncti Michaelis, and ſo that it differed 

: from this caſe, where the record is all of the ſame term; he tells 
me, that the record of that caſe was in court, and was made up as 
this; and the other matter appeared upon the return of a certiorari 
as here, and that he offered it to the court to be read. 
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The chief juſtice ſaid it was a ſenſeleſs caſe. See Stiles 292. 
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Viview ver/. Champion. 


figillatam, idem the plaintiff in curia profert, &c. had de- 


miſed to the ſaid J. S. the premiſſes for ninety-nine years, if three the heir. 


lives ſhould live ſo long ; and ſets out a covenant in the leaſe, where- 
by the leſſee covenanted to repair the premiſſes from time to time, 
and to leave them repaired at the end of the term ; and ſhews, that 
leſſee aſſigned to the defendant, and that 15 Decemb. 8 Will. 3. 
his anceſtor died ſeiſed, and the reverſion deſcended to the plaintiff, 
and afſigns the breach, quod poſt confectionem diftae indenturae of 
aſſignment to the defendant, et pg? mortem of the anceſtor of the 
plaintiff, et pg? the deſcent of the reverſion to the plaintiff, vi. 
1 April 3. of the Queen, et per decem annos tunc ultimo elapſos, 
the defendant had permitted the premiſſes to be out of repair. Upon 
iſſue joined, whether the premiſſes were out of repair, there was 
a verdict for the plaintiff, and intire damages. And now ſerjeant 
Darnall moved in arreſt of judgment, that the breach was laid in 
part in the anceſtor's time, and conſequently, that the plaintiff had 
recovered damages for a breach in his anceſtor's time, which was ill. 
The death of the anceſtor is laid 15 Decemb. 8 Will. 3. and the 
breach is, that the defendant 1 April. tertio, et per decem annos, &c. 
which reaches to a matter of four years before the anceſtor's death. 
Secondly, that it did not appear, that the leſſee ſealed the counter- 
Part by reaſon of leaving out the word Agillatam, and the jury 
e ſaid gave damages for the whole ten years. And he ſaid, it was 
hard action: for may be the leſſee might leave the houſe in repair 
at the end of the term, or elſe would be liable to an action, and 
that therefore it was uſual to give but ſmall damages. 


5 E „„ Helt 


N an action of covenant the plaintiff declares, quod cum his 8. C. Salk 
anceſtor per quandam indenturam ſuam factum apud, &c. cujus 141. 
quidem indenturae alteram partem ſigillo 2 S. leaving out Covenant for 


— 
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Holt chief juſtice. If the premiſſes were out of repair in the 
anceſtor's time, yet if the leſſee ſuffers them to continue out of te. 
pair in the time of the heir, that is a damage to the heir, and he 
ſhall have an action. And in theſe actions there ought to be very 
good damages; and it has been always practiſed ſo before me, and 
every body elſe that I ever knew. We always inquire in theſe 

Damages in caſes, what it will coſt to put the premiſſes in repair, and give ſo 
| — for much damages, and the plaintiff ought in juſtice to apply the da- 
not repairing. : . . 
mages to the repair of the premiſſes. The breach is certainly and 
well enough aſſigned, by ſaying, that gt mortem of the anceſtor, 
and the deſcent of the reverſion to the plaintiff, viz. the firſt of 
April tertio of the Queen, the defendant permitted, &c. and the 
decem annos, being repugnant, are void. And as to the ten years 
being conſidered in the damages, that cannot be, for that matter 
is ordered as before. As to the other exception, he ſaid it was 
Sigillatam. admitted by the defendant's plea over; or if not ſo, yet the verdidt 
| Vere. 99+ would help it. x | 

All the court agreed with the chief juſtice; and though the 
ſerjeant preſſed to have the cauſe ſtayed, the court would make 
no rule in it. | | | 


Smith ver/. Goffe. 


S. C. Salk. N an action upon the caſe the plaintiff declared, that whereas 
457” onfide. 1 one H. M. was bound to the olaintiff in 60/, upon condition 
ration ofa to pay 29/7. and intereſt, &c. the defendant, the money not being 
promiſe being paid, did promiſe the plaintiff, that if he would deliver up the 
don. the defendant would pay, &c. and avers, that the plaintiff 
in J. S. a third did deliver up the bond to H. M. unde the defendant notitiam ba- 
perſons but; and yet, Sc. Upon non aſſumpſit pleaded, there was 4 
be be Verdict for the plaintiff. And now Mr. Eyre took two exceptions 
to the obligor. in arreſt of judgment: firſt, that it was not laid, that the plaintiff 
| gave the detendant notice of his having delivered up the bond, and 
that ought to have been averred: and for that he cited 1 Cr. 571. 

where a man promiſed to pay another ſo much money, when the 

other returned from Hamborough; and in a declaration upon this 

promiſe, the plaintiff ſet out his return from Hamborough, but 

did not ſhew that he gave the defendant notice of it, and for want 

of that a judgment given for the plaintiff in the marſhal's court 

was reverſed. Secondly, that the bond ought to have been deli 

vered to the defendant within the meaning of the promiſe, that he 


might have had it as a ſecurity for the money paid by him oo the 
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| behalf of the obligor. And he compared it to the cafes of actions 1 Cr. p7. | 

upon promiſes, where it is not ſaid in the declaration, to whom 3 Er: 93, 229, 

the promiſe was made, or to whom the money was to be paid, it 3 pere ir i. 

ſhall always be intended to the plaintiff in the action. So here, not laid to 
3 ; | : . whom th 

the delivering up of the bond being the ground of the action againſt awe Aw fil 


the defendant, thoſe general words muſt be underſtood of a deliver- was perform- 
ing up to the defendant, who is the perſon to be charged by the de- ed, it hall be 


 ME- taken to be 
liver ing up. - 1 8 to 
e detendant. 
Sir James Mountague for the plaintiff ſaid, that theſe general b 
words muſt be underſtood of delivering to the obligor. And as to Notice. 
the notice, he ſaid, that if it was neceſſary to lay it they had done it; See 6 Mod. 
but that it was not neceſſary in this caſe. For the defendant having T0 e 
taken upon him to pay the money upon the delivering up of the 4 Mod. 230, 
bond to the obligor, and the perſon being certain, fo that the de- 239- 
fendant might have informed himſelf, he is bound to take notice b 
at his peril. And he cited the caſe in 3 Cr. 97. aſſumpſit, in conſi- 
deration that the plaintiff at the requeſt of the defendant agreed to 
give his bond to J. S. for the debt of the defendant, the defendant 
promiſed to fave him harmleſs, and avers that he ul the bond, 
and was ſued, &c. and exception taken for want of the plaintiff's 
 averring, that he gave the defendant notice of his giving the bond, 
and over-ruled, becauſe there was a perſon certain appointed, to 
whom the bond was to be given, and the defendant might inquire 
of him, and therefore is bound to take notice. So in the pas in 
1 Leu. 47. covenant to pay all ſuch ſums of money as ſhall be 
charged by the plaintiff upon A. to be paid to B. and ſays, that he 
charged ſo much money upon A. to be paid to B. and that the de- 
fendant had not paid it, and good without ſhewing, that he gave 
the defendant notice of what ſums of money he had charged upon 
A. to be paid to B. upon the ſame reaſon. 


The chief juſtice ſaid, a ſack full of caſes might be cited upon 
this head. | Ef 


Holt chief juſtice. Which way ſoever you underſtand the words, y,;ce, where 
deliver up the bond, the plaintiff had no need to give notice. If neceſlary. 
you underſtand it, that the bond is to be delivered to the obligor, 
then there needs no notice; becauſe the obligor being a third per- 
ſon, the defendant might come to the knowledge of it. So if H. 
promiſes J. S. that in caſe he will deliver him ſuch goods, he will 
give him as much for them as J. N. gave for the ſame ſort of 
goods; H. may bring an action, and declare that J. N. gave fo 
much, and it will be good, without averring, that he gave J. S. 
notice what it was J. N. paid him: for J. N. being a third per- 
ſon, it lies as much in the notice of J. S. as it does in H,'s what he 

: 1 . 85 gave. 


— = _ = N = : —_ _ — — — 2 — == — 
— — — — — — 
— — 2 — 2. — 
K 8 — 2 hen 4 R XL £ — 2 Er. 
— — — — — — f — — — 2 oy — 
a — K* - — - — - — — 2 — — — — — —— — — — n 
— — ; _ ; = — en ; = — — — 
— = — „ — — 
— — — — 2 0 — — — — — — — - pam — — — — — — 
——— wh 9422 1 — — — — 2 — — — — — b — coma — — — — N 
. Ka — — — — — 2 — Remy - — — 
— _ * — — — —— " — — * 2 pe a 
* . — — tres * —8 — * — — 
— — — - nan >=" 4 — . - — n — 
— - — — — — p gs — — - — — 
- <6 2 _ 


— —— — 
— — — 
— 2 — — 
1 
we ow rn, Lt 


2 — 


Lr 
A 1 2 pas _ 
2 _ i 
r 2-26 
* — —— 


— 


— 


- — — — — —— 

. La” e — — — 

v 8 — CIT J—_s — — — —— A 

n Pat on ES. = CE MGEods” ag, EN IS. 
7 * rr 


2 2 


— —̃¶ %s . . oma IEDDII Inn 


3 ts 2 
I. IR 


Ki 2. 


1 


— 


1128 


—— 


Eaſter Term 4 Annae reginae. 


Nove. If you underſtand the conſideration, that the bond was to 
be delivered to the defendant, that is notice of itſelf. Secon 
the meaning of the promiſe is, that the bond ſhall be delivered up 


by way of diſcharge of the debt, and conſequently it muſt be deli. 


vered up to the obligor. For the conſideration muſt be un 
of the moſt effectual delivering up, and then that muſt be ſuch 2 
delivering up as that the bond may be cancelled. 


Powell juſtice. This caſe was moved before in the abſence of 
the chief juſtice, the laſt day of laſt term. As for the objection of 
the want of notice, that has no weight, becauſe there is a perſon 
certain named, to whom the bond is to be delivered up, of whom 
the defendant might inform himſelf. And the difference is, where 


the defendant has no way to come to the knowledge of this per- 


formance of the confideration, or the time when the promiſe is to 
be performed: as if a man in conſideration, &c. promiſes to pay 


another ſo much money upon his marriage, there the plaintiff ought 


to give notice that he is married; otherwiſe where there is a perſon 
certain named, as there is in this caſe, to whom the defendant may 
reſort and inform himſelf. So there needs no notice be given of a 
matter, which a man is awarded to do, becauſe a man may inquire 
of the arbitrators. As to the other he ſaid, that delivering up of a 
bond imported in common parlance a different thing from 5 — 


it, and imported a giving it up to the perſon that gave it. 


Holt chief juſtice ſaid, that in that caſe put by Powell, the plan- 
tiff need not give notice of his being married, becauſe it was a thing 
Notorious of. itſelf. EE” 5 

Powell ſtrongly of the contrary. 


Holt ſaid, that the difference was, where the conſideration, &c. 


is to be performed, and no perſon is named to whom it is to be 


performed; and where a certain perſon is named, as here. 


Judgment was given for the plaintiff, viſi cauſa to morrow. 
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Mayor of Winton ver/. Wilks. 
Intr. Trin. 3 Ann. B. R. Rot. 214. 


IN an action upon the cafe the plaintiff declares, quod cum civitas s. C. Salk. 
Winton eſt et a tempore, &c. fuit antiqua civitas, et in eadem 203. 

ul tale habetur et a tempore, Cc. habebatur conſuetudo, quod non 3 S 

{coat alicui perſonae praecter homines liberos de gilda mercatoria ci- Caſe for exer- 

-1tatis illius ad utendum del exercendum publice infra eandem civita- _— trade 

tem aliquod miſterium, artem ſive manualem occupationem in dicta 7 — 

civitate, tolo tempore ſupradicto ufitatam, 2 bujuſmod! perſona per merchants, 

ſpatium ſeptem annorum prius educatus furſſet tanquam apprenticius a, 3 

n ead:m civitate ad vel in hujuſmodi miſterio, arte, five occupatione, years as an 

aut ad inde aliter fuit legitimo modo authorizatus ſecundum morem apprentice, 

rivitatis illius, &c. yet the defendant, Sc. bringing him within de cue 

the cuſtom, ad dammum of the plaintiff, &c. upon not guilty plead- : 

ed, there was a verdict for the plaintiff, and the court was moved in 

arreſt of judgment ; and it being a cauſe of conſequence, it was or- 

dered to be put in the paper; and it was argued by Mr. K:ng for 

the plaintiff, and Mr. Eyre for the defendant ſome time fince. 

And now it was argued by Mr. Serjeant Darnall for the plaintiff: 

and he ſaid, that there were two objections made: Firſt, that a cu- | 

ſtom of excluding perſons from exerciſing a trade within a particu- Hob. 8;. 

lar place is a void cuſtom, and if it were not fo in the general, yet 1 

this cuſtom, as here ſet out, is void. Secondly, that if the cu 

ſom were good and well ſet out, that the action was miſconceived, 

becauſe it ought not to have been brought by the mayor and corpo- 

ration, but by the guild of merchants. Firſt, that ſuch a cuſtom 

in the general is good, has been ſettled in Vagancr's caſe, 8 Cy. and 


that caſe is a ſtrong authority for us, 


Halt chief juſtice ſaid, that caſe was of ſuch a cuſtom in Lon- 


41; but he would be glad to ſee a cafe, where ſuch a cuſtom had 
| been allowed good in any other borough or city. 


He faid, that ſuch a cuſtom is admitted to be good in Palm. 2. 
2, 4, 5. and by Mountague chief juſtice, in the caſe of Telly ver. 


Hod. 2 Roll. Rep. 203. and that in a caſe, which was in the 


Common Pleas, the corporation of Tetneſs verſ. Comarn, in ſuch Totneß cor. 
an action as this, it was never made a point: but that caſe was ne- PI 1888 
. ; 5 ae ki owden, 

ver adjudged. He ſaid, that the difference as it ſtood upon Vaga- 

er's Cale is, that ſuch a privilege granted to a city, &c. by charter 


15 not good: and therefore no city founded within time of memo- 3 Cr. 803, 


ry can have ſuch a privilege. But it can only be in ancient cities, Lew. 268. 
| — 
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Sc. by the ancient cuſtom of the place. He ſaid, that ſuch a 
cuſtom might be intended to have a reaſonable commencement b 
agreement among the inhabitants upon their firſt ſettling there. 
And that ſuch caſes which are founded upon tenure between the 
lord and tenants to have the ſole trade within a manor, Sc. are 
good upon that reaſon. But that if no ſuch good reaſon could be 
given for ſuch cuſtoms, it is not reaſonable to inquire into them 
now. And he cited the caſe in the Regiſter, 105. 6. the cuſtom of 
Nippon, quod archiepiſcopus Eboracenfis ratione dominit ſui de Rippen 
talem libertatem in villa praedicta babeat, &c. quod nullus in eaden 


villa uti debeat ſeu conſuevit officio ſive miſterio tinforis, fine licentia 


i pſius archiepiſcopi. And ſuch a reſtraint may be good as well to all 
trades as one. And he cited another caſe, which is alſo cited in the 
caſe of the city of London, 8 Co. 125. 4. b. a cuſtom for the lord of 
the manor of H. to have frank foldage over all the ville of H. as well 
within his ſeniory, as without. He ſaid, that though Jaganer's caſe 
was of ſuch a cuſtom in London, yet upon the reaſons, on which 
that judgment was founded, there would be no difference between 
ſuch a cuſtom in Wincheſter, and ſuch a cuſtom in London: that 
that which differs London from other cities, viz. the confirmation 
of their cuſtoms by acts of parliament, was not taken notice of in 
the reſolution of that caſe; and that indeed it would have little 
weight, for if the cuſtom were a void cuſtom, the confirming acts 
would not make it good; for they confirm only good cuſtoms. 
As to the exception to the ſetting out of 'the cuſtom, that it was 
too generally laid, to ſay, aut ad inde aliter uit legitimo modo au. 
thortzatus ſecundum morem civitatis illius, without ſhewing how 
that was to be, he ſaid, that in the caſe of Day verſ. Savage, Hob. 
85. in treſpaſs for taking goods, the defendant juſtifies by cuſtom 
to diſtrain the goods of perſons not lawfully thereof diſcharged, and 
refuſing to pay wharfage, which he ſaid was as general as this: 
[Note, it never came to be a queſtion in that caſe, whether ſuch 
general pleadings were good or no.] That the forms of declarati- 
ons were altered, and that ſhort ways of declaring were uſed : that 
to have ſaid no more in a declaration for diſturbing a man of his 
common, than that the plaintiff habere debuit communiam, would 
have been thought ſtrange heretofore ; but that in the caſe of S red 
verſ. Bird, 4 Med. 411. ſuch a declaration was held good upon de- 
murrer; and the great reaſon of that caſe will come to this, 9/2. 
that the right would come upon evidence upon the general ifſue; 
and fo will the authority in this caſe. And as to the ſecond objec- 
tion, that the guild of merchants ought to have brought this action; 


he ſaid, that being free of the guild of merchants was but one of 


the qualifications which would intitle a man to fet up a trade ; 
but it he had either ſerved ſeven years apprenticeſhip, or were free 
by redemption, he might ſet up a trade, And therefore it was not 

| 5 1 a damage 
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a damage to the guild of merchants only, but was as much a da- 
mage to every freeman: and conſequently, if the guild of mer- 


chants might bring an action, every freeman might bring an ac- 
tion. He ſaid, the mayor and corporation muſt bring the action 
fr another reaſon, viz. that a corporation by letters patent, as 


the guild of merchants was, could not maintain this action, but 


only a corporation by preſcription, ſuch as the city was. 


Mr. Raymond argued for the defendant, that this was an un- 
reaſonable cuſtom, and conſequently void; for as Litt. ſect. 169. 
is, conſuetudo muſt be ex certa cauſa rationabili ufitata ; and as 
(he's commentary is, conſuetudo contra rationem introducta potits 
uſurpatio quam conſuetudo appellari debet. It is unreaſonable upon 
two accounts ; firſt, with relation to the perſon that is bound by 
it; and ſecondly, to the publick. As to the firſt, every man at 
common law might uſe what trade he would without reſtraint : 
ſo is 11 Co. 53. 1 Saund, 312. and this cuſtom depriving the in- 
habitants of that city of this liberty, and not giving them any 
confideration or recompenſe for it, is therefore unreaſonable and 


void. Secondly, the freedom of trade tends to the increaſe of trade, 


and is a publick benefit, and conſequently the reſtraint of trade 
is an injury to the publicx. This cuſtom cannot be intended to 
have a reaſonable commencement, becauſe it cannot be intended, 
that all the people of England could, if they would, conſent to it. 
And beſides, by the common law a man cannot reſtrain himſelf 


from uſing a trade generally all over England, though upon good 


conſideration he may reſtrain himſelf from uſing it in ſuch a parti- 
cular place. And ſo is the difference upon the caſe of 2 Hen. 5. 5. 
pl. 20. 1 Jones 13. Jolliſte verſ. Broad. S. C. 2 Cro. 596. Allen 
67. Gofſe verſ. Pragnal. 3 Lev. 241. He ſaid, that a grant by 


The grant of 


the King by his letters patent in reſtraint of trade is void, 11 Co, the ſole ma. 


54. Darcy's caſe; and the caſe of the Canary company, 1 Sid. 441. 
where the King grants to A. and B. the Pe trade to the Canary 
lands, and that if any one traded thither without their leave, the 
ſhip and goods ſhould be forfeited to them; and the patent was 
held to be void. By the ſame reaſon a corporation erected by the 
King's letters patent cannot make a by-law in reſtraint of trade, as 
tat only perſons ſo and ſo qualified ſhall uſe any trade within 
tat corporation, 8 Co. 125, Hob. 210: Neither can a corporation 
vy preſcription, that has a power to« make by-laws by cuſtom, 
maße ſuch a by-law. And ſo it was reſolved in the cafe of the 
corporation of Bedford verſ. Tix, I Lutw. 502, Trin. 2 Will, z. 
Rt. 416. Lambert verſ. Thompſon. And if ſuch a by-law made 
vy virtue of a cuſtom is not good, neither is the cuſtom itſelf 


290d ; for the derivative has all the efficacy that the principal has. 


 agoner's caſe, upon which the ſerjeant has ſo much relied, ma- 
| terially 


king of cards. 
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terially differs from this caſe, upon account of the ſeveral acts that 
have been made for the confirming the cuſtoms of Linden. And 
that thoſe acts were inſiſted upon, appears by the return, fel. 
122, a. where the act of Rich. 2, is ſet out, and 126. 4. where it 


is faid, that there are divers cuſtoms in Landon, which are againſt 


common right, and the rule of the common law, and yet are al. 
lowed in our books, et eo potius, becauſe they have not only the 
force of a cuſtom, but are alſo ſupported and fortified by autho- 
rity of parliament : and 129. 4. where among the grounds of the 
reſolution, which my lord Coke ſums up, he reckons the acts of 
parliament. And upon this ground it is, that though a catias 
cannot be awarded before a ſummons, even by the cuſtom of x 
court, as 2 Rell, 277. is, yet by the cuſtom of London after a 
plaint, the defendant may be arreſted by his body, as 9 Cv. 68, 4. 
Mackally's caſe is; and the reaſon given by the book is, becauſe 
the cuſtom of London is eſtabliſhed and confirmed by parliament : 
ſo 8 C. 129. 4. a citizen and freeman of London may deviſe in 
mortmain notwithſtanding the ſtatutes of mortmain; for all the 
cuſtoms of Landon are eſtabliſhed and confirmed by act of parlia- 
ment. Beſides he ſaid Waganer's was diſcharged, as appears by the 
report of the caſe, 2 Brown/. 284. As to the other caſes cited 
by the ſerjeant, he ſaid, they were caſes between landlord and te- 
nants, and went upon the tenure. As for the caſe of the cuſtom 
of Rippen, Regiſter 105. that was a reſtraint of one particular 
trade only, and that too a trade, that was accounted a nuſance, as 
appears by 9 Co. 59. Raft. intr. 442. Note, the words in that 
caſe, ratione dominii ſui de kippen] He urged, that the guild of 
merchants ought to have brought the action, and not the mayor, 
Sc. of Wincheſter ; for the perſons, whoſe franchiſes are broke, 
and who are thereby grieved, ought to bring the action. And ac- 
cordingly in 1 Lev, 202, the action is brought by a freeman; and 
in 3 Cre. Soz. by the corporation, in whom the franchiſe is laid to 
be. But here the franchiſe is laid in the guild, and therefore the 
guild ought to bring the action, and not the mayor, Sc. for it is 
no franchiſe of the city, nor conſequently does an infringement oi 
it intitle them to an action. And upon this caſe in 3 Cro. he took 
an exception to this declaration, that the plaintiffs did not ſhew 
themſelves to have been incorporated, or that they had this name 
of corporation given them, nor how, as the caſe in 3 Croke and 
Hob. 219, is. Note, in that caſe 211. my lord Hobart ſays, it 
is not neceſlary for a corporation in ſuch caſe to ſhew how they 
were incorporated, for the name argues a corporation, and the 


like of cities, and upon x! debet, &c. it muſt be proved.] As to 
the other objection he ſaid, they ought to have ſhewed particularly 
and certainly, what the other qualifications were, and that it Was 


not enough to ſay generally, aut ad inde aliter fuit legitimo _ 
3 dub 


* „““V˙ÿF H A... * — * — Y. -  - ” 


% 


E TTT EE. RR. AR.  - hu 


oug 


ſettled; that even in Maganor's caſe, which was the ground-work 


nl — — 


L 


Eaſter Term 4 Annae reginae. 


1133 


a_——re 


outbortzatus ſecundum morem civitatis. As to the caſe of Stroud 


| curl. Birt, he ſaid, that differed exccedingly from this, for there 


the action was againſt a wrong-doer, but here againſt a man for 


| doing a lawful act, and therefore in this caſe there ought to be 


\ certain title ſet out, though there need be none in that caſe. 
And beſides the generality of the laying the cuſtom, it was ill laid 
ia that manner of laying it ſecundum morem civitatis, whereas it 
Int to be laid directly, that there was ſuch a cuſtom. And for 
it he cited the caſe of Devered verſ. Ratchff, 3 Cro. 185. 
2 Leon. 29. where in an action of eſcape, that J. S. being in his 
cuſtody, Cc. was charged in his cuſtody ſecundum conſuetudinem, 


and that was held to be ill. And Hil. 8 Wl. 3. Rex ver}. Ber- 


"ard, an indictment againſt a man for refuſing to ſerve the office of 
conſtable, being duly elected by the inhabitants of the town ſecundum 
conſuetudinem, was quaſhed for want of ſhewing a cuſtom in the 
inhabitants to chuſe. 


Hilt chief juſtice ſaid, that this point had not been ſo well Cuttom of ex- 


cluding fo- 
reigners from 


on which the plaintiff's counſel built, the defendant was diſcharged. trading in a 
That it came in queſtion again in the Common Pleas in 18 & town. 
19 Car. 2, in a caſe relating to the town. of Colcheſter, where ſuch Cart. 68, 114. 


a cuſtom was laid, and a by-law grounded upon it, and the caſe 
had great agitation, but was never determined. I have the argu- 
ments of that caſe in a report under chief juſtice Bridgman's own 


hand. The point is ſtated in Norris and Stamp's caſe, Hob. 210. 
There is no reaſon to ſupport ſuch a cuſtom, eſpecially to give the 


corporation an action; for this exerciſing a trade, though by a per- 
ſon not qualified, is no prejudice to the corporation. All people 


are at liberty to live in this place, and their ſkill and induſtry are 
the means they have to get their bread ; and conſequently it is un- 


reaſonable, to reſtrain them from exerciſing their trades within 
this place, within which having a liberty to live, they ought alſo 


of conſequence to have all lawful means of ſupporting themſelves. 


What was the foundation for making the ſtatute of the 5 E/$. 
but the general liberty of trade, which all perſons had before the 


ſtatute? The cuſtom of London for excluding perſons from uſing 


trades there, that are not free, is founded upon cuſtoms that they 
have relating to the bringing up of the youth within their city, 
and qualifying them to be freemen of it, which other cities have 
not, and therefore ſuch a cuſtom is reaſonable there ; but it does 
t follow fram thence, that it is reaſonable elſewhrre, where they 
have no ſuch cuſtom. - By the cuſtom of the city of London they 
have a power to make infants be apprentices, and they are bound 
by the covenants in their indenture of apprentice hip. If an ap- 
Prentice is not inrolled, he may ſue out his indentures of appren- 

5G | ticeſhip, 
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: [= ceſhip, and thereby he will be diſcharged 3 but till then the bind- 


ing is good. There is alſo a cuſtom of turning over apprentice; 


And when a perſon has ſerved his apprenticeſhip in London, he has 


a right to be free. Theſe cuſtoms are a good reaſon for excludino 


Gilda cleats» 


all foreigners from exerciſing any trade in London. He ſaid, that 
the words gilda mercatoria ſignify a corporation, and that whine 
the King in ancient times granted to the inhabitants of a ville or 
borough to have gildam mercatoriam, they were by that incor- 
porated, 10 Co. 30. 4. but what it fignifies here in this declara- 
tion no body knows; for the plaintiff does not ſhew what it i; 
but only ſays, that it is not lawful for any perſon to exerciſe h 


trade, that is not free of the gilda mercatoria. He ſaid, the cafe 


of Strode verſ. Birt cited by the ſerjeant was nothing to the pur- 
poſe ; for the common was ſufficiently deſcribed in that declaration, 


And though there was no title ſet forth, yet that was well enough, 


"Treſpaſs a - 
gainſt a com- 
moner, he 
cannot give 
his right in 
evidence on 
not guilty. 


becauſe the defendant was a wrong-doer ; and if the defendant 
were really owner of the land, he might plead Jiberum tenementuy, 
and that would force the plaintiff to reply a title. It has been 
held, that in treſpaſs againſt a commoner, he may plead not guilty, 
and give his right of common in evidence; but I cannot think 6, 
but he ought to plead ſpecially, and ſhew his title : otherwiſe of 
3 of the waſte, he may plead not guilty, and give his title in 
evidence. | | 


Powell juſtice ſaid, that in the caſe in the Common Pleas the 


declaration was more ſpecial, and the cuſtom ſet out more at large, 


and it was laid as a franchiſe in the corporation, I thought the 
corporation might maintain the action, but Treby chief juſtice was 
of another opinion, becauſe the mayor, &c. of London would have 
brought an action in Waganor's caſe, and not have made a by- 
law, and brought an action upon that. But indeed I thought, that 
a franchiſe might be veſted in a corporation for the benefit of the 


members of it, for the breach of which they might bring an action. 
Which Gould agreed. He ſaid, that a cuſtom to exclude people 


from exerciſing a trade, was a ſtrange cuſtom ; but if that were 
the point now to be determined, he would conſider well of it, be- 
cauſe the giving judgment to ſet afide ſuch a cuſtom, would have 
a very great influence ; becauſe ſuch a cuſtom is claimed in moſt 
corporations by preſcription; but that there would be no need to 
come to that in this caſe, for that this declaration was naught: 


| firſt, for not ſhewing that there is ſuch a franchiſe in the corpora- 


tion; for as this declaration is, the corporation would maintain an 
action for breach of their franchiſe, without ſhewing they have 
any: for the franchiſe is laid by this declaration in the gilda mer- 
catoria, and we cannot take notice, that the gi/da mercateria and 
the city are all one, though they may be ſo; and upon * evi- 
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dence it ſeemed probable they were ſo. Secondly, they ought to 
have ſet out ſpecially, what the cuſtom of the city is, and not 
have come ſo generally, as aliter legitimo modo authorizatus ſecun- 
dum morem civitatis. For who can tell what that cuſtom of the 
city is? This is to maintain an action upon a cuſtom, without 


ſhewing what the cuſtom is. Powys juſtice went upon this laſt. 


exception; and Gould juſtice was alſo of opinion, that the decla- 


ration was ill, and that thefore there was no occaſion to give any 


opinion upon the principal point. 


Prewell, who was a judge, and Gould, who practiſed in the 
Common Pleas, was counſel in the cauſe cited by Darnall. Both 
agreed, that that cauſe was never determined there, and that the 
point of the cuſtom was never 3 to, but taken as admitted. 
But Gould ſaid, that his clients the corporation deſpaired of judg- 


ment. : | 


Serjeant Darnall mentioned a cauſe in this court, where the 
corporation had judgment in ſuch an action as this upon the ſame 
declaration. But to that Gould ſaid, that he intended in that cauſe 
to have moved in arreſt of judgment, but that the plaintiffs being 
eaſy with the defendants, he adviſed his clients the defendants to 
agree the cauſe, and accordingly they did, or elſe that had been 


moved. | 


Hut chief juſtice ſaid, he would give judgment for the plain- 
tiff, if he could tell why. Judgment was entred, quod querentes nil 


coprant per billam ; per curiam, on the exceptions to the declara- 
tion. N l | | 


Sheriffs of Middleſex ver . Barnes, 


is an action of debt upon a bail-bond, the plaintiffs declared 8 


thus: A. B. D. vicecom. Middleſext ö erun- 3 
$: A. B. et C. D. vicecom. Middleſexiae praedictae querun Middicks, the 
plaintiſtꝭ de- 


tur, Ec. And upon a ſham plea pleaded, there was a demurrer. 


1 Lev. 262. 
Cro. El. 803, 


bond in 


And now Mr. Seutheuſe took exception to the declaration, that it clare in the 
ought to have been queritur, and not queruntur, becauſe the bond Plural num. 


is taken by them as officers by the name of their office, and they 


Half chief juſtice ſaid, that if the plaintiffs had not named 
themſelves ſheriffs in the declaration, yet it had been a good de- 
claration prima facre ; but indeed, if the defendant had craved 
ter of the bond and the condition, and upon that it had appeared, 
that it was a bail-bond, that might have been ill. He ſaid, that 
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the debt veſted in them in their natural capacity, otherwiſe upon 


their deaths it ought to go to their ſucceſſors, like the -chamberlain 


of London's caſe; which it would not do, but to the ſurvivor, and 


upon his death to his executors. +: 


Powell ſaid, that unleſs the defendant had craved cher of the 


bond and the condition, and it had been entred upon the record, 
they could not take notice, that it was a bail-bond. Judgment 


Vou are a 
brandy nos'd 
whore, you 
ſtink of 
brandy. 

Cro. Car. 
285, 309. 
Lat.155, 166. 
3 Salk. 288. 
Ante 1101, 


1 Sid. 433. 
i Mod. 23. 


for ſaying of her fon, © He was a rogue and a raſcal, and n 
| | | 0 


was given for the plaintiffs, 


Aubery ver /. Barton. 


Woman libelled againſt another in the ſpiritual court ſor 

theſe words : © You are a brandy nos'd whore, you ſtink of 
© brandy.” And Mr. Earle moved for a prohibition, becauſe 
they were words of heat, and did rather charge the defendant 
with intemperance than incontinency. And he relied upon 2 Rol. 
r. 296. u. 15. a prohibition was granted to a ſuit by the mother 
for theſe words; Thou art the ſon. of a whore, and thy mother 
was a bitch: and 1 rc a precedent cited 3 "ak of a 
prohibition granted for theſe words; Thou art a whore, and 
* a trained whore, and a dirty whore ;”” and it is ſaid there, that 


for the word Whore, without mentioning any particular act of in- 


continency, no ſuit can be maintained in the ſpiritual court: and 
1 Cro. 110. Thou art a cuckold and a wittol, which is worſe 
e than a cuckold ;”” the wife cannot ſue in the ſpiritual court for 


theſe words. 2 Keb. 334. a prohibition granted to a ſuit for theſe 
words; © A whore and an arrant whore ;'” (but the court there 


ordered, that a declaration ſhould be delivered, in order to ſettle 
the point) 2 Keb. 581. a caſe cited 11 Jac. © Thou art a whore, 
© and I was never ſtrucken by a whore's. hands before, and a 
prohibition granted: another 21 Jac. He had run away out of 


* England into Ireland but for his whore, Sbort's wife, who is 


e his whore; and there alſo a prohibition granted (but note, the 
principal caſe in 2 Keb. 577. and 581, was a ſuit in the ſpiritual 
court for calling the defendant whore, and the plaintiff ſuggeſted, 


that it was ſpoken in heat, vz. that the defendant called the 
plaintiff rogue, and the plaintiff called the defendant whore; and 


Twiſden there ſaid, that before 8 Caroli, it was a brangled queſtion, 
whether a prohibition ſhould be granted for theſe words, and that 
38 had been ſometimes granted, and ſometimes denied; 
ut that then it was ſettled, that no prohibition ſhould go, and 
dee 7þ 08 "Yu been denied generally fince. See 3 Lev. 119. 
incent verſ. Alpy, where the mother libelled in the ſpiritual court 
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« of a whore.” And the caſe in 2 Roll. 296. was cited, as a 
ground for a prohibition, but the court differed this caſe from that, 
becauſe there £ words, © and your mother is a bitch, make the 
arſt words inſenſible: but here the words import, that the woman 
was 2 whore, which is an eccleſiaſtical ſcandal, and therefore the 
court denied a prohibition, which ſeems to come up to Mr. Eark's 
caſe in all the views of it.) | 


Holt chief juſtice ſaid, that a prohibition had been denied in 
this caſe forty times. | | | 

Pouell juſtice ſaid, that the court granted a prohibition, where 
the ſuit in the eccleſiaſtical court was for ſuch words ſpoke in 
London, upon this ſpecial reaſon, becauſe an action will lie er them 
in London, upon account, that a woman that is a whore in Landon 
may by the cuſtom of London be carted. And it being ted 
upon ſuch a ſpecial ſuggeſtion, is an argument, that the ſpiritual 
court may proceed, where the words are ſpoke elſewhere. He ſaid, 
he moved once for a prohibition to a ſuit in the eccleſiaſtical court Jade. 
for calling a woman jade, but could not prevail. But Holt ſaid, he 
would have granted one in that caſe. 


| And in this caſe the prohibition was denied. 


Stephens ver/. the manucaptors of Hudſon. 


A Scire facias againſt bail, the defendants pleaded payment of Amendment 
the money by the principal, &c. the plaintiff replied, mon f 
ſuit, Sc. et hoc petit, quod inquiratur per patriam, et praedicti fendentrs fimi- 
defendentes ſimiliter. The defendants demurred, and the paper-book 4% after the 


cauſe was in 


was made up, without ſtriking out the praedicti defendentes ſimili- te paper. 
ter: the record was a record of laſt term. And now this term 2 Barnes 20, 
the cauſe came on in the paper, and this exception was taken by * aſs 
Mr. Whitaker for the detendants, and the cauſe ſtood an u/terius ameniments 
canſlium. And in the mean time Mr. ſerjeant Hall came and are now made 


moved for leave to ſtrike out theſe words, et praedicti defendentes — 


colts. 


The court held, that it was a thing of courſe, for the party that 
takes the iſſue to join the iſſue for the other, upon a ſuppoſition, 
that they will join in the iſſue, to maintain the fact they have al- 
leged; and therefore if they will not join in the iſſue, but will de- 
mur, they ought to ſtrike it out, and the leaving it in is a trick; 
and therefore the court gave leave to ſtrike it out. 


5H Fanſhaw 


— 
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Fanſhaw ver/. Morriſon. 
Intr. Paſch. 3 Ann. B. R. Rot. 139. 


S. C. Salk. Writ of error of a judgment given in the Common Pleas in 
208, 520. | F : F a 
8. C. 6 Mod. a ſcire facias upon a recogniſance; the recogniſance was en- 
157, 197. tred into, upon bringing a writ of error upon a judgment in the 
| CE? Common Pleas, in an action of debt; and was conditioned, that 
onerror. if the plaintiff in error ſhould be nonſuited, or the writ of error 
1 Lev. 193 ſhould be diſcontinued in his default, or the 3 ſhould be 
affirmed, that then the plaintiff ſhould pay, &c. The defendants 
pleaded, after oyer of the ſeire facias and the condition, that the 
plaintiff in the writ of error did proſecute the writ of error with 
effect, and did aſſign errors, and that placitum ſuper praedifiun 
breve de errore adbuc pendet indeterminatum. The plaintiff replied, 
that the judgment was affirmed, ab/que hoc quod the plea adbuc 
pendet indeterminatum. And to this there was a demurrer, and judg- 
ment was given for the plaintiff below. | 


This caſe was formerly debated upon an exception to the manner 
of aſſigning the breach in the ſcire facias, and that exception was 
allowed; but upon the plaintiff's applying to the Common Pleas, 
that fault was amended. And Mr. Weld took an exception to the 
traverſe in the replication, that it was a traverſe of a matter of 
record, which was ill; becauſe a matter of record could not be 
put in iſſue to be tried by the country. Whereas he ought to have 
replied, that the judgment was affirmed, prout patet per recordun. 
This exception was taken laſt term, and the cauſe adjourned over 
upon it. And Mr. Feld then took another exception, that the 
defendant appeared contrary to the return of the writ, both the 
ſcire facias's being returned nichil. -_ 


Upon ak But Holt chief juſtice Gaid, that the books faid, that two nichils 
nichil; return- returned amounted to a ſcire fect; and that upon two nichils re- 


| ——— aoes turned, the plaintiff would have judgment. 


pear, | | 
| Poxwell juſtice ſaid, that the defendant's appearance was well, 

"becauſe the /cire facias's were entred upon the roll, and the de- 
fendant had day by the roll. So that exception was over-ruled. 


Now this term Mr. Whitaker for the defendant in error argued, 
that the plea was ill: firſt, becauſe the plea is to the ſecond ſare 
. facias, and he has only pleaded, quod ante proſecutionem jo. 
brevis de ſcire facias he proſecuted with effect; and that —_ 

* 


2 
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have done, and yet have been defective in proſecuting with effect 
before the bringing the firſt ſcire facias; and therefore he ought to 
have pleaded it, that before the proſecuting the firſt writ of ſcire 
2cias, Cc. Secondly, that he does not ſhew, whether he proſe- 
cuted the writ of error in perſon, or by attorney; and being at 
liberty to do it either way, he ought to ſhew which way he did it. 
Thirdly, he pleads that he aſſigned errors, but does not conclude 

with an averment to the record, as he ought to do, that being a 
matter in the affirmative, and a matter triable by the record, to 
which the defendant may plead ul tiel record. Fourthly, that the 
plea is only general, Sue placitum, &c. pendet indeterminatum; 
whereas he ought to have pleaded in the words of the condition, 
that the writ of error was not diſcontinued,, nor the plaintiff in error 
nonſuited. And he faid, that it was a rule, that wherever you 
plead performance of a condition, or aſſign a breach for non-per- 

' formance of it, you mult do it in the very words of the condition 
therefore in debt upon a bond conditioned to deliver writs ſuch a 
day, a plea that the defendant delivered them ſecundum formam 

_ conditionts is ill, 1 Lev. 145. So an award was to pay money ad 
vl ante ſuch a day, and in debt upon bond for non-performance 
of this the plaintiff aſſigned a breach, that the defendant had not 

, | paid the money upon the day, and ill; though it was agreed, that 

q payment before the day would upon evidence maintain the iſſue of 

payment upon the day. 3 Lev. 293. 2 Ventr. 221. Dyer 243.6. 

4 Fifthly, the defendant ſhould have pleaded, that the writ of error 

1 was returned ſuch a day, and then have ſhewed at large what pro- 

e ceedings were had upon it, and not have pleaded generally, that he 

e proſecuted the writ of error with effect, but have ſhewed coment. 

Sixthly, all the plea is made up of matter of record, and yet there 

r 1s no concluſion to the record. As to the traverſe in the replication, 

8 the ſubſtance of the plea is endet, which is an affirmative, and 

e that is what is traverſed ; and the indeterminatum, which is the 


negative, ſhall be rejected, for it is no more than pendet. 
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" Weld for the plaintiff in error argued, that the plea was, that 


455 

. he had proſecuted the writ of error with effect, and that pla- f 
citum, &c. pendet; and that ſhewed ſufficiently, that the recog- 5 

niſance was not forfgited, and there was no need to plead in the | 1 

I, words of the condition, that it was not diſcontinued, Cc. for that | | 
* was included by ſaying pendet. For it could not be depending, if 1 

| it were diſcontinued ; and it was not material, whether he proſe- oy 
cuted the writ of error in perſon or by attorney, for either was "6 

d proſecution within the intent of the ſtatute, to ſave the recogniſance. F 4 1 

re And as to the concluding of the plea with an averment, and not to 9 
di the record, he ſaid, that the plea, quod placitum, &c. adbuc pendet b = 
bt indeter minatum, was a negative, and therefore ought to be con- | . | 


cluded 
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cluded with an averment, and not to the record, becauſe. it cannot 
be tried, nor can any iſſue be joined upon it. And as to the af. 
ſigning of errors, there was no need to conclude to the record as to 
that, becauſe it was not material to be alledged, being no part of 
the condition of the recogniſance. Then he took an exception to 
the recogniſance, that it was void, not being purſuant to the ſtatute 
3 Jac. I. c. 8, which gives it in this caſe, and is only to proſecute 
the writ of error with effect; but recogniſances with theſe ſpecial 
conditions in this form ought only to be taken in dower and eject· 
ment, in which they are given by the 16 & 17 Car. 2. c. 8. 


Performance Flolt chief juſtice. If a man pleads performance to a bond with 

bond muſt be a condition, he ought to plead it in the very words of the condition; 

in the words otherwiſe if he pleads a matter by way of excuſe, as he does here; 

2 condi- for this matter of a writ of error depending is only pleaded by way 

of excuſe, why he has not paid the money. Which Pavel! juſtice 

agreed. The defendant's plea is in the negative, and therefore he 

is not to vouch a record for it ; but if the judgment be affirmed, 

you ought to ſhew that of your fide, via. _ to plead that the 

record was certified in the King's Bench, &c. ſuch a term, and 

that ſuperinde taliter proceſſum fuit that the judgment was affirmed, 

and conclude your plea po patet per recordum ; and if it were 

not ſo, the defendant might rejoin nul tel record. Not proſecuting 

his writ of error by the plaintiff is no forfeiture of his recogniſance, 

without giving him a rule below, in caſe where the record is not 

certified, to certify it, and then, if he does not certify it, nonſuit- 

ing him; or in caſe the record is certified, he does not forfeit his 

recogniſance, unleſs you nonſuit him here above. And theſe mat- 

ters all appear upon record ; and therefore the plaintiff ought to 

ſhew, either that the judgment was affirmed, or that the writ of 

error was diſcontinued, or the plaintiff in error nonſuited, and it 

_ of re. lies of his fide. The traverſe is naught, for it puts a matter of 

cerable. record in iſſue to be tried by the country. And as to the ſaying in 

the replication, that the judgment was affirmed, the plaintiff can 

have no advantage of that, becauſe it comes in only by way of in- 
ducement to the traverſe. 


Powell juſtice. The replication is ill, for you make that the 
inducement of the traverſe, that ought to have been the iſſue. 


| Holt chief juſtice ſaid, that though the condition of the recog- 
niſance was particular, yet it was well enough, for they were no 
more than what the law implied: and expre/jio eorum, &c. And 
Powell juſtice ſaid, that ever ſince the ſtatute of King Charles 2. 
they had purſued the words of that ſtatute in the framing the con- 
ditions of their recogniſances. And Holt chief juſtice ſaid, * 


,” 8 12 ur 0 * 


me 


— Bo, Lets hn 2 


” 


— CTY 


27% AE 9. oO 2. Yo. 6.5 2. bo 


12_oD ww on, ow 


Ov 


= 
if 
0 


o if a man upon a writ of error would enter into a recognilance in: 


none, the releaſe extending to diſcharge that bond, the award will 
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there were no ſtatute, which gave any ſuch power, that the recog- Judges of the 
niſance would be good ; for any judge of this court, or of the Com- 8 
mon Pleas, might take a recogniſance by the common law. And pleas may 

if a man would enter into ſuch a recogniſance voluntarily, and take recogni- 


; : ſances by the 
there were no coercion uſed, it would be a good recogniſance. _— 


Recogniſance 
more than double the ſum. ., HP 
| | | double the ſum on error, good. 


The court were juſt going to reverſe the judgment, when Mr. Variance. 
Whitaker took an exception to the writ of error, that the writ of 
error was 4 writ of this Queen's time, and recited a judgment ſuper 
quoddam breve noſtrum de ſcire facias; and the ſcire facias was 
brought in the late King's time, which appeared to be ſo by one of 
the continuances, in which it was entred, ante quem diem dominus 
Wilkelmus, &c. diem clauſit extremum : and for this the writ of er- 
ror was quaſhed, 1/.. | 


Bell veg. Gipps. 


\EBT upon a bond, condition to perform an award; the Award, that 
defendant pleaded no award; the plaintiff replied, and ſet the defendant 


out an award ore tenus, that the defendant ſhould pay the plaintiff 9o91< pay he 


plaintiff 21/. 


21]. and that the plaintiff ſhould deliver up to the defendant ſuch and the plain- 


a bond, being the matter in controverſy, to be cancelled, and that nf mould de- 


the plaintiff and defendant ſhould give one another mutual releaſes m_— _ 


to the day of the date of the ſaid bond: and aſſigned a breach in cancelled, and 
the non-payment of the 21/. And upon iſſue joined, there was — 
a verdict and judgment for the plaintiff in the Common Pleas. of the date of 
And upon that this writ of error was brought. Mr. Page for the the ſaid bond. 


plaintiff in error took an exception to the award, that it was not 


fal, for the delivering up of the bond would not deſtroy the 


effect of it, but {till the plaintiff might bring an action on it. And 


as for the releaſe, that was to be only to the day of the date of the 


{aid bond, which muſt be intended the bond that was to be delivered 
up, that being the bond that was laſt mentioned, and the contro- 
verſies ſubmitted were ſince that. In anſwer to which Mr. Smith 
for the defendant in error ſaid, that it did not appear, the bond to 
be delivered up had any date, and therefore the words muſt be ap- 
plied to the bond of arbitration, which had a date; and alſo that 


the word datus ſignified delivery, and therefore it muſt be con- 


ſtrued to the day of the delivering up of the bond ; and that it did 
dot appear there were any other matters in difference, beſides this 
bond ; and that the court would not intend any, and if there were 


51 be 
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be final. Beſides, the award was good without that, for there i; 


money awarded to be paid on one fide, and a bond to be delivered 
up of the other to be cancelled. And he cited 2 Ventr. 242. that 
an award by paro/ ſhould be favourably expounded, ; 


Holt clic juſtice held, that the award was good. For this bond, 


which is awarded to be delivered up, was the foundation of all the 


controverſies between the parties; at leaſt it does not appear, that 
there were any controverſies between them about any thing elf, 
or that aroſe ſince the date of the bond; and therefore the awarding 
the bond to be delivered up to be cancelled, and a general releaſe 
to the defendant to the day of the date of that bond, will make an 
end of all the controverſies between them. 


Powell juſtice held, that the award was mutual and final, if 
the releaſe was left out of the caſe. And the judgment was af- 
farmed; | | | | 


The earl of Yarmouth ver/. Ruſſel. 


Writ of error of a judgment in the Common Pleas by default 

in an indebitatus aſſumpſit, and a writ of inquiry awarded and 
ſeveral damages, and a remiſit damna entred upon all the counts 
but one. And Mr. Raymond took two exceptions : firſt, that the 
inquiſition was taken upon a ſecond writ of inquiry, and that was 
awarded without returning the firſt, but upon a vicecomes non mit 
breve only to the firſt ; and that he ſaid was held ill in the caſe of 
Atwood ver. Burr, in a writ of error of an award of execution 


upon a ſcire facias upon a recogniſance againſt bail in the court of 


Maidſtone, and the proceedings were upon the alias ſcire factas, 

and that was awarded without any return of the firſt, and for that 

the judgment was held to be erroneous, 1 Annae B. R. Secondly, 
e 3:3. that the remiſit damna was not entred in proper perſon. 


13 Lhlt chief juſtice admitted the caſe of Arecod ver. Burr, but 
va entred per ſaid that this was only a „cut prius. And as to the ſecond he faid, 


was affirmed. 


Bullock 


<tornatum. that it was not neceſſary that it ſhould be ſo. And the judgment 
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Bullock ver /. Parſons. | 


PON iflue joined in an action of debt, there was a verdict 5 C. Salk, 


for the plaintiff, and Mr. Eyre moved in arreſt of judgment, 45+ Pe 


hecauſe the diſlringas was de placito with a blank, omitting debiti. in debt was in 


The venire facias was right, And he faid, that the court would % wich a 


3 4 f blank. 
intend this was a diſtringas in another cauſe depending between the , Ro. Rep. 


{ame parties, which Holt chief juſtice denied. | 12h 
1: Sty. 374+ 


Mr. King for the plaintiff ſaid, that this was a void diftringas, 


and ſo as none, and conſequently aided now after a verdict by the 


ſtatutes of jeofazles ; and if the court would not take it ſo, but to 
be only an ill d:fringas, yet they would amend it by the venire fa- 
cia. And for that cited Hob. 246. where in treſpaſs the venire 


facias and habeas corpora were placito debiti, and after a verdict 


amended. Mr. Eyre cited 2 Cr. 528. where in an iſſue joined up- i 
on a ſcire facias the venire facias was in placito debiti, and ill. 


And Holt chief juſtice ſaid, that the caſe in Hobart had been held 


| otherwiſe. And Mr. Eyre ſaid, that the judge had no authority to 


try the cauſe. 


Holt chief juſtice ſaid, that the judge of vii prius's authority Juriſdiction of 
was not by the diſtringas, but by the commiſſion of aſſiſe; for that _ et 
by the ſtatute of nf privs, 13 Ed. 1. c. 30. which gives the trial! 
by niſi prius, it is to be before judges of aſſiſe; and the diſringas Seer4Fdw. 3. 
1s only to bring the jury before them: and at firſt the trials by nz © 10. lat. 1. 
prius were had upon the venire facias, and the clauſe of fi privs 
is by that ſtatute expreſly ordered to be inſerted in the venire facias. 

Then came the ſtatute of 42 Ed. 3. c. 11. and ordered that no 
inqueſt but aſſiſes and deliverances of gaols ſhould be taken by writ 
of ii prius, nor in other manner, before that the names of all 
them that ſhall paſs in the ſame inqueſts be returned into the court. 
And by reaſon of that ſtatute trials by niſi privs came to be u 

the diftringas ; and the intent of, that ſtatute was, that by the 
jury being returned of record in court, the party might have an op- 
portunity to ſee the panel, and to prepare himſelf to make his 
challenges, | | 


Powell juſtice agreed with the chief juſtice ; only he ſaid, that 


the reaſon of trials being had upon the diftringas was, to prevent 
an inconvenience that was frequent heretofore, for the defendants 
to caſt an eſſoin at ii prius, when all things were ready for trial; 
tor the defendants being by the ſtatute of Marib. c. 13. to have 
but one eſſoin after iſſue joined; and upon the return of the venire 
1 factas, 
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facias, when the trial was not had upon that, but that was return. 
ed above, the defendant muſt be effoined above, and could have 
no eſſoin below upon the diſtringas, and ſo the miſchief was 
helped. | 


No diſringa As to the fault in the diſtringas being aided after a verdict, the 
re t court took the difference between no d:/ir;ngas and a bad one: in 


an ill one. the firſt caſe it is helped, otherwiſe in the laſt. And Powell ju- 
ſtice ſaid, he knew an ill diſtringas dropped once at the bar, 


The whole court held, that the di/tringas was amendable, and 
gave judgment for the plaintiff, nf Fo mw 


Regina ver/. Smith. 


8 * A Writ of error of a judgment at the ſeſſions for Midalzſer at 
lodichen it for Hzickes's hall, upon an indictment upon the ſtatute of uſury: 
uſury not and Mr. Eyre aſſigned for error, that the juſtices at ſeſſions had no 
good, ifftook juriſdiction of uſury by the ſtatute. And upon looking into the 


before jultices 


at ſeſſions, ftatute, the court were of the opinion, and reverfed the judgment. 


See i Hawk. See for the reaſon of this and the like caſes, the caſe Rex verſ. Alſo, 


5 er 3 4 Mod. 49. an indictment for ſhooting with a hand-gun and hall 


Cro. Car. 283, ſhot, found at the ſeſſions, and held not to lie. And Rex verſ. 
ALL Bugg, an indictment found alſo at the ſeſſions, for that the defen- 


ng | % dant being a cloth-worker, and not living in any city, borough, 
or town corporate, did yet keep in his houſe more than one woollen 


loom. 4 Mod. 379. 
s. C. Salk. | Idle wer, Cooke. 


620. 
3 Danv. Abr. 


186. P. 14. Intr. Tin. 11 Vill. 3. B. R. Rot. 283. or 823. 
Copy hold ſur- | | | | | | | 
eee pe L PON a ſpecial verdi& in ejectment the caſe was no more 
for liſe, after- than this: Zachary Chfe the father, a copyholder in fee, 


_— % 0 ſurrendered his copyhold to the uſe of himſelf for life, and after to 


C. his wife pro the uſe of Valentine Cliſte his ſon, and Alice his wife, pro et duran- 
et durante ter- te termino vitarum ſuarum naturalium, et haeredum et aſſignatorum 
„ praedictorum Valentini et Aliciae ; et pro defeftu talis exitus ad of 


. ſuarum nalu- 


valium, & hac: ef ilſum rectorum haeredum pracdicti Zachariae in perpetuum. And 
redum, «t 4%. whether by theſe words an eſtate-tail paſſed to Valentine and Alice, 


e uae or a fee- ſimple, was the queſtion between the leſſor of the plaintiff, 


5 ot C. ot pro who claimed by ſurrender from Zachary, made after the death of 

ad fettu talts | ES | 

exitus ad uſum of the right heirs of A. B. and C. | 
r Yale 
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Valentine and Alice without iſſue, and the defendant, who claimed 

by ſurrender from Alice, who ſurvived Valentine her huſband. The 
caſe was argued ſeveral times at the bar, and now this day the court 

delivered their opinions ſeriatim. | 


Caull juſtice ſaid, he had conſidered very well of the caſe, and s. C. 11Mod. 
could not bring himſelf to be of opinion, that it was a fee-ſimple, 775 
but did take it to be an eſtate-tail, though in this his opinion he , Ln do 
was ſo unfortunate as to differ from the reſt of the judges. That Perk. .. 173. 
which ſtuck moſt with him was the caſe of Abraham and Torgg, * 7 Pore 
but upon conſideration he thought this caſe differed from that: that p. G 
in this his opinion he had the intention of the parties of his fide. Cro. EL. 478. 
He ſaid, the reaſon he went upon was, that thoſe preciſe words of Mo. 484. 
the body, were not requiſite to create an eſtate-tail; but if there 
were words, that did tantamount and declare the intention of the 
parties, it was ſufficient, ſo thoſe words were conſiſtent with the 
rules of law. He ſaid, he did not go at all upon any difference 
between a ſurrender of a copyhold, and a conveyance of freehold 
lands ; for he thought they ought to have the ſame conſtruction. 
Firſt, he ſaid, here was the word heirs, and that explained to be the g, me con- 
heirs of Y. and A. and being Valentini et Aliciae in the genitive caſe, ſtrucuon of a 
it was all one as if it had been de Valentino et Alicia. He ſaid, A | 
that this was like Beresford's caſe, 7 Co. 40. where a feoffment was „ | 
made to the uſe of A. for life, and after his deceaſe to the uſe of B. at common 
and the heirs male of the ſaid B. lawfully begotten; and for default *. 
of ſuch iſſue the remainder over; and that was held to be an eſtate- 
tail in B. Now there of B. is juſt the fame with what this muſt 
be, if it were put into Engh/h ; but indeed as this ſtands in Latin 
tt is the genitive caſe, and if that were to be tranſlated it might be 
de B. the words lawfully begotten, that are in that caſe, ſignify no- 
thing; becauſe every heir muſt be lawfully begotten. But that 
which makes the doubt in that caſe is, that it is not limited in cer- 

tain of what body the heirs male ſhould come, and therefore there 
ought to be ſomething in the words to ſhew that. And that in Be- 
re;ferd's caſe is done by the words, of B. in Latin, de ditto B. and 
here by the words Valentini et Aliciae in the genitive caſe, which is 
in Engliſb in the ſame manner of Valentine and Alice, the words 
ſuch iſſue refer to them two. He ſaid that Beck's caſe, Litt. rep. 
344, Cc. and 1 Cr. 363. ruled this: there a feoffment was made to 
the uſe of A. for life, remainder to C. ſecond ſon of A. for his life, 
remainder to the uſe of the firſt ſon of C. which ſhould have iſſue 
male of his body, and to his heirs for ever; and for want of ſuch 
illue remainder to the right heirs of C. A. died, leaving B. bis ſon 
and heir; C. had iſſue B. a ſon, who died without iſſue; C. after 
the death of D. levied a fine to E. and in ejectment by B. againſt E. 
it was reſolved, that that was an eſtate-tail in coutingency to 5 

5 K 


rr 
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| firſt ſon of C. who ſhould have iſſue male, and fo the remainder ki 
fee veſted in C. and that muſt have been the queſtion; for if it had 
been a fee to the firſt fon of C. then the remainder to the right 
heirs of C. had been void, being limited after a fee, But they held 
the remainder to be good, and conſequently, that the eſtate to the 
firſt ſon of C. was an eſtate-tail. He ſaid, that the caſe of Abra. 
lam verſ. Tuigg was objected, which is reported in Peresford's 
caſe, and in 3 Cr. 478, and Moor 424. where a limitation of an 
uſe was, ad opus et uſum Gabrielis Dormer et baeredum maſculorum 
ſuorum legitime procreatorum, et pro dęfectu talis exitus the re- 
mainder over; and it was adjudged to be a fee-fimple, becauſe it was 
not limited of what body the iſſue male ſhould iflue. But to this 
caſe I anſwer, that our caſe differs from it, becauſe in our caſe it 
is ſaid to the uſe of the heirs of the ſaid Valentine and Alice, and 
in that it is only haeredum maſculorum ſuorum; but if it had been in 
that caſe, haeredum maſculorum dicti Gabrielis Dormer, as our caſe 
is, it had been a fee-fimple; and ſo it is held by Richardſon chief 
juſtice, and the difference taken in his argument of Beck's caſe, 
Litt. rep. 347. It is objected farther, that the word aſſigns alters 
the caſe, and will make. it a fee-ſimple, becauſe an eſtate- tail is not 
aſſignable. But to that I anſwer, that that makes no difference in 
the caſe, and therefore, where the caſe in Plowd. 541. 4. out of 
13 Ric. 2. is, that if a man makes a feoffment to one to have and to 
hold to him and his heirs, er % contingat that the feoffee die with- 
cut heir of his body, that then the land ſhall revert: this is an 
ce eſtate-tai]. - So it would have been in the ſame manner, though the 
habendum had been to him and his heirs and afligns ; as Corton's caſe 
is, 3 Leon. 5. where the caſe was, a feoffment to the uſe of the 
feoffor and his wife pro termino vitae ac etiam retterum haeredum of 
the feoffor et a//ignatorum of the feoffor after the death of the feoffor, 
and his wife; et % contingat praefatum feoffatorem obire fine exitu 
de corpore ſuo procreato, remainder over: this was adjudged to be a 
good eſtate-tail in the feoffor, though there was the word afſigns. 
So that upon the whole 1 am of opinion, that judgment ought to 
be given for the plaintiff. 


Powys juſtice for the defendant, that it is a fee-fimple. To 
make an eſtate- tail it muſt be limited by the gift, of what body 
the iſſue male or female ſhall iſſue. So is Lite. ſee. 31. and there- 
fore a gift to a man and his heirs male, or to a man, and his heirs 
female, is a fee-ſimple ; but indeed a deviſe to a man and his heirs 
male, or to a man and his heirs female, is an eſtate-tail ; becauſe 
wills are conſtrued according to the intent of parties, which is ap- 
parent in that caſe, to create an intail. So is 27 Hen. 8. 27. where 
the difference is taken between ſuch a deviſe by will, and a gift. 

Heb. 32. C. L. 27. 4. There are books, as 9 Hen. G. 25. 3 
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that even a deviſe to 2a man and his heirs males, is a fee-ſimple, 


but the other is the better opinion. But in all other caſes there 


muſt be, in cafes of limitations of eſtates-tail, either the words de 
corpore, or words equivalent: as the caſe of 37 A. 15. a gift to a 


man babendum to him ef haeredibus fuis, fi baeredes de carne ſua habue- 
Fit, et f nulles de carne ſua habuerit, revertatur, Gc. that was ad- 


judged to be an eſtate-tail. So in the ſtatute de donis, two of the 


inſtances there put, have not the words de corpore in, but baeredi- 


bus de ipfis viro et muliere procreatis, which are tantamount, And 
where-ever the words de corpore are not in, there ought to be the 


words de J. S. or ex J. S. as 5 Hen. 5.6. a gift to R. ef K. uxore | 


ejus et haeredibus eorum, et alits baeredibus dicti R. fi dicti haeredes 


4 R. et K. exeuntes obierint fine haeredibus de ſe, is an eſtate- 


tail in baron and feme, So 3 Edw. 3. brief 743. a gift to one e- 


haeredibus ſuis de prima uxore ſua, is an eſtate-tail. And the dif- 


ference between de dicto Adeno, and baeredum ſuorum maſculorum, 


which are the words in Abraham and Twigg's caſe without de, or 


hgeredum Adeni, is that which gave the turn to Beresford 's caſe, 


and was the ground upon which the judges adjudged it to be an 
eſtate-tail, In this By the words are in Latin in the genitive caſe, 
there the words that were in Engliſb are turned into Latin, and 
made de dio Adeno, to ground that conſtruction upon, that they 
created an eſtate-tail. If the words here were, and the heirs and 
aſſigns of Valentine and Alice, then it were Beregford's caſe, but 
as it is, it is the very caſe of Abraham verſ. Twigg, which was a 


' caſe adjudged upon great deliberation, only this ſeems to be the 


ſtronger caſe of a fee-ſimple of the two. The only objection is, 


what could be meant by the words, and for want of ſuch iſſue, 
which it may be ſaid, muſt be underſtood of ſuch iſſue of their bo- 
dies? But to this I anſwer, that here is a total omiſſion of what 
body the iſſue ſhould come of, which was the thing chiefly neceſ- 


_ fary, and therefore it is altogether uncertain what iſſue was meant, 


and ſuch iſſue may as well mean iſſue of the ſurvivor, as heirs is 
the heirs of the ſurvivor in the precedent words, ſo that that is to- 
tally uncertain, This caſe does not come up to the caſe of 5 Hen. 


5. 6. for there the words are, haeredes de R. et K. and haeredibus de 


e; nor are the words ſo ſtrong for an eſtate-tail, as they are in the 
caſe of Abraham verſ. Twigg : there are the words, haeredum maſ- 
culorum ſuorum legitime procreatorum : here the words are, haere- 
dum V. et A. as general as can be. And there is no difference be- 
tween a limitation in a ſurrender of a copyhold, and in a convey- 
ance of freehold land, but there muſt be proper words uſed to 
create the eſtate. And ſo is the caſe of Seagood verſ. Hone, 1 Cr. 
366, where a copyhold was ſurrendered to the uſe of A. and B. and 
the longeſt liver of them, and for want of iſſue of B. remainder 
over; and reſolved, that though in a deviſe thoſe words would 

give 


— 
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give an eſtate-tail to B. by implication, yet it ſhould not be ſo in 3 
ſurrender or conveyance, in paſſing which the party ought or might 
have had ſufficient counſel to direct him; but in regard an eſtate for 
life is limited to B. by expreſs limitation, it ſhall not be an eſtate 


unto him higher by implication. It is objected, that the words gf 


Inheritances 
at common 


law. 


the ſtatute de donis are, quod voluntas donatoris de cetero obſervetur 
and here in this caſe it appears to have been the intent of the donor 
to have it an eſtate-tail. But the anſwer to this is, in thoſe other 
words of the ſtatute, ſecundum formam in charta doni ſui manifeſt 
expreſſam ; that the intention, which is by the words of the ſtatute 
to be obſerved, is the intention of the donor plainly expreſſed in his 
deed of gift. The caſe of Harrington verſ. Smith in 2 Sid. 41, is 
the very caſe in point: there the caſe was a ſurrender of a copyhold 
to the uſe of A. and his wife and their heirs lawfully begotten, re- 
mainder over; and though there is no mention in Siderſin what 
became of the caſe, yet in a manuſcript report that I have, it is re- 
ported to have been adjudged a fee-ſimple. To conſtrue this an 
eſtate-tail upon the intention of the parties, without any words to 
raiſe ſuch an eſtate, may be of very ill conſequence in altering the 
forms of words, that have been hitherto ſtuck to, and thought ne- 
ceſſary to create an eſtate-tail; and to judge eſtates to be intails up- 
on ſuch looſe words, will, occaſion a great deal of uncertainty in 
titles, and beget a great many diſputes, and I think the judges have 
carried it far enough already. | 


Powell juſtice for the defendant, He ſaid, that the queſtion 
was, whether this was an eſtate-tail, or a fee-fimple : that it was 
objected, that it was the intent of the party, that it ſhould be an 
eſtate-tail, and that the ſtatute de donis had been taken by equity 
to ſupport the intent of the parties, and he would go as far as he 
could to ſupport the intent of the party, but he could not comply 


with it ſo far as to take away all diſtinction, and leave no difference 


between the forms of words neceſſary to create an eſtate-tail and a 
fee-ſimple. He ſaid, that the ſort of eſtate, which is now ſince 
the ſtatute de donis called an eſtate-tail, was well known before that 
ſtatute, and that the ſtatute did not create the eſtate, but only preſer- 
ved it: that there were three ſorts of eſtates of inheritance at common 


law: Firſt, an abſolute eſtate of inheritance to a man and his heirs: 


Secondly, a fee-ſimple qualified as to the time of its duration as 
an eſtate to a man and his heirs as long as J. S. has heirs of his 


body, or as long as Bow church ſtands, or as long as J. S. lives; 


for in theſe caſes, though the eſtate ſhall deſcend to a man's heirs, 
yet they ſhall have it for no longer time than is contained in the 


reſpective limitations: Thirdly, a fee-fimple reſtrained as to what 


heirs ſhall inherit it. And this was called a fee-ſimple conditional 


at common law: but that is not ſo to be underſtood, gs if * 
"I 33 
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4 performing the condition a fee accrued ; for then it would have 
been the fame caſe, as a gift for life with a condition, that if the 
donee did ſuch an act, that then he ſhould have fee, and con- 
ſequently, if the tenant in fee- ſimple conditional had aliened before 
iſſue had, it would have been a forfeiture of his eſtate, which was 
not ſo. But it was only a qualification as to what ſort of heirs 


ſhould inherit it: but the tenant in fee-fimple conditional had an 


eſtate of inheritance in him before iſſue had; but it was qualified as 
to the deſcent of it, to ſuch particular heirs as were expreſſed in the 
limitation. And therefore if lands at common law were given to a 
man and the heirs male of his body, and he had iſſue two fons, and 
the eldeſt fon had iſſue a daughter, the ſecond ſon ſhould inherit, 
and not the daughter, becauſe ſhe was not within the form of the 
gift, But the ſtatute de donts takes notice, that there had an abuſe 
crept in before the making of that ſtatute, in letting perſons in to 
take, that were not within the limitation, As if lands were given 


to baron and feme, and the heirs of their two bodies, and the wife 


died, and the huſband took a ſecond wife, ſhe was held to be dow- 
able; ſo if the huſband died, and the wife took a ſecond huſband, 
he ſhould be tenant by the curteſy, and the iſſue by ſuch ſecond 
marriage ſhould be inheritable ; and the ſtatute provides that de ce- 
tero it ſhall not be ſo. If then this eſtate, which is now called an 
eſtate-tail, was a fee-ſimple conditional at common law, to create 
it there muſt neceſſarily be ſuch words as would have been ſuffici- 
ent to have created a fee-fimple conditional into an eftate-tail, and 
the poſſibility of reverter into a reverſion or remainder. Now let 
us ſee, if there be any thing in this caſe to reſtrain the general word 
heirs to any particular ſort of heirs : and that there ſhould be ſome 
words to reſtrain it is equally neceſſary in wills as well as ſurrenders 
and deeds. There is indeed this difference between wills and deeds, 
that as in wills the preciſe word heirs is not neceſſary to make a 
fee, ſo neither are the words de corpore J. S. or de J. S. or ex J. 
S. Cc. neceſſary to make an entail ; but there muſt be ſomething 
in the will, by which it muſt appear, that it was the intent of the 
deviſor, that it ſhould be an — And therefore if a man 
deviſes his lands to his ſon and his heirs for ever, and for default of 
heirs of his ſon, to his daughter and her heirs for ever, which was 
the caſe of Hearne and Allen, that is a tail, becauſe of the manifeft 
intent of the deviſor appearing from the clauſe for limiting the lands 
over to the daughter and her heirs, for default of heirs of the ſon ; 
for the ſon could never die without heirs in a general ſenſe, as long 


the deviſor nothing but iſſue. And there muſt be ſomething in the 


will to reſtrain the generality of the word heirs to ſpecial heirs, 


cither in expreſs words, or words that ſhew an apparent intent of 
can judge of the intent of the parties 
5 L = only 


a the daughter had any, and therefore heirs could be intended by 
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Remainder 


limited after a 
contingent - 


fee. 


—— 5 


only by their words, and this muſt be ſo in wills as well as deeds, 


And where there is no ſuch thing, we muſt judge according to the 
generality of the words, and conſequently there being no reſtraint 
to tie the words to any particular heirs in this caſe, we muſt judge 
it a fee-ſimple. The judges ſhewed their favour to eſtates-tail, and 


ſupporting the intention of the donor, in Beresford's caſe, and the 


reaſon they grounded their reſolution upon in that caſe was, becauſe 
the Engliſh words in that caſe, the heirs of the ſaid B. might be 
tranſlated, haeredes de dico B. which words are ſufficient to create 
an eſtate-tail: but here the words are in Latin, and therefore it is 
the very caſe of Abraham and Tuigg. My brother Gould has en- 
deavoured to give an anſwer to the caſe of Abraham and Tuigg, 
but I cannot ſee the force of his anſwer ; for I cannot apprehend 
any difference between theſe words, Gabrielis Dormer et baere. 
dum maſculorum ſuorum, and Gabrielis Dormer et haeredum mal. 


culorum praedifti Gabrielis Dormer, that is in Enghſh, between 


G. D. and his heirs males, and G. D. and the heirs males of the 
ſaid G. D. but they are to me both the ſame thing. The clauſe, 
and for default of fuch iſſue, will not help it, becauſe there is 
no limitation to any iflue before, for it to relate to, for all heirs 
are iſſue of ſome body: if the words had been, if they ſhall have 
no iſſue, or for want of iſſue of them, that would have reſtrained 
the general word heirs to the iſſue of their bodies. He faid, that 
the judges had gone too far already in ſupporting the intents of par- 
ties without proper words; and if they ſhould go farther, it would 
introduce great uncertainty into titles of eſtates. He ſaid, it was 


not material to the reſolution in Beck's caſe, whether that limi- 


tation was an eſtate-tail, or a fce-ſimple, and that when the cauſe | 
came into this court by writ of error, there was no notice ta- 


ſten of that point; and it was ſufficient to —_— that reſolu- 
tion, that it was a contingent eſtate. For though it was a doubt 
in Leonard Lovey's caſe, whether a remainder could be limited af- 
ter a contingent fee, yet it is none now. And therefore if a fee- 
ſimple be limited to ſuch perſons as A. ſhall appoint by his will, 
remainder over, that is a good remainder veſted, till the appoint- 
ment. But beſides in that caſe, there are words for the clauſe and 
for want of ſuch iſſue to relate to, iſſue male of his body going 
before. For though thoſe words are indeed only a deſcriptio perſe 
nae, yet they may ſerve for thoſe words to relate to, and help a 


little. But here in this caſe is nothing for ſuch iſſue to refer to, but 


the general word heirs, which is of no avail, becauſe every heir 
muſt be iſſue of ſome body. Harrington's caſe is in point, but 1 
never knew before that it was adjudged. This conſtruction will 


| make too much uncertainty in limitations of eſtates. 
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Zolt chief juſtice for the defendant. He ſaid, the queſtion was, 
whether theſe words being in Latin in the ſurrender, do make an 
eſtate- tail: and that they could not be conſtrued by any rule or 
reaſon of the law an eſtate-tail. He ſaid, that the intention was, 
it ſhould be an eſtate-tail, and therefore he was deſirous to make 
it ſo; but he could not do it by any rule of law, but according to 
and in purſuance of them he muſt conſtrue it to be a fee-ſimple. 
He ſaid, that this limitation muſt be conſidered in the ſame man- 
ner, as if it were a deed, though it were a limitation of the uſes 


of 2 ſurrender of a copyhold eſtate; for that limitations of uſes, 


and ſurrenders of copyholds, muſt be confined to the rules of the 
common law. He faid, that according to Littleton, ſect. 31. in 
all gifts in tail it muſt be limited of what body the ifſue ſhall come, 
and if that be omitted, though the gift be to a man and his heirs 
males, or to a man and heirs females, yet the donee has a fee- 


ſimple and not an eſtate-tail; but the word males in the one caſe, 


and females. in the other, ſhall be rejected. And though the ſta- 
tute de donis ſays, that the will of the donor ſhall be obſerved, yet 
it is confined, ſecundum formam in. charta dont ſui manifeſte ex- 
preſſam; and therefore in that caſe of a gift to a man and his heirs 
males, becauſe it is not limited of what body the heirs ſhall come, 
the word males ſhall be rejected, though it be in the ſame ſen- 
tence, and the lands ſhall go to all the heirs of the donee without 
dictinction, though the intent of the. donor was, that it ſhould go 
only to the male heirs. According to this is my lord Coke in his 
comment upon this ſection, 27. b. where are theſe words: © It 


«* is a Certain rule in law, that in every eſtate in tail within the 
* ſaid ſtatute, it muſt be limited either by expreſs words, or by 
words equipollent, of what body the heir inheritable ſhall iſſue. 


And being there are no words in this caſe to ſhew of what body 
the heirs inheritable ſhall iſſue, and there are words to make a fee- 


ſimple, this is the very caſe in Litt. ſe. 31. He ſaid, that in a Efate-tail in 
will indeed this would be an eſtate-tail, but the reaſon of that was, * vill 


becauſe of the intention of the party : but in expreſſing a man's 
intention in a deed, a man muſt obſerve other methods than he 
need do in a will, where if he did but expreſs his intention, it 


mattered not in what form he did it. For the law has appointed 


particular ſettled words to carry eſtates in a deed, as for inſtance 


the word heirs to paſs a fee- ſimple, which are not neceſſary in a 


will; and the reaſon of this difference is, becauſe the ſame law by 
virtue of which a man has a right to his eſtate rather than J. S. 


and ſuch an eſtate paſſes by ſuch a conveyance, has reſtrained and 


ticd up that conveyance to particular ſet words, in which it ſhall 
be penned. But the ſtatute of 32 Hen. 8. by which the power of 


deviſing lands by will is given, ſays, that all perſons having ſocage - 


lands, 
2M 
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lands, and no knight-ſervice lands, ſhall have power to diſpoſe of 
them by their laſt wills and teſtaments in writing, at their free 
will and pleaſure, and fo leaves them at liberty to expreſs their 

wills in what words they pleaſe. And therefore, though a gift of 
land to a man for ever in a deed is but an eſtate for lite, yet in a 
will it is a fee-ſimple, becauſe the intention of the deviſor is plain, 
that the deviſee ſhould have the inheritance, and the ſtatute has 
left him at liberty to uſe the words he thinks fit, to expreſs his 


He faid ſecondly, that there were not words ſufficient to turn 
the eſtate in fee- ſimple limited by the firſt words, to the heirs of 
the ſaid V. and A. into an eſtate-tail. If it had been, and if thy 
die without iſſue of their bodies, the remainder over, there had 
been particular words to expreſs what heirs the ſurrenderor meant, 
and ſuch as were conſiſtent with the general words pr ; 
and would have reſtrained them. And fo it was in theſe caſe of 
5 Hen, 5. 6. and Perkins, fe, 171. where the caſes are put, 
VIZ. if lands be given to a man and his heirs, if he have iflue of 
his body, and if he die without heir of his body, the reverſion to 
the donor: this is a tail. So a gift to a man habendum fbi et hae- 
redibus furs, fi baeredes de carne fua babuerit, et fi nulles haeree 
de carne ſua babuerit, the reverſion to the donor, is a tail alſo. 
But it is objected, that an eſtate-tail may be created by implication, 
and for that Perkins, ſect. 173. is cited; where the cafe is, that if 
land is given to J. S. ef | contingat ipſum obire fine haeredibus de 
cor pore ſuo, quod tunc revertatur to the donor and his heirs, the 
donee has an eſtate-tail, notwithſtanding that it is not given to him 
and his heirs, becauſe the ſtatute of Mum. wills, quad Wiuntas 
donatoris ſecundum formam in charta deni ſui manifefle expreſſan, 
de cetero obſervetur. I agree C. L. 20. a. that caſe, becauſe there 
the intent of the donor appears in expreſs words in the deed, and 
the implication is a neceflaty one upon the words. But there is no 
ſuch force in the words, and for default of ſuch iſſue, uſed in this 
ſurrender, nor no ſuch implication, for every heir is iſſue of ſome 
| body. But the remainder limited over in this cafe is a fee limited 
Note, I ap- after a fee, and void. As if lands were given to a baſtard and his 
| 33 = heirs, and if he died without heirs, the remainder over ; though a 
| ther urged by baſtard can have no heirs but of his body, yet the limitation Is 4 
the chief ju- fee-fimple, and the remainder over is a void remainder, becauſe it 


ſtice to an- . 2 
deer the ib. is limitation of a fee after a fee. 


jection mentioned by Poxryr, that there could be no heirs, chat would be beirs to both husband and wie, 
but what muſt be heirs of their bodies. 


He faid thirdly, that there could be no im plicat io againſt en- 
preſs words. And for that he cited the caſe of Seagood verſ. _ 
I | 10. 
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10. 367. and therefore, there being a ſee given in this caſe dy 
expteſs words to the ſurvivor of /. and A. there ſhall be no eſtate 


_ raiſed by implication, contrary to that expreſs limitation. He aid, 
that he —_ not differ this caſe from the caſe of Abrabam verſe 


Twirg, which he ſaid was a great authority, ſ@ great a one, that he 
hes «| not get over it. He ſaid, that was a caſe of limitation in a 


deed ; that by the words, haeredum maſculorum ſuorum legitime pro- 


creatorum, and the clauſe pro defectu _— it plainly appear- 
ed what heirs the party meant, and yet that was reſolved to be an 
eſtate in fee-fimple, contrary to the apparent intent of the parties, 
and the ſtrong implication upon the words of the limitation, for 


want of complying with Littleton's and Coke's rule, and ſhewing of 


what body the heirs ſhould iſſue. My brother Gould ſays, that 


there is no difference between the. genitive caſe and the ablative, 


between barredum ſuorum, and de ſe. But there is a very great 
one; for de is the word made uſe of in the ſtatute de dons, and 


ex and de import a man's body, And if you were to tranſlate this 


Engliſh, the heirs of Jabn, into Latin, it would not be proper to 
tranſlate it by the genitive caſe, haeredes Jobannis, but haeredes de 
Jobanne; ſo beirs of him, not haeredes ejus, but haeredes de ipſo; 
ſo ſon of ſuch a father, not natus or filius talis patris, but natus 


or filius de tali patre. And therefore when, as it was in Bereſ- 


fird's caſe, a limitation is in Engliſh to the uſe of B. and the 
heirs male of the ſaid B. lawfully begotten, and for default of 
ſuch iſſue, the remainder over, that muſt be tranſlated into Latin 
according to the ſubject matter, de dicto B. He ſaid, the words 
de corpore were not neceſſary, but that words tantamount were 
ſufficient: as a gift to a man ef haeredibus de carne ſua, or de ſe, 
or to a man and his heirs, which he ſhall beget of his wife, are 
eſtates-tail. And ſo is Co. L. 20. 6. He ſaid, that if in the caſe 
of Abraham and Twigg the words had been, the heirs males of 
Gabriel Dormer, in Engliſh, inſtead of, his heirs males, or haere- 


dum maſculorum ſuorum, that had been an eſtate-tail; and that is 
the difference taken in Beresford's caſe. As to Beck's caſe, there 


the words, and for want of ſuch iſſue, refer to the words iſſue 


male of his body before. For what muſt ſuch iſſue be, but ſuch as 


is mentioned before. 


He faid fourthly, that to make this an eſtate-tail, would be a 
conſtruction repugnant to the premiſſes; for the limitation is not 
only to the heirs of V. and A. but alſo to their aſſigns, and that 
word is very conſiderable in the caſe; for it ſhews, that the ſur- 
renderor intended, that J. and A. ſhould have an aſſignable eſtate ; 
and therefore to conſtrue it an eſtate-tail is to give /. and A. an 
eſtate that is not aſſignable (for it is the very eſſence of an eſtate- 
tail not to be aſſignable, r e ſtatute de donis 2 

5 | 


by 
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quod the donees non | babeant poteftatem alienandi) and conſequent 


is a conſtruction contrary to the firſt part of the limitation 
- which the eſtate is expreſly limited to the heirs and aſſigns of /. 


and A. if having, and not having, a power of aſſigning, are con- 


traries. But to this I foreſee it will be anſwered, that the word 


aſſigns is only a conſequence in law upon the nature of the eſtate, 


and is void, according to that maxim, expreſſoo eorum quae tacite 


inſunt nibil operatur. t to that he ſaid, that that maxim muſt 
be underſtood, that it will have no operation upon the ſame clauſe 


wherein it is expreſſed, but it may control a ſubſequent clauſe: 
and therefore a: man may make a leaſe with a condition, that the 


leſſee i ſhall not alien, but if he make a leaſe to the leſſee and his 


aſſigns with ſuch a condition, the condition is void; and yet leaſing 
it to the leſſee and his aſſigns, was no more than what the law 
implied. So the- caſe in Dier 265. a leaſe of a houſe paſſes the 
ſhops, and yet if a man leaſes a houſe with the ſhops by expreſs 
name, and after excepts the ſhops, that exception is void. And, 
for theſe caſes he cited Hob. 170. So here, though the limitation 
to a man, his heirs and afligns, is of no greater effect than a limi- 


tation to a man and his heirs, yet it may have that effect as to 


prevent the ſubſequent clauſe, and for default of ſuch iſſue, from 
making it an eſtate-tail contrary to the expreſs limitation before, 


whereby an aflignable eſtate was limited to V/. and A. He con- 


cluded, that though the intent of the party ought to be regarded, 
yet ſo ought alſo the rules of law, and that eſpecially in a caſe of 


a conveyance in a man's life-time, and that of an eſtate, to the 
creating of which the law required a particular form of words, or 


8. C. Salk. 

377. 
 Nibil habuit 

in tinementis 
pleaded in 
debt for rent 
upon demiſe 
by indenture, 

1 Stra. 611. 


words that did tantamount. | 


Judgment was given for the defendant. 


'Kempe werſ. Goodall. | 


* an action of debt for rent the plaintiff declared upon a de- 
miſe by indenture, Fc. The defendant pleaded nibil habuit m 
tenementis tempore dimiſionis praediftae. And the plaintiff de- 
murred generally. Mr. Salkeld for the defendant ſaid, that he 
did not pretend that bil habuit in tenementis could be ' pleaded 
contrary to the e/topple by acceptance of the leaſe by indenture, 
but that the plaintiff for want of replying, and relying upon the 
e/tepple, had loſt the benefit of it. For inſtead of demurring, be 
ſhould have replied and prayed judgment, if the defendant, co 
trary to his own acceptance of a leaſe of this land by indenture, 
ſhould be admitted to plead this plea. And he compared it to the 


caſe of Speak wverſ. Richards, Hob. 206. where in an action of debt 


againſt 
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againſt the ſheriff for money levied upon a levari Facias, the 
hintiff in his declaration ſet out the recogniſance and all the pro- 
ceedings upon it and the /evarz Jacias, and that upon it the defen- 


dant levied the money, and at the return of the writ returned, 


that he had levied it, quos paratts babeo, &c. the defendant pleaded 
as to part ui debet, and to the reſidue payment and an acquittance 
before the day of the return of the writ. And though it was ob- 
jected, that theſe pleas were directly contrary to the defendant's 


return upon record, yet the court held, that in regard the plaintiff 
to the plea of 


had joined iſſue upon the nil debet, and demurr 
payment and the acquittance, and had not relied upon the gpl, 
the pleas were made good. 7 


The whole court held this to be no plea, becauſe it appeared 


upon the declaration to be a demiſe by indenture, and ſo the 


opple 3 upon record, and ſo there was no need of reply- 
ing it: otherwiſe where a man declares gued cum demiſit generally. 
And Powell faid, that all the books were to the contrary. And 
Holt chief juſtice ſaid, that in that caſe in Heb. they did not 
ſet out the return in the declaration with a prout patet per re- 
cordum, and therefore the levying the money was © ground of 
the action, and not the return: but if a man ſhould bring debt 
upon a judgment; and in his declaration ſet out the judgment, 
prout patet per recordum, the defendant could not plead payment. 
judgment was given for the plaintiff, i. | 


| Glover verſ. Rogers. 
Intr. Hil. 3 Ann. B. R. Rot. 345. 


A of error of a judgment in the Common Pleas, in an s. C. Salk. 
action upon the caſe, wherein the plaintiff declared, that the 557. 


defendant in conſideration the plaintiff's eſtator 1 for 


* a quantum 
meruit the 


the defendant from ſuch a port to ſuch a port ſuch and ſuch mer- word quantum 


chandizes, promiſed to pay the plaintiff's teſtator fantam dengy;. omitted. 


drum ſummam pro tranſportatione merchandizarum praediftarum 
rationabiliter habere meruiſſet, and avers, that pro rrunſportatione 
merchandizarum he had deſerved ſo much, &c. Upon non af. 
/umpfit pleaded there was a verdi& for the plaintiff. Sir James 
Mountague for the plaintiff in error took theſe exceptions: firſt, that 


it was only tantam denariorum ſummam, and not faid tam: 
| ſecondly, that it was tantam denariorum ſummam K 


Sc. rationa- Hi omitted. 


biliter habere meruiſſet, and not ſaid who: thirdly, that the aver- Prad. o- 
ment was only pro tranſportatione merchandizarum he had deſerved wiued. 
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ſo much, and not ſaid of theſe; whereas if they were others. ; 
made nothing to this cauſe of action. „„ 5 


But the court over-ruled all the exceptions, and aſter the cauſe 
was twice on in the paper, affirmed the judgment. And firſt, a; 
for the leaving out quantam, they ſaid tantam imported enough 
alone, viz. that the defendant promiſed to pay ſo much the plain- 

tiff had deſerved. As to the ſecond, they ſaid, meruiſſet was he c 

deſerved ; and if it had been 205 meruiſſet, that muſt have related 1 

to the perſon that tranſported the goods, eſpecially that being te , 

0 

f 


3 ground of the action; and therefore meruiſſet ſignifying as much x 
Ante, 899. 7hſe meruiſſet, would be well. And Powell ſaid, there were but 
two perſons in the declaration, and therefore it could be no body 


Wl but the tranſporter, and ſo was good within that difference, A; ; 
3 to the third, they ſaid, that if the tranſporter had not tranſported : 
i theſe merchandizes, the plaintiff could never have had a verdict 1 
1 and therefore now after a verdict the want of praedict. was helped. . 
10 And Gould juſtice ſaid, that Tuiſden juſtice uſed to call a verdict =. 
bi omnipotent. 5 85 CSS « 
* | - | ; | EM 
4 Smith et alii ver. Stoneard. 5 * 
„ 8. C. Salk. ATE of error of a judgment in the Common Pleas after a g 
i ee bas. £4 verdict, The plaintiff in error aſſigned for error want of an . 
2 Aadey v. Hut» original, but did not take out a certiorari, as the courſe is, and Fe 
"Mm chigſon. get the want of the original certified: the deſendant in error pleaded, 5 
. in nullo eſt erratum. And now when the cauſe came on in the 
1 paper, it was objected, that there ought to have been a certiorari 8 
„ taken out, and a certificate made of the error; for it might be that | P 
A there was an ill original, and if that were returned, the plaintiff in U 
5 error might take advantage of it, and that would not be helped by 5 ; 
5 the verdict, though the want of the original were. | 8 5 
vg Holt chief juſtice. If the want of an original be afligned for 
Nis error, and the plaintiff in error does not take out a certiorari, and | 
„ et a return to it, and the want of an original certified; the courſe b 
5 is for the defendant in error to go to the maſter of the office, and i 
1 et a rule for the plaintiff in error to return his certiorari; and if th 
13 be does not get it done, as is ordered by the rule, the aſſignment of ju 
wes error ſtands for nothing. But if the defendant in error will come 4 
{ in gratis and confeſs the error, there need be no certiorari returned. 00 
1 And as to the matter, that there might be a bad original, &c. that 
1 is another ſort of error, and when the want of an original is aſſi | 1 
11. for error, the court will never intend, that there is a bad original. Pe 
0 And the judgment was affirmed. 5 20 
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2 defendant was adjudged by two juſtices to be the reputed 8 C. 6 Med. 


father of a baſtard-child, purſuant to the 18 E/z. and or- 180. 


dered to pay, &c. and upon appeal to the ſeſſions in Hertfordſhire 17 W459 


If a man is ad- 


the order was confirmed, and for not paying of the money ordered, judged by two 


the defendant was committed, and was now brought into court juſtices the te. 


upon a habeas corpus; and ſeveral exceptions were taken to the Pjenranerof 


a baſtard, and 


order of the two juſtices, and after they had been ſeveral times ordered to 
ſtirred, Mr. King took an exception to the return of the habeas pay. and on 
corpus, that this was not a ſufficient cauſe of commitment, but that _ 
in caſe of refuſal to obey the order, the juſtices ought to have pro- ed, the jutlices 
ceeded againſt the defendant upon his recogniſance, which is the * the {elbons 
method preſcribed by the ſtatute, the words of which are, © that jg, non pay. 
« every perſon making default in not performing the order of the ment, burmuſt 
« two juſtices ſhall be committed to ward to the common gaol, 1 
« there to remain without bail or mainpriſe, except they ſhall put took by the 
© in ſufficient ſurety to perform the ſaid order, or elſe perſonally two juſlices. 


« to appear at the next general ſeſſions of the peace to be holden in 774: 2 Sal. 


« that county where ſuch order ſhall be taken; and alſo to abide hve AI 


< 


« ſuch order, as the faid juſtices of the peace, or the major part 
« of them, then and there ſhall take in that behalf (if they then 
« and there ſhall take any) and that if at the ſaid ſeſſions the faid 
« juſtices ſhall take no other order, then to abide the order before 
made.“ So that the two juſtices only have the power to com- 
mit, if the party refuſe to give ſecurity ; but the ſeſſions have no 
power to commit: but in caſe the perſon will not perform their 
order, they muſt go againſt his ſecurity. And for this reaſon in the 
like caſe between the King and Hammond, 2 Bulſir. 341. where the 


_ defendant was committed at the ſeſſions after a bond given to the 


two juſtices purſuant to the ſtatute, he was diſcharged. 


Holt chief juſtice, Where the ſeſſions proceed by way of ap- 


| peal, it is by virtue of the power given them by the 18 Eliz. and 


by that ſtatute they have no power to commit, but the proviſion 

that is made by that ſtatute, to compel the party's obedience to 

their orders, is-by a recogniſance, which is to be taken by the two 

juſtices that made the order; and if the party will not give ſuch 

a recognifance, they have power to commit him. Indeed if the 

leſſions proceed originally by 3 Car. 1. they may commit for not Original pro- 
performing their order. And he ſaid, it was not material in this <*<dings at 


caſe, whether the two juſtices had taken any e of Weſt N 


or no (which Mr. Eyre objected did not _ to have been done, 
and fo would diſtinguiſh this from Hammend's caſe); for if they had 
” 5N . not 
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not done it, it was a neglect in them; but the ſeſſions would not 
thereby have a power to commit, when no ſuch power is given them 
by the ſtatute. = 


Powel juſtice. The two juſtices power to commit is only ca- 
ditional, except the party put in ſufficient ſecurity, Se. as by the 
act. | . Io 


Upon this exception the defendant was diſcharged ; and as to 
the order, curia advifare till next term, and Vg was bound by 
recogniſance to appear in the King's Bench the firſt day of next 

Poſt. term, | | » 


$.C. 11 Mod. Startup ver/. Dodderidge. 
60. 
| 3 pa M R. Broderick moved for a prohibition to a ſuit in the eccle- 
Lill. Ent. 19. ſiaſtical court for tithes, upon this ſuggeſtion, quad a tempore 
Modus to pay Cliftis, &c. habebatur talis antiquus uſus et conſuetuds de modo deci- 
2 -. inthe , mandi de et pro omnibus decimis quibuſcungue infra parochiam de IW 
8 1 g er fines, limites, et loca decimabilia quſdem, quoquo modo creſcentibus, 
Hob. 192. renovantibus, fre contingentibus, viz, quod ommes et fingult proprie- 
12 Mod. 563, farii, eorum firmarii, vel occupatores aliguarum terrarum vel tene- 
564. mentorum infra parochiam de M. praedidtam, Cc. per totum tempu; 
praediclum annuatim ſoluerunt, et fobvere conſueverunt, rectori ec- 

 - Clefiae parocbhialis de W. praedicto fir mario frve deputato recburia- 

illius pro tempore exiſtenti upon requeſt ſecundum ratam 2 5. legalis 

monetae Angliae pro qualibet et utraque libra veri adaucti annual 

redditus vel watoris, Angiice, of the true improved yearly rent or 

value, reſpectivorum terrarum et tenementorum infra parochiam de 
Whatlington pracdictam, &c. et non ultra, in nomine, loco, ac in plena 
ſatigfaclione, ommum et fingularum decimarum quarumcunque au- 

nuatim creſcentium, &c. in vel ſuper reſpecti va terras et tenements 

aua infra parochiam de W. praedictam, &c. which the ſeveral rectors, 

Sc. have time out of mind accepted in full ſatisfaction, &c. of all 

tithes, and the cuſtom aforeſaid inviolably obſerved ; yet the de- 

tendant knowing the premiſſes, has ſued the plaintiff in court 

Cbriſtian for ſubtraction and non-payment of tithes of hay and 

wheat in and upon the lands and tenements aforeſaid in the tenure 

and occupation of the plaintiff, being in the year of our Lord 1690, 

growing, &c. and ſuppoſed by him to be ſubtracted and taken 

away, /icet the plaintiff, Sc. And a rule was made for the de- 

fendant to ſhew cauſe, why a prohibition ſhould not be granted. 

And now Mr. Pengelly moved, that the rule might be diſcharged. 

He ſaid, this modus was not good for the uncertainty, for the yearly 

rent or value is variable and utterly uncertain, and may change 

a every 


* 7 


2 22 
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; r: but a modus, which is againſt common right, and goes 
22 of the original right of the parſon to take his tihes 
in ſpecie, ought to give the parſon a certain recompenſe for a cer- 
tain duty, and otherwiſe the court cannot adjudge that it is ſuitable. * 
And he cited the caſe of Perry verf. Same, 3 Cro. 139. where in 
| a fait in the ſpiritual court for tithes of herbage of dry cattle, the 
defendant furmiſed for a prohibition, that every pariſhioner there, 
which had milch kine and calves under the number of ſeven, ſhall 
pay for every calf he rears a halfpenny, for every one he kills a 
penny, and for every one he ſells the tenth penny; and if he has 
ſeven or above, to give one in ſatisfaction of tithes of them, and of 
all dry cattle. And they held this to be an ill modus, becauſe if 
the pariſhioner had only dry cattle and no calves, he pays nothing, 
and it is uncertain, whether he ſhall have calves or not, and fo 15 
is an uncertain thing for a certain duty. And Aln's caſe, 2 Rall. 
265. d. p. 2. a preſcription to pay one penny or thereabouts for 
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| every acre of arable land in lieu of tithes, naught for the uncer- 

| _ . tainty. And 1 Keb. 612. Took verſ. Ledgard, a modus to pay g4 5. 

for every day's plowing of wheat, and 2 s. for every day's plowing 

| of barley, is not good for the uncertainty ; but if the modus had 

been, ſo much for every day's work, with an averment that it is 

. certainly known, and the contents of it, it might be. And a note 

. on the fide of Dr. Leyfield's caſe in Hob. 11. where the principal 

0 caſe was, a libel for tithes of ſtables, ſuggeſting a preſcription time 

"No out of mind for the parſons to have a 2 deci mandi for the houſes, 

! ſtables, and buildings, viz. after the rate of the tenth part of the 

s _ yearly rent or value of the ſame, and a prohibition was granted in 

T the caſe, with directions to declare. And on the fide 15 caſe 

r is this note, viz. that modus decimandi can hardly ſtand to riſe and 

je fall according to the rent by preſcription. And though ſuch a modus 

a be allowed to be good in Dr. Grant's caſe, yet that caſe is made a 

* queſtion in 1 Roll. 642. u. 1. and the authority of Dr. Leyfelds 1 
ta caſe oppoſed to it. Secondly, this modus is void, becauſe it gives i 
. room to the pariſhioner to defraud the parſon, for it is in the power FE: 
1 | = 


of the pariſhioner to take a great fine, and reſerve a ſmall rent, 
and ſo the parſon ſhall have nothing. For the cuſtom is to pay 


rt 2 5, per pound veri adaucti annualis redditus vel valoris, Anglice, 
nd of the true improved yearly rent or value, reſpecłi vorum terrarum 
ne er tenementorum : alſo the parſon cannot come to the certain know- 
0 ledge, what rent was reſerved. And he cited the caſe of Wlſcn 
en ver. le Eveſaue de Carlifle, a modus for tithe wool, that if the 
1 pariſhioner had under ten fleeces, that he ſhould pay one penny to 


the parſon for each, in lieu of tithes ; and if he had more, that he 
ſhould deliver to the parſon the tenth part of his wool upon his 
conſcience* without fraud or covin, fine viſu vel tactu of the parſon ; 
and held to be ill, becauſe it lays the parſon open to be * 
5 1 | 85 


— 


—— 
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And my lord Hobart in his report of the caſe ſays, that it is a weak 
anſwer to ſay, that if it be not a juſt tenth, the parſon may reſuſe 


it, and ſue for his due: for firſt, he hath no means to be aſſured 


whether it be true or not, ſo his ſuit may be cauſeleſs : ſure he ma 

be it may be fruitleſs. Hob. 107. 1 Roll. 647, 648. p. 5. Secondly, 
the ſuggeſtion in this caſe is not ſufficient, becauſe it is not averred, 
what was the value of the land, nor what rent was paid for it, 2; 
it ought to have been; for it is only ſaid, licet the plaintiff obtulit 
et paratus fuit et exiſtit ad ſolvendum praedictam ratam 2 1. pro 
qualibet et utraque libra veri adaucti annualis redditus vel vahri; 


terrarum et tenementorum praedictorum, Gc. without ſaying how 


much that was, or what ſum was tendered ; and for this the ſug- 


geſtion is ill. For in every ſuggeſtion of a modus the party ought | 
to aver the performance of the conſideration, or ſomething which 


tantamounts, and ſo bring his caſe within the compaſs of the cuſtom, 
by averring that he has done as the cuſtom requires. And for that 


he cited 1 Roll. Rep. 38, 39, 62. 3 C. 139. (Note, the caſe in 


* Rolle is againſt the objection, and takes the diſtinction, where the 


modus extends to ſuch of the pariſhioners as keep cows, &c. there 
the plaintiff muſt ſhew, that he keeps cows: but where the mad 
is to pay money, &c. in lieu of tithes, there the plaintiff need not 
allege payment, &c. becauſe it is a good ground for a prohibition, 
that the parſon ſues for tithes in kind; whereas a modus ought only 
to be paid, and not tithes in kind, and conſequently the parſon 


ought to ſue for the modus. 1 Roll. Rep. 63. S. C. And the calc 


of 3 Creke well underſtood, turns upon the ſame diſtinction. 


Mr. ſerjeant Broderick ſaid, that the value of land was certain 
enough, and made the modus certain enough, according to the rule, 


id certum eſt quod certum reddi poteſt; that the value of land was 


| ſuch a certainty as the law took notice of, and therefore where a 


3 Mod. 132. 


man demiſed a chamber, paying for it yearly ſo much as it ſhould 
be reaſonably worth, debt was brought for the rent, with- an aver- 
ment that the leſſee held the chamber from ſuch a time to ſuch a 
time, and that for that time it was reaſonably worth ſo much. 
Stiles 397. Farmer and Lawrence, And in powers in ſettlements 
for tenants for life to make leaſes, it is a common /rovi/o, that the 


beſt improved rent, that may be reaſonably had for the ſame, be 


reſerved. And 2 Cro. 671., Page's caſe, it was held to be a good 
cuſtom of a manor, that the land was demiſable for twenty-one 
years, paying three years value. So 2 Leon. 117, a tenure was by 


the ſervice ſolvendi poſt quamlibet vacationem ſive alienationem the 


value of the annual profits of the lands. So is the caſe of Titw 
werſ. Perkins. the cuſtom of a copyhold manor was for the tenant 
upon admittance to pay to the lord for a fine, tantam denariorum 


ſummam quantam the tenements valebant per annum tempore tals 
| ; * admiſſms; 
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aumiſionis; and adjudged by the Common Pleas, and affirmed upon 
1 writ of error in the King's Bench, to be a good cuſtom, becauſe 
it ĩs certain enough, and iſſuable, and triable by the country, if it 
be of ſuch a yearly value or not, 3 Lev. 255. 3 Mod. 132. And 
that, as it is certain enough, fo of conſequence it is well enough 
known. He faid, that the principal caſe of Dr. Leyfield was for 
him; and that as to the marginal notes, they were not to be re- 
-1rded, being added as he ſuppoſed by the editor of the book, but 
were not my lord Hobart's, many of them being of matters which 
happened after his death. He ſaid, that Dr. Grant's caſe was in 
point, where the caſe was, a libel by Dr. Grant in the ſpiritual 
court, alleging a cuſtom for every pariſhioner, Cc. occupying, &c. 
a manſion-houſe, &c. to pay quarterly nomine et loco decimarum 
ſuarum juxta ratam cujuſhibet 205. rent per annum ex qualibet hu- 
juſnodi domo, &c. 25. and upon a ſuggeſtion of a diſcharge by the 
31 Hen. 8. a prohibition was granted, and upon traverſe of the 
ſuggeſtion, there was a verdict for Grant, and upon motion by 
Grant for a conſultation, it was oppoſed, becauſe the cuſtom was 
againſt common right, no tithes being to be paid for houſes, and 
therefore void. But a conſultation was granted, becauſe this might 
have a lawful commencement ; for this modus decimandi might 
have been paid time out of mind for all the tithes of the land, upon 
which the houſes were built, and the lands being built after would 
not take away the right of the parſon. 11 Co. 15. 6. He ſaid, 
that though according to this modus the parſon might have more 
one year, and leſs another, yet that would not make it void; and 
for that he compared it to the caſe in Co. Litt. 96. a. a tenure to 
ſheer all the ſheep depaſturing within the lord's manor, that is 
certain enough, although the lord hath ſometimes a greater number 
there and ſometimes a leſs, being referred to the manor, which is 
certain, | 
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Holt chief juſtice was of opinion upon the firſt ſtirring this caſe, No prohibi- 
that the modus was not good; and that upon the face of it, it ap- 3 
peared plainly to be nothing but an agreement between the parſon old compoſi- 
and the pariſhioners. If it were an ancient compoſition with the tions, butthey 
conſent of the patron and ordinary, before the 13 E/iz. c. 10. that Ther 
would bind the parſon ; but then that was no ground for a prohi- low. 
bition, being it might be pleaded and tried below in the eccleſia- 
ſtical court. That there had been formerly prohibitions granted 
upon ſuggeſtions of compoſitions, and that there were old caſes to 
that purpoſe, but that it had been held otherwiſe ſince; which 
Pexcell agreed, But if it were a compoſition made fince 13 Elix. Compoſition 
it was void. He ſaid, that a compolition time out of mind was face 13 Eltz. 
1 mdus, Taking it to be a modus, it would be hard to maintain 
t to be good ; taking it as to the yearly rent, it could not be good, Prog 

5 0 becauſe fan's cate. 
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becauſe the land might be unlet, and then no tithes would be paid; 
or it might be let at an under- rent with a fine, and then the b 
would be cheated. And as to the value, in caſe the lands ſhould 
be unlet, who ſhould determine what that was. He faid, that if 
the modus were void, it was in vain to grant a prohibition to t 
it, becauſe, though it ſhould be found for the plaintiff, yet the 
court muſt grant a conſultation. And to that purpoſe he remen. 
bered the caſe of Dix verſ. Woodſon adjudged Hil. 8 Will. z. B. R. 
where a prohibition was granted upon a ſuggeſtion of a cuſtom 
within the hundred of D. to pay no tithes for agiſtment of barren 
cattle, and in a declaration upon the prohibition iſſue was joined 
upon the cuſtom, and found for the plaintiff, and notwithſtanding, 
becauſe the cuſtom was void in law, a conſultation was awarded. 
And he remembered the diſtinctions taken in that caſe, about 2 
cuſtom in non decimando. He ſaid, that Dr. Leyfield's caſe was 2 
full caſe againſt the modus, for that the parſon might ſue in the 
Spiritual Court for the cuſtomary duty ; which the reſt of the 
judges agreed. As to the exception to the ſuggeſtion, he aid, it 
was well enough, for it was enough for the plaintiff that came for 
the prohibition, to bar the defendant of his ſuit in the court below, 
which is ſufficiently done by the ſuggeſtion of this modus, if it be 
good; for then the parſon ought not to ſue for tithes in kind, but 
for the modus. But the laſt time the caſe was ſtirred, after hearing 
Mr. ſerjcant Broderick, he was for granting a prohibition, and put- 
ing the plaintiff to declare, and the defendant might demur, and 
the point be determined judicially. I did not well hear his reaſons, 
but I apprehended them to be, becauſe the value of land was a 
thing well known, and conſequently certain enough: that if ſuch a 
compoſition had been made before 13 Elix. and confirmed, it would 
have bound the ſucceſſors : that as the parſons might by cuſtom 
have tithes of things, of which they had no right to have any by 
the common law, as fiſh, &c. ſo cuſtom might model or reſtrain 
their tithes, or alter them. | N 


But the other three judges were againſt granting a prohibition, 
becauſe this was a void au, being an uncertain recompenſe for a 
certain duty. And therefore, though it might be certain enough 

for a tenure or contract, yet it was not fo certain, as that in confi- 
deration of that, they could adjudge the parſon ought to be barted 
of his tithes in kind. Alſo they thought this unreaſonable, becauſe 
the quantum of the rent was not in the conuſance of the patſon, 
and fo he could not know what to demand or ſue for, and was 
expoſed to be cheated ; and for the value of the land, they thought 
it unreaſonable, that the parſon ſhould be put under a neceſſity 
every year of trying that, upon any difference between him and his 

pariſhioners, upon the perit of coſts. They faid, that it was = 
| I 


* 
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this was an agreement between the pariſhioners and ſome of their 
former parſons, and now they had a mind to turn this into a modus; 
but that it could not be. | 


Powell juſtice ſaid, there was no caſe like this in the law, where 
a prohibition had been granted upon ſuch an uncertain modus. 
Pays juſtice ſaid, that the modus was too high, vir. two ſhillings 
in the pound, and that while he fat in the Exchequer, if a modus 
were high, they always diſallowed it; your ancient modus's being 
very low, one penny, or two pence, Sc. And the rule to ſhew 
cauſe was diſcharged by the three judges againſt the chief juſtice. 
The ſame motion was made in the Common Pleas in Trinity term 
following by ſerjeant Veld, and oppoſed by ſerjeant Parker. And 
the chief juſtice, and Nevill, and Blencowe held the modus void; 
but Tracy gave no opinion, it not being neceſſary. And in a caſe 
by Engh/h bill in the Exchequer between the ſame parties, the mo- 
dus was decreed to be void by all the barons. In conſideration of 
which judgments in the King's Bench and Exchequer, the three 
judges of the Common Pleas ſaid, they would not have granted a 
prohibition, though they had not thought it ſo clearly a void 
modus, Ex relatione mri Pengelly. h 


—_— kat. 2 


Regina ver ſ. Wigg. 


"EI defendant was indicted for keeping of hegs here in town, S. C. Salk. 

in ſome of the back ſtreets, contra formam flatuti, And __ 
Mr. Whitaker moved to quaſh the indictment, becauſe by the — 
2 Will. & Mar. ſeſſ. 2. 2 8. ſe. 20. there was a particular pe- duding with 
nalty appointed for this offenſe, v/z. forfeiture of the ſwine to — xn 
uſe of the poor of the pariſh where they are kept, and therefore aa 
indictment would not lie, at leaſt not upon the ſtatute as this was, 

by concluding contra formam flatuti. And he cited the caſe of the Rex verſ. 
King and Watſon, where it was adjudged, that an indictment * - 
would not lie for keeping an alehouſe without licence, becauſe 


there is a particular penalty appbinted by act of parliament. 


R Gn”. r 


— 


Hilt and the court agreed the caſe of the King and Watſon, be- See 2 Ro. 
cauſe the keeping an alchouſe without licence was no offenſe at f. 0, 
common law ; and they took the difference, where a new penalty gRep 57,58 


is appointed by act of parliament for a matter that was an offenſe Palm. 536. 


3 at common law, there you may either take that remedy which is {pg . 
it even by the act of parliament, or proceed by way of indictment as Bro. Adion 
y you might have done before: and therefore keeping of ſwine in the 7 le Caſe 
1s cy, &c. being a nuſance at common law, the proſecutor is at li- 


berty eicher to proceed by way of indimnent far the auſance, or 


to 


1 
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to take that more expeditious remedy, which is given him by the 
act of parliament, by ſale of the ſwine. But where the ſtatute 
makes the offenſe, there you muſt purſue that. As to the contra 
formam flatuti, the offenſe being an offenſe at common law, that 
Aute, 149. was but ſurpluſage, and would do no harm. But beſides they ſaid, 
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| 
that if the defendant had any hopes in his exception, he ſhould | 
demur; for that it was a rule, never to quaſh indictments for | 
nuſances. i | f a 
l 
Fac. | 
Thornborow wver/. Whitacre. f 
, 
S. C. 6 Mod. CTION upon the caſe, in which the plaintiff declares upon t 
3 Salle, 5 an agreement between the plaintiff and defendant, that the t 
Agunpſt in defendant in conſideration of 25. 6d. in hand paid, and of 4. 17;, c 
yl res 6 4. to be paid upon the defendant's performing the agreement I} 
vertwo rye Of his part, deliberaret to the plaintiff, two grains of rye corn on t 
corns nexz Monday the 29 of March, and four grains of rye corn on Monday t 
n jonas then next following, and eight grains of rye corn on Menaay next V 
* ſucceeding after the Monday laſt mentioned, and ſixteen grains of rye corn on f 
vu Monday tor a Monday next after the ſaid third Monday, and double the number b 
" Nat 569. Of grains of rye corn, vis. thirty-two grains of rye corn on Mer- k 
| 1 Vent. 267. day next after, being the fifth Monday, et progreſſu fic deliberaret 
quolibet alio die lunae ſucceſſive infra unum annum ab eodem 29 
Marti bis tot grana ſecalis quot die lunae proximo praecedente re- 1 
ſpective deliberanda forent, &c. the defendant demurs to the decla- h 
ration. 5 | | p 
e v2 
Mr. Salkeld to maintain the demurrer ſaid, that the agreement It 
appeared upon the face of it to be impoſſible, the rye to be delivered 
amounting to ſuch a quantity, as all the rye in the world was not 
ſo much, and being impoſſible was void, and the defendant not bl 
bound to perform it. He ſaid, that there were three ſorts of im- in 
poſſibilities; mpaſſibilitas ligis, ſuch are all immoral actions, as ft 
to murder J. S. &c, Secondly, impoſſibilitas rei, ſuch as are all W 
natural impoſſibilities, which cannot be done from the nature of M 
the thing; Thirdly, imprfivilitas facti, wiz. ſuch an impoſſibili- de 
ty, as though there is nothing in the nature of it impoſſible to be ret 
done, yet it is impoſſible for a man to do, as to touch the hea- 
vens, or go to Rome in a day. And a covenant or condition to 
do any of theſe impoſſibilities is void. And he mentioned the calc Po 


in Lit. ſee. 129. that though relief be by law to be paid imme- 
diatcly upon the death of the tenant, yet if the relief be a roſe, 
or a buſhel of roſes, if the tenant die in winter, the lord ſhall not 
diſtrain for his relief, till the ſeaſon that roſes come ; becauſe {x 
non cogit ad impaſſibilia; and the law takes notice that roles __ 


* | 


— , 
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bility (although it was his folly) yet the deed is void; but a man 
js liable to do as far as can be done by the power of a man. And 
the principal caſe there, which is alſo cited 1 Co. 98. a. and abrid- 
ged Fitz. Cov. 16. and is put in Perkins, ſect. 738. that if a leaſe 
de made of a wood, and the leſſee covenants to leave the wood in 
as good plight as it was at the time of the leaſe made, and during 


like covenant upon a leaſe of a houſe, and the houſe is blown 
down by a tempeſt during the term. For in the laſt caſe it is in 
the leſſee's power to have the houſe in as good plight as it was at 
the time of the demiſe; and for that reaſon, though it was blown 
down by a tempeſt, yet the leſſee muſt rebuild it, becauſe it was 
his own agreement : but in the firſt caſe it is impoſſible, becauſe 
the leſſee cannot make the trees grow again as they were before; and 
therefore by reaſon of the impoſſibility, he is excuſed from his co- 
venant. C. L. 206. b. a bond, condition that if the obligee go 
from Weſtminſter to Rome within three hours, that the bond ſhall 
be void, the bond is abſolute, and the condition void. So of a 
feoffment with the like condition, © | 


undertake to do an impoſſible thing, ſhall not an action lie againſt 
him for not performing it; as in caſe of a bond with ſuch an im- 
poſſible condition, the bond is ſingle. So where a man will for a 


it cannot be performed, yet he ſhall anſwer damages, 


And as to the impoſſibility the court faid, it was only impoſſi- 
ble with reſpe& to the defendant's ability, which was not ſuch an 
impoſſibility as would make the contract void. And the chief ju- 
ſtice ſaid, the words, quolibet alio die lunae, muſt be conſtrued 
what we ſay in Engliſh, every other Monday, that is, every next 
Mmnday but one, and that would bring the contract nearer to the 
defendant's ability of performance. And he ſaid, that impoſſibriitas 


rei et facti were all one. 


Powell ſaid, that though the contract was a fooliſh one, yet it 


would hold in law, and that the defendant ought to pay ſomething 
tor his folly, 1 | 


Upon this occaſion the caſe in 1 Lev. 111. James verſ, Morgan 
Vas remembered, which was an agreement to pay for a horſe a 
1 barley 


be kept, but otherwiſe of wheat, &c. which may. Note alſo, 
theſe other caſes 40 Edw. 3. 6. 4. | 
bound by his deed to do things which cannot be done by impoſſi- nan: 16. 


Holt chief juſtice. Suppoſe A. for money paid him by B. will 


valuable conſideration undertake to do an impoſſible thing, though 


1165 


per Finchden: if a man be Fita. Cove 


the term the wood is blown down by a ſudden tempeſt, the leſ- Dier 31. a. 
{or ſhall not have an action of covenant: otherwiſe in caſe of a Allen 27. 


— N 
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barley corn a nail, for every nail in the horſe's ſhoes, and double 
| every nail, which came to 500 quarters of barley; and at a tial 
| before Hide chief juſtice the jury gave the plaintiff the value of the 
horſe in and he had his judgment: which. caſe was ad- 
mitted of all hands to be good law, and did, as the counſel for the 
plaintiff urged, rule this. But Mr. Saſtelu ſaid, that differed from. - 
this, becauſe that was poſſible to be performed, though it was an ill 
bargain, but this impoſſible. ; 


The counſel for the defendant perceiving the opinion of the court 
to be againſt his client, offered the plaintiff his half crown and his 
. coſt, which was accepted of, and fo no judgment was, given in 


Kinſman ver/. Crooke. 
The depoki N a I May 14, 1705. — — of Chan- 
tions in Chan- J cery, to try if a leaſe was made in purſuance of a power, which 
e was x — hich for the beſt rent — could be got: a witneſs 
then ſee, but named Ruſbley was examined in Chancery concerning the value of 
now is blind, the land, having been collector of the rents; and at the tame of his 
now referred examination in Chancery he referred to and conſulted his rental. 
to, are permit: gut now at this trial he was become blind, and therefore his exa- 
ted to be ren mination in Chancery and depoſitions there were admitted to be 
| read ; becauſe if he been ſo ill as that he could not have come 
to the trial, they had been good evidence, and now he is diſabled 
to conſult the rental by the act of God, and therefore the fame 
reaſon holds. He alſo gave evidence of what he remembered beſides. 


Secondly, 60007. was deviſed to A. and B. in truſt to purchaſe | 
lands to be ſettled on Francis Gefton for life, with remainder to 
his ſons in tail in contingency, remainder to William Gofton for 
life, with contingent remainder to his ſons in tail, remainder to 
Harold Kinſman in fee, with power to make leafes, ut ſupra, &c. 

Francis Gęſton made a leaſe to Crooke, rendring 170 l. per annum 

rent, and died; and the queſtion was, whether the value was 270/. 

per annum at the time of the purchaſe or not. My lord Gorges and 

Mr. Latin the truſtees, were produced as witneſſes to prove it. 
And it was objected, that they were not witneſſes, becauſe Kinſman 
the remainder- man not joining in the purchaſe, and who now con- 
teſted the leaſe, if the lands were not of that value, it would bea 
breach of truſt in the truſtecs, and they would be liable in Chan- 
ccry to make ſatisfaction to the cefluy que truſt, and there ore they 
were to give evidence to excuſe themſelves. Sed non allocatur ft” 
curiam, and they were ſworn and gave evidence. | | ws, | 
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jule,  nequiter,, et diabolice ad oneraudum et accuſandum praedictum 


EE a Hed Lad added 


Trin Term 
bee Reginae, B. R. 1705. 


Regina ver/. Beſt. 


dictment. | That the defendant end three others, fern ff. Su. 
nde malerum nominum, &c. et compaſſantes deviſantes et 8. TY 

2 ²˙ . TEE SS 60 

maney, &c. * 3 the ſecond year of the Queen, An india ment 


: fah illicite nequiter et aſtute bee intendentes er inter ſe con- ſor conſpiring 


charge a 

— carp non folum de pecuniis fuis decipere et defrau- man 1 K. 
_ verum etiam . 5. de bono e 
s deprivare, er cundem P. in maximum _— 
2 apud omnes ligeos et fubditos of the 
the ſaid day apud London, v2, ſuch a 
eite, deceptive, malttioſe, er ex iniqui lucri cauſa inter ſe 2 
verunt, mac averunt, et agreaverum, „ „ 


P. c patrem infantis, unde praedicta E. E. one of the defendants 
— er illi adtumc er ibi dem praetendebant, et conſpira- 
tiene imer ſe fic ut pracfertur prachabita, adtunc et ibidem vi et armis, 
Ec. . , et quilibet eorum adtunc et ibidem 
— falſo et malitioſe, quod = P. tunc nuper pracantes ba- 
cognitionem corporis ipfius atae Elix. E. et ip- 
in, racfatam E. E. DE t, et quod ipſe pracfatus 
pater practenſs infantis, de que praedifla E. E. tunc gravida 
fail ut 1pfa aſſeruit et praetendebat : ac quod pro ulteriors executione 
e me 1:dem the defendant Bo and the others adtunc et ibi- 
nter ſe agreeaverunt et concluſere, quod ipſe praedifius B. ad 
9 P. accederet, et cumdem P. accuſaret, quod ipſe 5 ras 
P. tunc nuper pracantea habraiſet carnalem cognitionem co 
fatae E. E. of ipſam E. E. carnaliter cognoviſet, et 
fatus P. fuit pater dicti praetenſi 2 de quo pr —_ _ 
ipſam proeditam E. ben 72 een praodicti ſuper 
ſacramentum 
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9 Co. 59. b. 


| | Sour wy 
ſacramentum ſuum praedictum ulterius dicunt, quad praedictus Bet 


Hater dicti practenſi infantis, de quo @ 


* 
* 


in executione praemiſſorum, ac ſecundum praedicta conſpirationem 
conſultationem, et agreamentum inter ipſos Beſt et alios defendentes, 
ut praefertur, prachabita, poſtea ſcilicet, the ſaid day and year and 
place, ac in diverfis ahis locis'infra; &c. bi et armis, Gc. falh, 
neguiter, malitioſe, diabolice, et ex iniqui lucri cuuſa, in audity 


quampluri morum ligeorum et ſubditorum of the Queen fidedignorun, 


onerabat et accuſabat praedictum P. quod ipſe praefatus P. tun 


nuper praeantea babuiſſet carnalem cognitionem corporis prusfatae E. 
et 72 E. carnaliter dene. et quod ipſe praefatus P. fuit 

ö 5 praedictam E. tunc 
gravidam efſe: ad grave damnum, ſcandalum, et defamatimen 
— P. in peſſimum et pernitigſum exemplum omnium aliorum in 


conſimili caſu delinquentum, et contra pacem dictae dominae regina: 


nunc coronam et dignitatem ſuas, The defendants demurred. 


Mr, ſerjeant Held for the defendant took exception: firſt, that 
it did not appear, that any thing came of this conſpiracy, and bare 
conſpiring to do an ill thing by another is not criminal, unleſs the 
thing be done; for it is the damage the party receives by the con- 
ſpiracy, that makes it criminal : ſecondly, that it did not appexr, 
that the facts the defendants conſpired to charge the proſecutor with 
was falſe, and a conſpiracy to charge a man with a fact that is 
true, is not. puniſhable ; and therefore the inditment ought to have 
ſaid, the 2 was not the father of the child; and for the 
adverbs of falſly, unjuſtly, wickedly, and deviliſhly, which were 
inſerted in the indictment, thoſe went to the conſpiracy, and the 
defendants might falſly conſpire to charge the proſecutor with a 
fact that was true; as if they had promiſed him not to do it: and 
he reſembled this to the caſe of perjury, where it is not enough to 
ſay, a man did falſo, &c- ſwear, but the indictment muſt lay, 


that the fact was falſe: thirdly, the woman, upon whoſe body the 


child was ſuppoſed to be begotten, was laid in the indictment by 
ſeveral ſurnames ; and he ſaid, may be ſhe might be the wife of 
the proſecutor, and ſhe might go by his name among the reſt of 
her alias; and this he ſaid was the rather to be intended, | becauſe 


they charged the proſecutor with being pater, which he could not 
be to a baſtard child: fourthly the indictment ought to have hid 


that the child was like to become chargeable to the pariſh ; tor 
unleſs the proſecutor by this accuſation were like to be ſubjected 
to ſome penalty, the indictment will not lie: the indictment here 


is nothing, but that the defendants conſpired to tell the proſecutor, 


that he was the father of the child E. E. was big with. 


The ſecond exception was .ſtirred twice before in Hilary term, 
and ſeemed to ſtick much with the court; and they ordered pre- 
I | cedents 


a 4 * by. ns Show » ws a al 9 9 8 K 
* 
; 3 7 ” my wie! n 
** 


—— —— 


Trin. Term 4 Annae reginae. 


— 


| — to be ſearched. And for the Queen were cited the caſes 


of the Queen againſt Kimberly, 1 Lev. 62. 1 Sid. 68. an indict- Heltand Gould 


ment for conſpiring to charge J. S. for having begot a baſtard of eo 


the body of T. G. to the intent to extort money out of him ; and caſes were de- 


held good, and yet no averment that the proſecutor was not the romp: yet 
father. And the King againſt Armſtrong, 1 Ventr. 304. an indict- un, never ta. 
ment in like manner for conſpiring to charge one for the keeping ken in either 
of a baſtard child, and thereby alſo to bring him to diſgrace. And f hen. 
in both thoſe caſes a conſpiracy without any further act done was 9 Co. 56. b. 
held to be indictable. N 


Now this Trinity term the court gave judgment for the Queen, 
ſor they ſaid, the defendants were charged at leaſt with a con- 
ſpiracy to charge the proſecutor with fornication. And though 
that was a ſpiritual defamation, yet the conſpiring to do it was a 
temporal offenſe and indictable, and the conſpiracy was the git of 
the indictment. And the chief juſtice ſaid, that confederacies 
were one of the articles in the commiſſion of oyer. And they 
ſaid, that E. E. could not be intended to be the proſecutor's wife, 
and eſpecially, as Powys ſaid, becauſe in the indictment ſhe was 
named ſpinſter. | | 


Upon ſome of the arguments in this caſe, the exception in the 
caſe in 5 Co. 122. Long's caſe, of dans was cited, for which the 
indictment there was held inſufficient. And Holt chief juſtice ſaid, 
that by his conſent they would not be ſo nice again, and that 
there was not a caſe in the law like that. And Powell ſaid, that 
dans did tantamount to ef dedit. And Holt and Powell agreed, 
that the caſe of perjury differed from this caſe, becauſe unleſs the 
matter that is ſworn is falſe, it is not perjury. And it was ſaid, 
that the proſecutor had been adjudged by two juſtices to be the re- 
puted father of the baſtard E. E. was big with. And Halt ſaid, if 
the defendants had pleaded that conviction, it would have been a Convidion 


good bar to the indictment. Powell ſaid, that Weſt's precedents before two ju- 


was a petty judicious book; but Holt faid, that there were many fes e good 
bad precedents in it. | ” as od 


Queen ver. the inhabitants of Stretford. 


A of error of a judgment given at the ſeſſions of the s. C. Rep. Q. 
peace for the coun tine of Lancaſter againſt the defen- A; 86. 

dants for a nuſance. And the indictment was, yu alta regia via, . 1 
Ec. 11 Januarii primo, fuit et adbuc eft valde lutoſa et tam an- am vale tu- 
gula ita quod the Queen's people cannot paſs without danger of „ 
their lives, Cc. and the inhabitants of Stregford had time out of People could 


0 | mind not pals, 


y : ; * * wi 
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mind repaired it, and ought to repair it as often as need was, 

The indictment was found at a ſeſſions held the 22d of Jul the 
ſecond of the Queen. The defendants pleaded not guilty, and a 
venire facias was awarded, returnable at the next quarter-ſeflions, 
and upon the return of the venire facias only part of the jury 
appeared, and thereupon a tales de circumſtantibus was award 
and the principal panel and Zales tried the cauſe, and the deſen- 
dants were found guilty and fined 40 J. The plaintiffs in error 
aſſigned the general errors. nes LT 


Mr. Raymond for the plaintiffs in error took exception, that it 
appeared upon the indictment, that the time the way is laid to be 
fo et lutoſa is the 11th of January, which is in winter, and it 
is no offenſe for the highways to be dirty in winter: ſecondly, 
that the matter, in which the nuſance ſeemed to be aſſigned by 
the indictment, was that the way was 7am anguſta ita quad the 


Queen's people could not paſs; and that the pariſh was not indid. 


able, becauſe the ways were narrow ; but there was a particular 
power veſted in the juſtices of peace by act of parliament, to 
widen them, but the pariſh had no power to widen them. 


i Ro. Abr. Holt chief juſtice and Poell held the indictment naught, for 
xn (% want of ſaying, that the way was out of repair. And Powell 
ſaid, that the ſaying it was ram anguſta that the people could not 
paſs, was repugnant to its being alta regia wia ; for if it had been 
ſo narrow, people could never have paſſed there time out of mind. 
Cro.Car. 366. And Holt chief juſtice cited Duncomb's caſe, that incloſing the 


A. inclobyvg land next adjoining to the highway would draw upon the owner 
OD muß of the land the charge of repairing the highway. 


repair the | | | 

SY | 5 The chief juſtice took another exception, that here was a miſ- 
| 

grantable on 

a venire fa- VENntre facias. 5 And the judgment Was reverſed. 


cras. | 


Darby verſ. Anely. . 


S. C. Salk. Writ of error was brought of a judgment in the Common 


3 the Pleas, and the writ of error was, quia in recordo, &c. cu. 
Irn of error Juſdam loquelae quae fuit in curia, Ec. per billam ; and the record 
was loguela returned was, the defendant attachiatus fuit per breve, &c. dt pri 
per billam, and 
the record re- 


moved by writ attornies of the court of Common Pleas, juxta libertates, Gc. 
of privilege. placito tranſgreſſionis ſuper caſum, &c. et unde the plaintiff in pe 
| pria perſona ſua queritur, &c. And a motion was made by Mr. 


Eyre to quaſh this writ of error for the variance, the writ of = 
I | 


trial, for a tales de circumſtantibus cannot be granted upon the | 


vilegio e curia hic emanans ad reſpondendum the plaintiff, one of the 


8 2. @d __— Ao nd to ˙ u» . 
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being of a judgment in a plaint by bill, and the record returned Now ſee Star 
being a record of a judgment upon a writ of privilege. And it 5 72 "0 
was alleged, that attornies had two ways of proceeding in the whereby tbefe 
Common Pleas, either by writ of privilege, or by bill; and that RIG 
thoſe proceedings were different. The caſe of Covell verſ. Deval, ; 

2 Lut. 1634, 1637. was cited, where an attorney brought an in- 
 debitatus aſſumpfit againſt an executor, and the entry was, that 

the defendant attachbiatus fuit per breve dominge reginae de privi- 

legio, &c. as here; and the defendant pleaded a bond to a third 

perſon ſtanding out, guodgue the defendant nulla babet bona ſeu ca- 

zalla guar fuerunt his teſtators rempore mortis ſuae in manibus ſuts 
adminiſtranda, nec habuit die exhibitions billae of the plaintiff, in- 

ſtead of brevis, and that was held an incurable fault. And he faid 

the writ of error in the caſe of Thurffon wer/. Slatford, which was Lutw. 9g. 
an indebitatus aſſumpſit by writ of privilege, and was loquela quae 1634. 1037. 
uit in curia noſtra, &c. per breve ugſtrum. And fo is the entry 

in 1 Lut. 905. 6. | „ | 


| And for theſe reaſons the court quaſhed the writ of error. 
Foy verſ. Liſter. 


Prohibition was granted in this cauſe in Mrchaelmas term laſt S. C. Salk. 

to a ſuit in the eccleſiaſtical court for tithe milk, upon a 5+ 3 
ſuggeſtion of a modus to pay from April to November the tenth 261m. 
day's milk once ſkimmed made into cheeſe, in lieu of all tithe 1 Mod. 3 1. 
milk, with intent to have the cuſtom tried, and that the queſtion ; wp TI 
might be judicially determined. For the plaintiff in the prohibi- Ray. 278. 
tion were cited the caſes of Auſtin and Lucas, 3 Cro. bog. Moore © . 
90g. a modus to pay the tenth cheeſe made from May day until Ah 
the firſt of Auguſt, in recompenſe of all tithe milk for the whole 22 to 
year, is good, becauſe of the labour of the pariſhioner, which _m_ ee 
goes to the making the milk into cheeſe. And Latch 226. a milk once 
modus to be excuſed of tithes of the odd ſheaves of corn, for ſkimmed 
making the reſt into ſhocks. . — 

* „ | 
Mr. Eyre for the defendant argued, that the labour of the pa- 
riſhioner here was imployed about the leſs valuable part of the 
tithe, and that would diſtinguiſh this from all the caſes. For 1 Roll.646. v. 
though he admitted it was a good modus, in conſideration that the * 648, 649 
pariſhioner wound up the tenth fleece of his wool at his ſheering 
tor the parſon, to be diſcharged of tithes of neckings, or the dirty 
locks ; or in conſideration that the pariſhioner made the graſs into 
hay for the parſon, to be diſcharged of tithes of the after-mowth, 
yet it would not hold vice verſe, 8 

5 Now 


« ' 7 


— 
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Conſultation Now this term Mr. Eyre came and moved the court for a con. 
3 ſultation, becauſe the plaintiff in the prohibition had not 
geſtion withio his ſuggeſtion within ſix months, according to the ſtatute of 2 Ed. 6, 
ur months. hich ſix months he faid were to be accounted from the fe of 
the writ of prohibition, which in this caſe was the 25th of M. 
vember, and conſequently the time of proof expired the 25th of 
May. The chief juſtice upon the motion doubted if this clauſe 
extended any farther than prohibitions to ſuits for predial tithes 
and upon that the counſel were directed to look farther into % 
And after upon motion by Mr. Eyre in the abſence of the chief 
juſtice, it was agreed by the counſel for the plaintiff in the prohi. 
bition, and by the court, that the a& extended to prohibitions to 
ſuits for ſmall tithes as well as great. Watſon 489. Teh. 102. 
2 Keb. 134. and the court granted a conſultation, And Mr. Er: 
moved, that it might be part of the rule, that they ſhould have 
their double coſts and damages according to the ſtatute, But the 
court ſaid, that could not be made part of the rule, but that 
muſt have them of conſequence. Mr. King for the plaintiff in 
the prohibition cited the caſe in Moore 573. that the time of fix 
months given by the 2 Edw. 6. to prove the ſuggeſtion, ought to 
be intended ſix months in term-time, and that the vacation ſhould 
be no part of the time, and that conſequently the time in this caſe 
Noy 30. and was not expired. But the court over-ruled him, and faid, it had 
the time ſhall been adjudged contrarywiſe ſince. 55 


be reckoned | 
by calendar, and not lunar months. Hob. 179. Litt. Rep. 19. 


VN. B. For precedents of entries of proofs of ſuggeſtions, ſee 
Co. intr. 462, 463, 464. N 


Precedents of writs, and entries of awards of conſultations for 
default of proving the ſuggeſtion, ſee Aſiton's intr. 444, 445: 
Same entry Book of judgments 97. and Theſaurus brev. 80. But 
note, that the entry in Aſbton is ill, in the award of the coſts; for 
there is only an aſſeſſment of them, viz. ideo conſideratum eff that 
the defendant in the prohibition recuperet, &c, And fo is Tek. 
119. 1 Brownl. 98. S. C. | 


Scawen ver/. Garrett, 


TD FR | H E defendant pleaded his privilege of attorney of the Com. 
7 mon Pleas, to an action brought in this court, and pleaded 
Lill. Fotr. 3. it without producing any writ of privilege. Mr. Ward took ex- 
Plea of pri- ception to the plea, that where the defendant laid himſelf to bc 


e grew dow; 
torney of the ay, prout patet per recor 


4 


r 
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= | 5 Med. 310. 
Mr. ſerjeant Broderick ſaid, that the precedents were all otherwiſe, | Tm 
and that they need not aver it by the record ; becauſe the matter of 
record was not the only matter in iflue, but alſo the identity of the 
perſon. Ty h 


The court inclined againſt the exception, but gave day over to 
ſearch precedents. And now Mr. ſerjeant Broderick ſaid, he could 
not find any ancient precedents ; but there were ſome in ſome later pe; Jud. 
books, and they were all without. As 1 Brown. intr. 2. Thompſ. 169, 172. 
intr. 4. Clift's intr. 570. And he faid, that the plaintiff by his 
demurrer had confeſſed, that the defendant was an attorney. : 


Halt chief juſtice ſaid, that a demurrer confeſſed nothing but 


what was well pleaded, They all agreed, that attorney or not, was 


triable by the record. 


The chief juſtice ſaid, there were two ways of pleading this 5 
matter, ſo as A could not be denied, vi. with a 1 1 88 of a writ pleading pri. | 
of privilege, or of an exemplification of the record of his admiſſion vilege of at- | 
of attorney. Or elfe it may be pleaded. as it is here. And as to ae 3 


the averment by the record, it is never pleaded as a matter of re- nied. 


cord, which is always pleaded with time, viz. of ſuch a term, &c. 


but never any plea was ſeen, that the defendant was of ſuch a term ©, iar. £70, 
admitted an attorney, &c, He ſaid, that in an avowry for a fine 571. 


in a court-leet, you never ſay, prout patet per recordum, He ſaid, Avowry for a 
that the Slaintif in this caſe might have pleaded nul tiel record. t dns 
The exception was over- ruled. Oh | ſay, proutpatet 
Fu: | | | per recordum. 
Mr. Ward took another exception, that there was no place laid, 
where the defendant was attorney, nor where the Common Pleas 
was, And though by the ſtatute the Common Pleas is to be held 
in aliquo certo loco, yet that need not be Weſtminſter, but may be 
Hertford, &c, i e 67. 
1 Sid. 362. 


The chief juſtice ſaid, it was not neceſſary to lay a venue where B —— 


; No venue need 
the defendant was ran becauſe that being a matter concern- be laid of mat- 


ing the perſon of the defendant, ſhould be tried where the writ tem concern. 


was brought. And therefore where alien nee is pleaded in abate- nn 


ment, the plaintiff may reply generally, that he was born in a= 
Ergland, without laying a place, DOE it ſhall be tried where Alien pleaded 
the writ is brought. But if alien nee be pleaded in bar, there the 4. 853, 
fluntiff muſt reply, that the plaintiff was born in Eugland, uiz. at 10. 

a place. | | e Peet. 1243. 
5 R Powell 
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Powell agreed. And he put the caſe, where in treſpaſs the de. 
fendant juſtifies, becauſe the plaintiff is his villein regardant to ſuch 
a manor, Sc. the plaintiff replies, that he is free: he need not 
allege a place, becauſe it ſhall be tried where the writ is brought. 
And as to the matter of laying a place for the Common Pleas, the 
chief juſtice ſaid, it was not neceſſary, for they could write to the 
chief juſtice of that court by that name, where-ever the court was. 
And he could not imagine the reaſon, why it had been held neceſ. 
ſary to ſhew it in pleading a record, unleſs it were, that that was 
part of the deſcription of the record. N 


Powell gave the ſame anſwer to this objection, as to the ſecond. 
The bill was abated, nif, Sc. 


Regina ver, Sainthill. 


S. C. 6 Mod. | | 
255. Writ of error of a judgment given at the ſeſſions of the 
8 before the juſtices of the peace, upon an indictment for not 
ja dement for repairing a bridge. The indictment ſets forth, quod the defendant 
not repairing oi ef armis apud B. &c. occidentalem partem cujuſdam communis 
= gr 128 pontis pedalis communiter vocati L. ſcituati ſuper rivum de Calme in 
pedalem. quadam communi ſemita pedali ibidem ducente a B. uſque H. ac con- 
A _ I; tinentem in ſe dimidium ejuſdem pontis tam ruinoſam confractam et in 
7 Vent. 208. decaſu eſſe permiſit ob defeftum reparationis et emendationis ejuſdem 
partis, ita quod ratione inde liget ſubditi dickae dominae reginat 
in per et ſuper pontem praedifum ire, tranfire, ſeu laborare, prout 
debent et ſolebant, fine magno periculo non poſſunt, ad grave damnum 
et commune nocumentum eorundem ſubditorum et ligeorum, ac contra 
pacem, &c. et juratores praedicti ulterius 2 quod the de- 
fendant ratione tenurae, &c. reparare debet et ſolebat. This caſe 
was ſpoke to twice in Michaelmas term laſt. And Mr. Eyre took 
two exceptions: Firſt, that it did not appear to be a bridge in a 
common highway, as it ought, but was only in communi ſemita. 
For the ſtatute of 22 Hen. 8. c. 5. which gives the juriſdiction 
to the juſtices of peace in their ſeſſions in caſes of nuſances of 
bridges, is confined by the words to bridges in the highways: and 
ſo my lord Coke holds in his expoſition upon that ſtatute, 2 If. 707: 
and therefore he ſays the indictments upon the ſtatute are, 
pons publicus et communis fitus in alta regia via ſuper flumen ſeu cur- 
um aquae, &c. And agreeable to this are the precedents in 9 
119, 156, 157. Secondly, that the indictment in aſſigning the de- 
fect of reparations was too general, being only occtdentalem partem ; | 
whereas it ought to have been that ſo many feet in length, and ſo 
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many in breadth were ruinoſ. Sc. And for that he cited 2 Roll. 
91. x, 16, 17. an indictment for ſtopping guandam partem regiae 


diae apud K. naught, for want of ſaying what part, as ſo many 
feet in length, and ſo many in breadth, &c. So an indictment for 


ſtopping quandam partem regiae viae continentem per aeſtimationem 
ſo many feet in length, and ſo many in breadth, naught for the 
uncertainty of per agſtimationem. To the firſt Mr. King made an- 
(wer, Firſt, that this muſt be taken to be a bridge in a common 
highway, becauſe it is ſaid to be communis pons, and that by reaſon 
of its being out of repair Iigei ſubditi dictae dominae reginae could 
not paſs prout debent et ſolebant. Secondly, that there was a com- 
nunis ſtrata, which was not the Queen's highway, as C. L. 56. a. 
and that no action lies for a nuſance in ſuch a way; but only an 
indictment : and that the way in queſtion muſt be taken to be 
ſuch, And that the juſtices had an original power of inquiring 
into nuſances by their firſt creation by the ſtatute of Edw. 3. before 
the ſtatute of 22 Hen. 8. that in Weſt's Precedents 1 56. ſect. 346. 
there was an indictment that was only, that communis pons apud, 
Sc. adeo confractus, &c. 5 | 


As to the ſecond exception, the court over-ruled it upon the For not re- 


firſt argument, and held, that it being ſaid, continentem in ſe dimi- pairing oeci- 


dium ejuſdem pontis, that made the occidentalem partem certain ©* alem par- 


tem of a bridge 


enough; for it is half the bridge, be that half more or leſs. As to conrinentem in 


the firſt the court then ſeemed to think it a good exception, ande, i 
that it ought to have been in ſemita communi pro omnibus ligeis do. Y Hes ft. 
minae reginae : and if it had been fo, they agreed it would have 


been well, for that the bridge need not be laid to be in alta regia 


via, But as to Mr. King's firſt anſwer they held, that would not 
help it, for thoſe words were by/way of inference only, which 
would do no good without premiſſes. 


Ihe laſt day of Eaſter term laſt, the caſe was mentioned by the 


court, and they held the indictment naught, becauſe it was pons 

pedalis, which ſignifies a bridge of a foot long, inſtead of pedeſtris. 

And fo it does not appear what ſort of bridge it is, whether a Indifimentfor 
bridge for carts and carriages, or for horſes, or for footmen only, idfe cut 
which is neceſſary to be ſhewn. And the caſe in Styles 108. the to thew what 
King againſt Sir Henry Spiller was mentioned, where it was allow- ſon it is. 

ed to be a good exception to an indictment for not repairing a 


bridge, becauſe it did not ſhew, whether the bridge were a cart 


bridge, or a horſe bridge, or a foot bridge, or what other paſſa i 
was over it. As for the exception to communis ſemita, they held A bridge is | 
it was well enough. And they remembred the caſe of the King * . 
wrſ. Thrower in my lord Hale's time (1 Ventr. 208. 3 Keb. 285 

where an indictment was for ſtopping communem viam pedeſirem ad 
| Ls eccleſiam 
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ecclefiam de Whitby ; and the indictment was held to be good, for 
it ſhould be taken to be a common foot way, and that 4 church 
was only the terminus ad quem. And Styles 108. 8. C. exception 
taken, that it does not ſhew the bridge is in the highway, and 
over- ruled; becauſe it ſays it is a common bridge, which is enoy 
and it is needleſs to ſay, it is in the highway. (We. 3. 346. acc.) 
But the court did not at that time reverſe the judgment. 


But afterwards the laſt day of this term the judgment Was 
reverſed for the exception of pedalis, as Mr. Pengelly in- 
formed me. | 


Ball ver// manucaptors of Ruſt, 


S. C. Salk. A Scire facias againſt bail. The writ ſet out a recovery againſt 
ow 1 Ruſſel, cumque etiam E. T. de &c. et J. F. de Sc. alias ſcili- 
ſance was, that cer Fernuno ſandii Hilarii ultimo practerito, in eadem curia gra c- 
the defendant ram nobis apud Weſtmonaſterium perſonaliter uenere et devenere plegii, 
3 &c. that if judgment ſhould be againſt the defendant, that the mo- 
calli mareſ- ney recovered ſhauld be levied of their lands and chattels, þ contin- 
calciae daminas rat that the defendant ſhould not pay it, nec ſo priſamae maręſcalciae 
e he ferae ea accgſſone reddere, pracdictus tamen the defendant debitum, 
| the breach in c. nondum ſolvit nec ſe priſanae mareſealli mareſcalciae noſtras 

une e. bucuſgue reddidit prout, Sc. the defendants pray oyer af the recog- 
_— — niſance, and it is entred in hace werba. Robertus Nall executor 
himſelf priſo- feſtamenti et ultimae voluntatis Caroli Ball defunti tar, Gc. in 
pac mare; an action of debt for 80). on a bond, and the defendant by his at- 
- mofti. torney venit et defendit vim et injuriam guauda, &c. ei Fes bee 
| SeeLutw, Caram damina regina apud Weſlmonafterium wentt E. T. de, Ge. et 
1273. J. F. de, &c. in propriis perſonts et devenerunt flegit, &c. for the 
8 92 defendant quod fi contingat, &c. debitum et damna' to the plaintiff 
138. mnunime fakvere aut ſeipfum pri ſonae maveſcalli mareſcalciae demina? 
1 reginae caram ipſa regina ea accaſuns nan reddere, &c. guo lala, 
1 Latw. 26. Cc. the defendants ou that no capias was ſued out and returned 
adgainſt the principal. The plaintiff replied and fet out a cap1s. 
And the defendants demurred. Several exceptions were inſiſted on 


by Mr. Pengelly. | 


| Firſt, That the plaintiff in his oyer ought to have ſet out what 
term the recogniſance was of, that it might appear to be the fame 
with that upon which the ſeire facias is grounded; but as this 15 
ſet out without any term, it does not appear to be the ſame. But 
to this the chief juſtice ſaid, that this was an imperiect ayer; not be. 
ing the whole record, but then the defendant ſhould have infifted 
upon want of oyer, and not have gone on. But it is no _— 
| I | | 
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* — agrees well enough with the recogniſance upon 


which the ſcire facias is grounded. 


Secondly, That it appeared by the capias ſet out in the replica- But five days 
tion, that there were but five days between the ee and return of —— the 
e and re- 
turn of the ca- 


charge the bail, ought to have eight days between the 79% e and pias ad /atis- 
return, and ought to lie four days in the ſheriff's office. Which Jacen. 


it; whereas every capias ſued out againſt the principal in order to 


the court agreed, but ſaid, that it was only an irregularity in pro- 
ceeding, and therefore the defendants ſhould have moved the court 
to have them ſet afide for the irregularity. But in point of law the 


chief juſtice ſaid, proceſs in the court may be made returnable de 


die in diem, eſpecially proceſs which goes into Middleſex. 


Thirdly, And which was the principal objection, that the plain- 
tif had not aſſigned a ſufficient breach, by reaſon of the variance 
in the ſtile of the priſon between the ſcire facias and the recogni- 
fance, For the breach was too large, the word mareſcalciae being 
uſed for more priſons than the priſon of the King's Bench. The 
priſon of the palace court is called mareſchalcia boſpitis domini 
rzgis, and the keeper of it is called A mareſchalciae ho- 
ſp1tis domini regis, 10 G. 68. b, The. 
callus indeed ſignifies no more than a keeper, and ſo is Spelman 
verbo mareſchallus. And there the citation out of the red book 
of the Exchequer makes mention of the marſhal of the Ex- 
chequer. And there being ſo many marſhals and marſhalſeas, 
priſona mareſchalli mareſchalciae dominae reginae may as well be 
taken for the marſhal of the marſhalſea of the houſhold's priſon, as 
the priſon of the Queen's Bench. For that is never ſtiled mareſ- 
calcia dominae reginae, or priſona mareſcalciae mareſcalli dominae 
reginae, but always priſona mareſcalciae mareſcalli dominae reginae 


cram ipſa regina, as it is here in the recogniſance; or elſe mare- 


cha del bank le roy, as it is in F. N. B. 251. J. and 5 Edu. 1 c. 8. 
And if ſo, then the breach is too large. The exception ſtuck with 
the court ſome time. And Mr. Raymond ſpoke to it for the defen- 


_ Cants, And the laſt day of the term the court gave judgment for 4, 8 


the plaintiff, becauſe it being a bail here, priſona mareſcalli mare- 
{calciae noſtrae muſt be intended the priſon of the marſhal of this 
court, for the court cannot take any other bails. FE 


Powell juſtice ſaid, when this caſe was ſtirred before, that all Spelm. ubi 
theſe marſhalſeas were derived from the earl marſhal, and that he ſupra. 


had granted the inheritance of the office of marſhal of this court 


ev. 233- And mareſ- 


58 EE | Holt 


. 


aw 
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Hal ſaid, that the marſhal of the houſhold is never ſtiled Barr. 
ſehallus marſchalciae naſtrae. | 5 


| Warner verſ. Sir Edward Irby, 
due px two actions againſt the defendant by the name of Sir Edwgr! 
Home ps Irby baronet, the defendant pleads in one thus: Ef proedifu; 


to the addi- Edtardus Irby armiger , in Pr opria perſona ſua wentt ef dicit, that 


are , he is not a baronet: and in the other he pleaded the fame matter 
on, A only with this difference, that he ſaid only praedictus Edwardus ve, 


nit, &c, The plaintiff demurred. Mr. Sauthauſe took exception 
to the pleas, that it was ſaid praedictus Edwardus, which was ad- 
mitting himſelf to be right named, and after that he is eſtopped to 
plead any miſuoſmer. But he ought to have pleaded, that Edwards 
Irby armiger, qui per nomen Edward: Irby baronetti is ſued, venit in 
propria perſona ſua, &c. et dicit, &c. Serjeant Braderick for the 
defendant inſiſted, that there was a difference, where mi/noſmer of 
the ſurname or addition is pleaded in abatement, and where miſnſner 
of the Chriſtian name: there you may ſay praedius the Chriftior 
name, where it is the mſnoſmer of the ſurname is pleaded, or prae- 
dictus the Chriſtian and ſurname where it is only the miſnoſmer of 
the addition: but otherwiſe if ”1/noſmer of the Chriftian name be 
pleaded. And he cited 1 Edw. 4. 3. and ſaid, that all the books 
were ſo. Holt ſeemed to doubt the difference, but ſaid, that if 
if it were fo, yet the plea was naught, for want of ſhewing what | 
he is. For every one that will abate the plaintiff's writ, muſt give 
Cannot plead him a better. And therefore it is not enough for the defendant to 
 hei>not ab ſay, he is not a baronet, without ſhewing what he is. And be- 
\ithout ſhew. ſides he ſaid, one of the pleas was not within his own rule, for 
ing what he is. he ought according to that to have ſaid only, praediffus Edwardu, 
- or praedittus Edwardus Irby, and not, praedictus Edwardus Irby 
armiger. But the ſureſt way of pleading it would have been, to 
have ſaid, venit Edwardus Irby armiger, who is ſued per nome! 
Edwardi Irby baronetti, et dicit, that he is an eſquire, and not a 
baronet. EE of 5 | 


The court gave judgment, that the defendant refpondeat ulter1us, 
niſi, &c. | | | 


Regina 


——— . 
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Regina ver,. Franklyn. 


HE defendant was indicted for uſing the trade of a ſeam- 4pprontices. 
ſtreſs, not having ſerved an apprenticeſhip to it, &c. And Comb. 354, 


et. 


the indictment was, bi revera the defendant never was educated 4 Salle. 610 


ia the ſaid art or myſtery tanquam apprenticus for apprenticius. 511. 


And becauſe the word apprenticus was nonſenſe, the indictment Fo. 1488: 

was quaſhed. And judge Powe!/ took another exception, that the 

defendant was called labourer, which he ſaid was-not a good addi- Labourer no 
tion for a woman. Paſeh. 5 Aunae B. R. Regina wverſ. Maddox, umu. 


Wome n. 


ſuch an indictment was quaſhed for the ſame exception. And g 3 


Holt ſaid, that the word apprentice was the very material word of Maddox, 


the ſtatute ; and that an indictment for exerciſing a trade, in which Salk. 6:3. 
the defendant had not been educated for ſeven years, without the 
word apprentice, would be ill, which Powell agreed. | 


Wilſon ver/. Ingoldsby. 


A Writ of error of a judgment in the Common Pleas in eject- In a /cire fa- 
ment, tefte the firſt year of the Queen, judgment was not ©© 2 K. 


nandum er- 


given in the ejectment till the third year of the Queen, and then r the de- 
the record was tranſcribed, and brought into this court. And the 2 ee 
defendant in error ſued out a ſcire facias quare executia non to —_ 3 
compel the plaintiff to aſſign errors. And the plaintiff in error ment being 


ERR . . fi b 
pleaded nul tel record, and upon bringing in the record, the coun- , of ener 


ſel for the plaintiff in error moved that here was a farler of the brought. 


record, which the court agreed. For they ſaid, that the plea is 1 Salk. 329. 
nullum tale habetur recordum, which refers to the ſcire facias, which * EE, 


 Tecites a record of a judgment in the Common Pleas removed hither 


by writ of error, which this record never was, no judgment having 
been given till after the return of the writ of error was out. The 
chief juſtice ſaid, that this being a record of the ſame court, it 
would have been moſt proper to have prayed cyer of it. 


Regina ve. Mackarty et Fordenbourgh. 
EE | | S C. Salk. 
AY indictment againſt the defendants for that they exi/tentes 5 0 7 
A lucri inboneſti avidi, et neguiter, falſo, deceptive, et malitioſe zor, 311. 
intendentes Thomam Chowne de Londen baberdaſber de diverſis bonis F 10. 


FO ; Sid. 431. 
et merchandizis ſuis defraudare, ſuch a day, year and place, in- . A 


mul deceptive bargainizaverunt cum praefato T. C. ad commutan- Hard. 331. 


Gum, Anglice to barter, vendendum et excambiandum quandam quan- \g, 


5 | {itatem Indictment for 
1 a cheat. 
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titatem vini praetenſi, ut bonum et verum novum vinum regni Por- 
tugalliae, vocatum new Lisbon wine ipſius A. F. pro quadam quan- 


titate galerorum, Anglice hats, ipſius T. C. ad valentiam 118 


bonae et legalis monetae Angliae: et ſuper commutationem vendi- 
tionem et excambiationem praedictas ipſe praedidtus A. F. aff 
ſuper ſe efſe mercatorem Londini, et negotiare et merchandizare ut 


wnercator in vinis regni Portugalliae, et adtunc et ibidem perſinavit 
- mercatorem Londini at fi fuiſſet verus mercator Londim, ubi in 
facto ipſe praedictus A. F. nunquam fuit mercator Londini, nec ne- 


gotiavit vel merchandizavit ut mercator in vinis regni Portugalliae, 


ſeu aliquo vino quocunque, ut mercator ; et ſuper commutationem, 


venditionem, et excambiationem praedictas ipſe praedictus M. M. 


aſumpſit ſuper fe efſe bargainizatorem, Anglice a broker Londini, et 


adtunc et ibidem per ſonavit bargainizatorem Londini, at fi fuiſſet 
verus bargainizator Londini, ubi in fatto ipſe praedidtus M. M. 
tempore commutationis venditionis et bargainizationis praedictae, ſeu 
unquam poſtea, non fuit bargainizator Londint : ac praedifus J. C. 
fidem adbibens eiſdem fictis aſſumptionibus, per ſonationibus,” et decep- 
tionibus, adtunc et ibidem commutavit vendidit et excambiavit pra- 


difto A. F. et deliberavit eidem M. M. ut bargainizatori inter prae. 


dictum T. C. et A. F. pro uſu 2 A. F. quandam quantitatem 
galerorum valentiae 1181, pro dolits praediftis vini practenſi prae- 
dicti: et quod praediftus M. M. et A. F. ſuper commutationem bar- 
gainizationem et venditionem praedictas affirmabant vinum praetenſum 
praediflum fore verum novum vinum regni Portugalliae, vocatum 
new Lisbon wines, et fore vinum praedicti A. F. ubi in fat 
praediflum vinum praetenſum non fuit vinum regni Portugalliae, 
nec potabile, nec ſalubre, nec fuit vinum praedicti A. F. in mag- 
nam deceptionem et damnum ipſius T. C. in contemptum diftae du- 
minae reginae nunc, legumque ſuarum, et contra pacem diftae do- 


minae reginae nunc coronam et dignitatem ſuas, &c, This in- 


dictment was found at the ſeſſions of the peace in London, and re- 
moved into the King's Bench by certiorari. And upon not guilty 
pleaded, the defendants were at ni prius before the lord chief 
Juſtice Holt in London convicted. And now Mr. Common ſer- 


jeant, and Mr. Raymond took ſeveral exceptions to the indictment 


in arreſt of judgment. 


1. That here was no offenſe laid, for the agreement was, as it 


is here laid, to barter, ſell and exchange a certain quantity of pre- 
tended wine as good and true new Lisbon wine for a certain quan- 
tity of hats. Now to have made ah offenſe of it, it ſhould have 
been laid, that the defendants pretended this liquor to be new 


| Liſbon wine, and pretending it to be ſuch did barter, &c. it for 


ſuch a quantity of hats. And Dee ſaid, that the bargain, as it is 
here laid, is nonſenſe and impoſſible; for either it is wine, or no 
| _ wine; 
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wine; if it be wine, then it is not praetenſum, and if it be praeten- 
ſum, it is not vinum. = | 


2. That the indictment was uncertain, it not appearing how 
much of this vinum praetenſum the proſecutor was to have for the 


hats, and conſequently to what degree he was cheated, which it 
ought to do, as well as in caſes where damages are to be recovered, 
becauſe the fine ought to be greater or leſs. And ſeveral caſes 
were cited to this purpoſe : the King verſ. Fofter, Trin. 11 Will. 3. 
and the caſes there cited: and 2 Leon. 38, Henbeck's caſe. An in- 


formation upon the ſtatute of Hen. 6. which requires that all 


pipes of wine ſhall be gauged, &c. before they be ſold, and that fo 
much of the price as it wants in meaſure ſhall be abated, on pain 


to forfeit the value to the King and the informer : and that the 


defendant had ſold ſeveral ome of wine, of which none contained 
126 gallons : and that he had not abated the price in proportion: 
and becauſe he had not ſhewed, how much was wanting in each 


pipe, judgment was againſt the informer. [For uncertainty take 


the caſes following, 5 Co. 34. Plaiſter's caſe, treſpaſs quare piſces 
eit, without ſhewing the number or nature, ill. Mich. 8 Will. 3. 
in the Common Pleas, Smith verſ. Therbold : trover pro parcella 
culmi, judgment arreſted after verdict. Inditment for ingroſſin 

diverſos cumulos tritici, ill. 2 Bulftr. 317, Rex verſ. Goldsborou 
& Whiſtler, and 2 Roll. Indictment, p. 13, 14, 15. fol. 80.] 


3. Dee ſaid, that aſumpſit ſuper ſe, Ec. was improper ; for 
that was, he promiſed, and not pretended, which was intended. 
That at f was alſo improper, and ſignified but if, which was 
nonſenſe, and not as /, which is ac i. 4. That to make it an 
offence, they ought to ſhew, that the proſecutor delivered the hats, 
which they had not done. For when they came to lay that, 
they ſay, deliberavit eidem M. M. &c. quandam quantitatem gale- 
nrum valentiae 118 J. pro dolits praedictis vini praetenſi praedicli: 
and there are no doliis mentioned before. And by Mr. Raymond, 
where a praedict. or a ſcilicet ſhall be rejected, the difference is, 
where the matter appears- once well upon the record before, and 
then a praedictus or a ſcilicet, which is repugnant, follows, it ſhall 
be rejected, becauſe there is enough before for a foundation for 
their judgment. But where that which follows the pracdi&. or 
/celicet is material to the point of the action, and not well ſhew- 
ed, as this is, the praedict. cannot be rejected. 2 Cro. 149. Nu. 
97. Jennings verſ. Markham : debt upon an obligation to perform 


m award, nul award pleaded : the plaintiff replies an award, that 


the defendant ſhould pay upon 21ſt of May tunc proxime ſequen. 
to the plaintiff 20 J. and that the plaintiff ſuper praedifo Iſt of 


May ſhould releaſe to the defendant all his right in a copyhold 


£3 | | upon 
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Salk. 210. 


was not, 386. Bayly verſ. Merrell: caſe does not lie for affirming 


eyes where he has but one. Zelu. 20, Harvy verſ. Young : it does 


— 


n the payment: and affigned a breach, that he was ready 
ks the TY and the defendant had not paid the © 142 he 
that becauſe the releaſe was to be made the aforeſaid 1ſt of May, 
and there was no ſuch day mentioned before, the award is infe1. 
ſible and void, and no money need be paid. 5. That the afir- 
mation, that it was new Lisbon wine, will not ſupport the indig- 
ment. For the rule of law is caveat emptor. And therefore 
2 Cro. 4. Chandler verſ. Lopus, an action does not lie againſt 3 
goldſmith for ſelling a ſtone, affirming it to be a bezoar, where it 


a thing to be of leſs weight than it was, or that a horſe has two 


not lie for affirming a term to be of the value of 1 50/. where it 
was worth but 100/. Indeed where a man is in poſſeſſion of x 
thing, and in order to fell it, affirms it to be his, where it is not, 
caſe will lie, 1 Cro. 474, and the caſe of Medina verſ. Stoughts, 
Trin. 12 Will. 3. B. R. and the caſes there cited. But if i: 
fhould be criminal to make ſuch an affirmation, yet it can never 
be fo, unleſs the defendant knew what he affirmed to be falſe. 
And therefore the indictment ought to ſay at leaſt, abi revera the 
defendant knew vinum practenſum praedictum non fore vinum 
regni Portugalliae, and not to ſay only, as it is here, that the vinun 
praetenſum was not vinum regni Portugalliae ; for it may be, the 
defendants might underſtand wines no better than the proſecutor. 
And therefore 9 Hen. 6. 53. p. 37. there is a caſe cited to have 
been adjudged in the King's Bench, that if one ſells a piece de par 
laneo ſciens ipſam eſſe rancam, and not well fulled, an action lics 
without a warranty. | 7 


Mr. Southouſe for the Queen acquainted us, that the indictment 
was of his drawing. He faid, that as to the quantity of vim 
praetenſum the proſecutor was to have, it was not material to lay. 
that. Firſt, becauſe it was laid expreſly in the indiftment, that 
it was good for nothing, that it was non potabile nec ſalubre; | 
and therefore how much ſocver there was of it, that would not 
alter the caſe. Secondly, that the thing the proſecutor was cheated 
of was the hats, and therefore it was only material to ſhew how 
many of them there were; and they had made that certain enough 
by ſaying, that it was a certain quantity of hats ad valentian 
118/, That if a man was to be indicted for cheating another at 
play with falſe dice, it would be no ways material to lay how 
many dice he plaid with, when he cheated him; but the matter 
material to be laid, is the ſum he cheated him of. So if a man 
ſhould be indicted of putting magnam quantitatem colopuinti dot 
into a pond, and N ſo many fiſh, or fiſh to ſuch & 
value, that would be good, without ſhewing the quantity of thc 
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| Cbnuntide. He faid, he admitted the eaſes cited for the defen- 
dants, of indictments for ingroſſing magnam quantitatem foent ; 
and the caſes in Roll's Abridgment, Sc. for there the uncertainty 


was in that, that was the offenſe. But here the hats the proſe- 


cutor was cheated of, which is the offenſe, are certain enough, 
-iz. to the value of 118/. He alſo cited the caſe of the King 
derſ. Wetwang an indictment for taking out of a pond guoſdan 
piſces vacatos Carp fiſhes, de bonts ef catallis J. S. and upon excep- 
tion for the uncertainty, becauſe it is not ſaid how many, and 
Plaiſler's caſe. cited, Keeling and Myndam over- ruled the excep- 
tion, upon the difference between indictments, and actions where 
damages are to be recovered. For upon an indictment the de- 
fendant is to be fined according to the nature of the crime 
upon the circumſtances of the fact, and not according to the 
number of the fiſhes taken: Tuiſden contra, Morton ſilente. He 
tad, at f and ac / were the ſame: but however it was well 
without: for perſonavit mercatorem L. was the fame thing, for 
if he were a merchant, he could not perſanate one. As to the 
predict. he ſaid, that muſt be applied to vini practenfi; but if 
that could not be, then it ought to be rejected. And for that 
he cited 3 Buifir. 198, 199, Proby verſ. Lumley, in an action of 
eſcape againſt the ſheriff upon a mefne proceſs: the defendant 
pleaded, that he had taken the party upon a /atitat, and that 
in bringing of him from J/ington praedicto he was reſcued, and 
pleads the return of the reſcue; and exception taken to the 
fracdicta, becauſe there was no 1//ington mentioned before; but 
reſolved, that the praedicto was ſurpluſage and idle. So 1 Lutw. 
561. Lambard verſ. Kingsforth: debt upon a bond to perform 
an award, the defendant pleads nul agard, the Nn 
and ſets out an award, that the defendant ſhould pay to the 


plaintiff at the houſe of the plaintiff apud Sevenaat praediftum, 


and aſſigns a breach in non-payment ; and exception was taken 
to the praedictum, becaufe there was no Sevencak mentioned be- 
tore; but reſolved, that the praedictum was void. He ſaid, there 
was no need to fay ſciens, becauſe the fact itſelf, as it was laid, 
was a crime. He ſaid, that upon the whole, taking all the indict- 
ment together, it appeared to be a cheat. | 


Halt chief juſtice. I do not know what vinum praetenſum is. 


Powell juſtice. The ſtatute of maintenance mentions pretenſed 
nphts, and yet a pretenſed right is no right at all. | 


The chief juſtice, It is a fault to buy any right, but it is no 
fault to buy vinum praetenſum, pretenſed wine. 


3 Eos | Poel! 
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Powell juſtice. Pretenſed child in the language of indict. 


ments is, where a woman pretends to be with child. Mr. 


Southouſe, you do not anſwer the exception, that the quantity i, 


not ſet bo for it ought to appear, that the court may know 
how to ſet the fine. | | 


Chief juſtice, Be the quantity of che wine what it will, the 
cheat is of the hats. 


Powell juſtice. If a man ſhould bring welpals | for taking a 


great many hats ad valentiam 100 l. that would be naught. 


Chief juſtice agreed : but the reaſon of that caſe is, becauſe da- 


mages are to be recovered for the hats. 


Powell juſtice. There is the ſame reaſon here, becauſe we are 
to ſet a fine. As to the ſciens, that it is neceſſary to be laid: fup- 
poſe a man ſhould take bad money, and put it off again; that is no 
crime, unleſs he knew it to be bad. 


Chicf juſtice. Beſides, cd. a man 1s no hw unleſs 


it be to an ill intent. Why ſhall we. preſume the defendant: 


knew wine better than the proſecutor ? 
| Powell juſtice. A man may buy bad wine, and fell it __, 


without knowing it was bad. 


The chief juſtice ſaid, that the fact as it appeared upon the 
evidence was criminal. This caſe was firſt moved in Michoelnus 
term 3* and ruled to ſtay guouſgue, &c. Then Mr. Southou/? 
moved for judgment Paſch 4* and it was ſpoke to the effect 
as before. And now the laſt day of this term, as Mr. Pengel) 
told me, judgment was given for the Queen. And the court ſaid, 
that the quantity is not neceſſary to be ſhewn, and that hete 
was enough ſet out, to ſhew the defendants to be cheats. 
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Speed ver/. Parry. 
Mich. 3 Aun. B. R. Rot. 222. 


N action upon the caſe was brought for theſe words ſpoken of s. C. Salk. 
the plaintiff: *© You are a raſcal and a villain, you have forgot 59 
« fince you lived in the Black bull yard, there you could procure 3 — : 
« broad money for gold, and clip it when you had ſo done; and — do 


« then the ſhears could go.“ | an ill thing. 
; | 1 Roll. Abr. 
Mr. ſerjeant Darnall moved in arreſt of judgment after a verdict 7 RR. 


for the plaintiff, that theſe words were not actionable, for that they be law. 
imported only a power, and not any a& done, and every man had 

a power to clip money, and as he had a power to do it, ſo he had 

alſo to let it alone. And he cited 1 Roll. 51. Q. 4. if a man fays 

of another, © He keepeth men to rob me, no action lies: and that 

words ought to be taken in the moſt favourable ſenſe. 


Mr. Mountague for the plaintiff argued, that theſe words in com- 
mon parlance imported an a& done. And the court were of the > 
ſame opinion. And Powell juſtice ſaid, that where words were 
only potential, but a time and place was added, there the words 80 of a per- 
imported an act done; for they cannot import a bare power in that ſon, as ifs 
caſe, becauſe a man has the power every where alike, as well an of 7 | 
where elſe as in the Black bull yard. And he reſembled it to a caſe i; dead, ſhould 
which was in the Common Pleas Trin. 12 Will. 3. Horne verſ. fy Ou 
Prell, where an action was brought for theſe words: «© You may ger 7 a 
well ſpend money at law, for you can coin money out of half- that would be 
© pence and farthings:“ and there the words were held to be ac- 2 
tonable, becauſe they imported an act done; for from a bare power, 
he could never have been the better able to ſpend money at law. 
And the chief juſtice agreed it was a caſe in point, becauſe there the 
citcrence of the charge was only in the tenſe, and that in the po- 
tential mood, as it is here. | 


Horne verſ. 
Powell. 


r. ſerjeant Darnall to encounter that caſe cited 1 Roll. 72. u. 9. 
where an action was brought for theſe words: Thou muſt needs 
be richer than I, for thou didſt coin thirty new ſhillings in a day, 
chou art a coiner of money ;” and reſolved, that no action lay, 
becauſe peradventure he was a coiner of money in the mint, and 
earned money by it. But the chief juſtice and Pawel both ſaid, 
nat if that caſe were to be adjudged now, they would adjudge it 
dhetwiſe. And Mr. Page mentioned a caſe in the Common Pleas, 
wich Powell agreed, where theſe words, You are a coiner of you are a 

5 "FT « money, 2 of mo- 
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une. 


* money,“ were reſolved to be actionable; and the caſe in Rall' | 


Abridgment denied. | 


The chief juſtice ſaid, that words ſpoken ironically would be 
| actionable, and remembered the caſe, where a man ſaid of a receiver 
1 Roll. 35. of the revenue, Mr. Deceiver has deceived the King ;” and te- 
n. 36. ſolved, that it was actionable. And Powell obſerved, that that was 
a ſtrong caſe, becauſe the words were actionable upon the account of 

the plaintiff's office of receiver only. | 


This caſe was firſt moved the firſt day of the erm; and a rule 


to ſtay guouſque, as uſual. And then Mr. Mountague moved for 
judgment. And the court all along inclined for the plaintiff, but 
took time to conſider; and as Mr. Pengelly informed me, the laſt 
day of the term gave judgment for the plaintiff, 4 


Follet verſ. Troake et alios. 


manor for the 


k . . . 
"if of the defendant as to the vi et armis pleads not guilty; and as to the re- 


cattle at any ſidue of the treſpaſs, dicit quod tempore quo, Ec. et diu ante tranſ- 
_ 2 . greſionem praedictam, the place where was clauſum paſturae con- 
of the ſteward. Tinens, &c. parcella manerii de C. infra. manerium praedictum in 
comitatu praedicto, infra quod quidem manerium ſunt, et a toto ten- 

. pore cujus contrarii memoria hominum non exiſtit fuerunt, diverſa 
tenementa culiumaria infra manerium praediftum ſecundum conſurtu- 

dinem ejuſdem manerii ; quodgue quilibet tenens cuſtumarius tenement! 
cuſlumarii manerii C. praedicti, et omnes tili, quorum flatum W 

habet, de toto tempore cujus contrarii memoria Lanny non exiſlit 

haberet communiam paſturae in praedidto loco in quo, annuatim et 

quolibet anno per totum annum pro omnibus magnis averits communt- 

calibus in et ſuper tenementis ſuis praedittis levantibus et cubantibus, 

ac pro certo numero ovium in et ſuper tenementis ſuis praedittis le- 

vantibus et cubantibus reſpechive, ratione reſpectivorum tenementorum 

ſuorum cuſtumariorum manerii pratdicti tanquam ad tenementa cuſtu- 

maria ſua ibidem reſpective ſpectantem et pertinentem; quodque per 
conſuetudinem manerii praeditti a toto tempore ſupradicto ibidem uf- 


A cuſtom of a I treſpaſs for chaſing his ſheep, viz. 200 ſheep, that were feed- 


tatam et en ballivus, Anglice the reeve, ejuſdem maner i 


cum tenentibus ejuſdem manerii, vel aliquibus eorum, fimul cum ali- 
quibus aliis per ſonis auxiliantibus et juvantibus, quandocunque ft 
ſeneſchallum, Anglice the ſteward, maneris pracdidi pro tempore 
exiſlentem juſſus, effugavit, Anglice hath driven, oves in et ſuper 
communiam praedictam depaſcentes, et eaſdem imparcavit in aliquo 
loco infra manerium praedictum ad examinandum fi aliquis — 

| c 


ing upon, and uſing his common, and impounding them; the 
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marius tenementi cuſtumarii manerii praedicti ſuperoneravit, 
7 — hath charged, communiam praedictam depaſcendo et utendo 
communiam praedictam per majorem ovium numerum, quam fibi de- 
bitum per conſuetudinem manerii praedicti ratione tenementi ſeu tene- 
mentorum ſuorum cuſtumariorum manerii praedicti reſpective; quod- 
que per conſuetudinem praedictam fi aliquis tenens tenementi cuſiu- 
marit manerii praediet ſuper examinationem et ſcrutationem prae- 
diam inventus fit habere majorem numerum ovium utentium et de- 
| puſcentium communiam ratione tenementorum ſuorum praediftorum 
reſpective tempore e praedictae, Anghce the driving afore- 
faid, quam ibidem babere debet per conſuetudinem manerii praedicki 
ratione tenementorum ſuorum praedictorum reſpecti ve, quod tunc tot 
vves talis tenentis, quot ſunt ibidem ſuper numerum ſuum reſpetive fic 
ut praefertur debitum, detinenatur in parco praedicto, tanguam averia 
irventa dampnum facientia in communia praedicta, quouſque pro 
canpnis praedictis per oves pracdictas fic factis ſatisfaciatur, ſeu 
guauſgue oves præedictae per debitum legis curſum deliberentur ; et 
quod tot oves tenentts quot ibidem depaſcere debent per conſuetudinem 
menert! praedicti in largum ire permittantur, et in communiam prae- 
diam remittantur. And the defendant farther ſays, that the 
plaintiff was a cuſtomary tenant of the ſaid manor : and that he 
and all thoſe, Sc. ought to have common for a hundred ſheep 
only, and ſo brings the defendant within the cuſtom : and that 
upon the drift the plaintiff had ſurcharged one hundred ſheep, and 
that the defendant detained one hundred ſheep, parcel of the two 
hundred, in the pound, guouſque, and let the other hundred go 
back into the common. To this plea the defendant demurred. 


Mr. Szuib to maintain his demurrer took theſe exceptions to 
the plea. Firſt, that the cuſtom was unreaſonable, for the driſt 
to be made at the diſcretion of the ſteward; it ought to be upon 
a ſurcharge, or at ſome certain times. Secondly, that theſe cuſto- 
mary tenants muſt be taken to be copyholders, and then the pre- 
ſcription is ill; for copyholders cannot preſcribe in a gue eftate. 
Trirdly, that the cuſtom and preſcription were confounded. 
Fourthly, that it was ſaid per conſuetudinem pracdiftam, where it 
cught to be conſuetudinem manerii praedicli. : 

But this notwithſtanding, the court gave judgment for the de- 
ſendant, %, on the firſt argument. Firſt, all the court agreed, 
tut it was a reaſonable cuſtom, for the reeve to make a drift by _ 
the appointment of the ſteward. In caſe of common ſans nombre, Surcharge of 
if there be a ſurcharge, it muſt be remedied by a writ of admeaſure- common. 
ment. But where the common is for a certain number, there a 1 . 
iſt is very reaſonable, For until a drift is made, it is hard to 
know whether there be a ſurcharge or no. And for that _ 
ruts 
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drifts of commons may be by cuſtom, and there are ſuch cuſtoms 


S. C. Salk. 
C11. 
Ante 1179. 


Mcrcatoris 


Fibrin 4. trade within the ſtatute; and it was quaſhed, nf before the end of 


glice.] 


in all waſtes. And it is unreaſonable to ſay, the drift ſhall not be, 
unleſs there is a ſurcharge, becauſe till the drift is made, it is not 


poſſible to know, whether there be a ſurchage or no; and the 


intent of the drift was to diſcover the ſurcharge. This is alſo 
more reaſonable than a cuſtom to drive the common at a certain 
time; becauſe if that were the cuſtom, the commoners would ſur- 
charge the common all the reſt of the year, except at thoſe times: 
and fo the cuſtom would be ineffeQual for the end it was intended. 
As to the ſecond exception, it was reſolved, that it cannot be 
taken to be copyholders, for they are ad voluntatem domini ; and 
therefore they muſt be taken to be cuſtomary freeholders, and con- 
ſequently the preſcription in a gue effate good. Indeed if they had 


been laid to be copyhold tenements, then they muſt have laid a 


cuſtom for the common, and the preſcription would have been ill. 
As to the third, they reſolved that the cuſtom and the preſcription 
were diſtin, the preſcription for the common, and the cuſtom 
for the drift. And it might well be, that the freehold tenants 
might have a common by preſcription, and a drift of that common 


by cuſtom. As to the fourth they reſolved, that it was very fully 


laid before, that there was a cuſtom within the manor, &c. and 
that the words per conſuetudinem praedictam related to that. 


Mr. Sguib then took another exception, that the cuſtom was 
ill, to impound them any where within the manor, for that they 
ought to be impounded ſomewhere within the waſte, and ought 
not to be drove out of that. But the court reſolved, that it was 
good, to impound them any where within the manor. And Hal, 
it was reaſonable to drive them off the waſte, becauſe the common 
was to be cleared of them. Judgment was given for the defendant, 
nifi, Sc. The laſt day of the term Mr. $qu4b moved it again, and 
took another exception, that this drift of common was repugnant 
to the preſcription ; for that was to have common annuatim et ql 
libet anno per totum annum, which was interrupted by this driſt: 
but that ſeemed a ridiculous objection ; and the rule was made ab- 
ſolute, as Mr. Salteld told me, and his plea confirmed. 


Regina ver /. Harper. 


T HE defendant was indicted for uſing the trade of a merchant 
taylor, not having ſerved an apprenticeſhip to it, &c. And 
Mr. ſerjeant Broderick moved to quaſh it, becauſe it was not 4 


the term. And ſome days after Mr. Eyre moved to quaſh an in- 


- 


Regina verſ- dictment againſt one Corniſh, for uſing the trade of a ſeamſtreſs, Ec. 


Corniſh, 
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for the ſame reaſon; But the court refuſed it, becauſe they faid | I 
they could not take notice what was, or what was not, a trade Y 
within the ſtatute. - But there being an averment in the indictment, | | 
that that was a trade uſed within the kingdom of England, at the 
time of making the ſtatute of 5 Elig. and the words of the ſtatute 
being general, any craft, miſtery or occupation now uſed or occu- 
pied within the realm of England or Wales; if this were not a trade 
within the ſtatute, the defendant would have the advantage of it 
upon not guilty, And Mr, Eyre remembred the caſe of the Queen 

- againſt Harper. But the court ſaid, that caſe differed from this, 
und that the reaſon why that was quaſhed was, becauſe they could 
not underſtand what a merchant taylor is; and that there was no 
ſuch trade. x1 Bp | 


1189 


Note, Mr. Eyre ſaid, he had known many indictments on this 
ſtatute quaſhed for that exception. And it ſeems to me, that what 
is a craft, miſtery, or occupation, is matter of law, 


tute OE. ne ag on a IE ot Neg 


Regina ver/. Wyatt. 


„ E defendant was indicted at the aſſiſes at Suſſex. And the s. C. Salk. 
indictment ſet forth, that whereas one Thomas Naſh 28 Au- 75. 380. 


5 raft 13 Will, 3. was convicted before two juſtices of peace upon * Salt. 502. 
y As i of one W. M. and upon the — of R. E. of e _— 
ht aiding and aſſiſting to one E. R. in the unlawful killing of five ing two juſti- 
as deer, upon the 11th of April then laſt paſt, in the park of Sir 5er ling 
lt, IV. M. And whereas the ſame T. N. on the ſame 28th of Auguſt — 
on was convicted before the ſame juſtices upon the information of the conviction of 
nt, ame . M. and upon the oath of the ſame R. H. of being aiding 18 
nd and aſſiſting to the ſaid R. H. in the unlawful killing of two deer 

ant upon the 8th of July then laſt paſt, in the park of M. M. and C. M. 

15 and whereas the ſaid two juſtices afterwards, viz. the 2d of Sep- 

0 tmber in the ſaid year, at Arundel in the county of Suſſex, make 

a 


a warrant under their hands and ſeals directed to all conſtables, head- 
doroughs, and other officers of the ſaid late King, within the ſaid 
county, to levy by way of diſtreſs of the goods and chattels of the 
aforeſaid T. N. five ſeveral ſums of 301. amounting in the whole 
to 1501, by him forfeited for the firſt mentioned offenie, et quod 
del eorum aliqui retornam facerent, vel eorum aliquis retornam 
Jaceret, praefatis juſticiariis vel eorum uni ad certum diem abbinc 
lage praeteritum in eodem warrants mentionatum qualiter warrantum 


3 1 Aud fuerit exccutum ; and then ſets out in the ſame manner an- 
. in. Cher warrant on the ſecond conviction ; which ſeveral warrants 
. lea, ſcilicet, 2 Septembris anno ſupradicto, were delivered to one 
* chord Wyatt, then being one of the conſtables of the hundred 
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of A. in the ſaid county, viz. apud Pelpbam praedictum in 1 | 


tatu praedifto to be executed: the ſaid Wyatt afterwards, viz, the 
ſaid 2d of September, at Walberton in the faid county, and within 
the ſaid hundred, by virtue of the ſaid ſeveral warrants, levied the 
money of the goods of Naſh; yet the ſaid Wyatt, the ſaid 2 Septent, 
anno ſupradicto, ſeu unguam poſtea to the taking of the indictment 
non fecit, nec fieri cauſavit, praęfatis the juſtices, ſeu eorum alteri, 
. aliquam retornam of the faid warrants, or either of them, ſeu qua- 
liter et quomodo executi fuerint warranta illa, vel eorum atterutrum, 
_ prout he was commanded by the reſpective warrants, fed retornan 
of the ſaid warrants, or either of them facere to the ſaid juſtices, 
or either of them, allicite, obſtinate, et contemptuoſe adtunc apud 
. Felpham praediftum in comitatu praedicto recuſavit et denegavit, ef 
. adhuc recuſat et denegat, &c. The defendant to this indictment 
' pleaded not guilty; a venire facias was awarded de viciueto d- 
Felpham, and he was tried and was convicted at the aſſiſes. And 
a certiorari was brought by the direction of Gould judge of aflile, 
and the record removed into the King's Bench. And there after 
three ſeveral arguments by Mr. Mountague, Mr. Eyre, and Mr, 
. Whitaker for the defendant, and by Mr. ferjeant Broderick, and 
Mr. ſerjeant Cheſhyre, and Mr. Attorney for the Queen, judgment 
was given for the Queen, and the defendant fined 200 J. which 
was the ſum levied, by the opinion of the three judges againſt Hi 
chief juſtice. 1 e 


The caſe was argued ſeriatim. And firſt Gould juſtice argued 

for the Queen as to the firſt wee that the conſtable is not 

| - obliged by law to execute the juſtices warrant in this caſe, That 
Conſtable ob ſtrikes. at the act of 13 Car. 2. fe. 1. c. 10. againſt deer-ſtealers, 
liged to exe- for there in the ſame manner as here, the penalty is directed to be 
date die jule, jevied by way of diſtreſs, upon the goods and chattels of the o- 


ces warrant on 


aconviction of fender, by warrant under the juſtice's hand before whom fuch | 


| deer-ſtealirg. Conviction ſhall be made; but no officer named, who ſhall exe- 
cute the warrant, no more than here. But upon both acts, th: 
conſtable is to execute it. For the penalty is to be levied by war- 

rant of the juſtice ; therefore he is not to levy it himſelf, and there- 

fore he muſt ſend the warrant to his officer, which is the con- 

Conſtable of . ſtable, And a conſtable of a hundred is as much an officer to the 
Tate F. an. juſtices of peace, as a conſtable of a pariſh, And he is propere!, 
of the juſtices becauſe he has a larger juriſdiction, for the goods might be out ot 
25 08 the limits of the other's juriſdiction. Beſides, when this power | 
enn. veſted in the juſtices of peace, they muſt proceed to execute it, in 
the ſame manner as they do other things in their power. As if in 

act of parliament were to make any thing a nuſance, the party who 

ſhould be guilty of it muſt be proceeded againſt of conſequence !! 

the ſame manner, as for a nuſance at common law. 1 

8 ; ; 


, — 


there is no concluſion prout pat 
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As to the ſecond objection, that when the convictions are ſet out, 
et per recordum, and that the ve- 

nire facias is only de vicineto de Felpham, and not of Arundel, 
where the warrant was made, and Malberton, where it was execu- 
ted; whereas it ought to have been from them as well as Felpham, 


I anſwer, that thoſe matters are only inducement, but that which 


is the git of the charge, and makes the offenſe, is the contemptu- 


ouſly not returning the warrants. And there was a caſe Paſch, 1 Sid. 20. 


16 Car. 2. Rex verſ. the overſeers of the poor of St. Clements, * 


which comes up to this; where the defendants were indicted: for 
not obeying an order of ſeſſions; and exception was taken to the 
indictment, becauſe there was no place laid where the order was 


made; and it was held to be good, becauſe the neglect was the git 


of the indictment, and the order was but inducement. But it is 
otherwiſe in caſes of indictments for forging a deed at one place, 
and publiſhing it at another; the jury muſt come de vicineto of 


As for the power given in the act to the proſecutor to detain the 
perſon convicted in cuſtody, till a return can be made to the war- 
rant of diſtreſs; from whence it is inferred, that the proſecutor is 
alſo to execute the warrant of diſtreſs; that ſeems to me to be no- 
thing to the purpoſ . | 


Powys juſtice for the Queen: it is requiſite there ſhould be a re- 


turn made of the warrant, that the juſtice of peace may know what 
zs done upon it, Firſt, becauſe of dividing the money levied as the 


act directs, which is to be directed by the juſtice. Secondly, be- 


cauſe if there be not ſufficient diſtreſs to be had, there is to be ano- 


ther puniſhment inflicted, in the nature of a ſecond judgment, viz. 


impriſonment for a year, and the pillory. Thirdly, the a& of par- 


lament directs the offender to be kept in cuſtody, during ſuch rea- 
ſonable time as a return may be had to the warrant of diſtreſs; 
which ſhews the act intended the warrant ſhould be returned: and 


the return of the warrant is part of the execution of it. And a 


conſtable refuſing to execute a warrant of a juſtice of peace, is in- 


Giftable, And ſo is 2 Roll. Rep. 78. 


As to the objeRion, that the conſtable is not obliged to execute 
this warrant ; it was intended by the act of parliament that the con- 
ſtable ſhould execute it. For the money being to be levied by 
warrant under the hand of the juſtice, and it not being faid in the 
act who ſhould execute the warrant, the conſtable muſt execute it, 
who is the proper officer attendant on the juſtices of peace. And 
beſides there are ſeveral things appointed in the act of parliament - 


696. 


— 
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be done by the conſtables; as detaining the offender in cuſtody, till 
a return may be made to the warrants, ſc. 4. ſearching for yeni. 
ſon, ſkins of deer, and toils, ſect. 3. which ſhews that the lay. 
makers looked upon him as the proper perſon. in this caſe. And a8 
to the objection, that it may as well be the proſecutor, becauſe 

power is given to him by ſect. 4. to detain the offender till a return 
may be made of the warrant ; I anſwer, that he is only named for 

that particular purpoſe. | th | | 


is but inducement, and the git of the offenſe is, the not returning 
the warrant. As to the objection, that there is a miſ-trial, I think 
this is the very beſt place from whence the jury could come, it be- 
ing the place where the warrant was delivered, which is the place 
which has the neareſt relation to the offenſe. Alſo this indictment 
Pee. is for a non feaſance, and therefore any place may be laid, it is not 
| material what; but the place that is laid here is as right as can be. 
Alſo it would have been good, if it had been, that he refuſed gene- 
rally, without any place. LES 


Pmoell juſtice for the Queen, The queſtion is, if this be a good 
indictment, and I hold it is; a neglect of duty in an officer is in- 
dictable at common law, and this is an indictment at common law. 
And that takes away the exceptions to the indictment from the ſta- 
tute, For this is no otherwiſe an indictment upon the ſtatute, than 

that the ſtatute makes it the conſtables duty to execute the warrant. 


But it is objected, that the executing of this warrant is not made 

part of the conſtables duty by this ſtatute. But to this I anſwer, 

3 Cro. 375. that conſtables are known officers to juſtices of peace. And if an 

act of parliament ſays, a juſtice of 2 ſhall grant a warrant; of 

conſequence of law it muſt be to the conſtable. Conſtables were 

officers at common law, they were conſervators of the peace for 

things within their view, and ſome held they might take a bond. 

But they are not judges of record. But ever fince juſtices of the 

peace have been erected, conſtables have been their officers, and 

Juſtices cannot conſtant experience is ſo. Secondly, juſtices of peace cannot com- 

po” e mand the ſheriff, unleſs power is given them ſo to do in the act 
iff without ? | X 

| ſpecial power Of parliament, And that ſuppoſal, that the party ſhould execute 
siven them. the warrant, is harſh; for that is a practice never known in 

law, but it muſt be done by the uſual officer. And I believe theie 

are many acts of parliament, . which impower juſtices to grant War- 

rants, that do not mention that they ſhall be directed to conſtables. 

If a juriſdiction of a new matter were given to this court by act © 
parliament, we muſt proceed in it according to our old forms. 


juſtices muſt grant their warrants to their known officer. My - b 


TE BE As to the objection of the want of prout patet fer recordum, that 
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upon the trial; and therefore the venue need only from D. 
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Coke 4 Inſt. 267. ſays, that a conſtable of a hundred was not an 


officer at common law, but created by the ſtatute of Wincheſter. 

But I hold that he was an officer at common law, and the ſtatute 

of Vincbeſter only enlarged his authority in ſome particulars. And . 

ſo it was held by my lord chief juſtice Haie in the caſe of Rex verſ.; Keb. 231. 
King: and the caſe of the King verſ. Samois, Hil. 16 & 17 Jac. 

cited for it. And the new authority, which was given them by the 

ſtatute of Wincheſter, was what occaſioned the miſtake. And ſo 

they are officers of the peace, and officers to the juſtices of peace, 

where no particular officer is named. 


where a matter of record, which is alleged in pleading, is only in- 


ought to be ſpeedy, that if there be ſufficient diſtreſs, the offender 
might be delivered out of cuſtody ; or if not, the juſtice might pro- 
ceed to give ſuch farther judgment as the act directs. And in order 
to that, the juſtice ought to know, what is done on the warrant, 


It is objected thirdly, that the venire facias ought to have been Yee. | 
from all the places mentioned in the indictment. But as to this, 
the difference is, where the matter in iſſue ariſes in ſeveral places, 
there the venue muſt be from all the places. As where a preſcrip- 
tion for a way from A. through B. to C. is in iſſue, the venue muſt 
be from A. B. and C. So where the appendancy of common in 
A. to lands in B. is traverſed, the jury muſt come from both pla- 
ces. But though a matter ariſing in another place is neceſſary to 
be given in evidence, yet if the iſſue be not upon it, it is otherwiſe. 
And to that purpoſe is the caſe of Clerk verſ. Wood, Hutt. 39. 
Heb, 305. 1 Jones 2. where the plaintiff declared, that he was 
ſeiſed in fee of a houſe in D. and that the defendant was ſeiſed in 
re of ſeven acres of land in D. and that he and all thoſe, &c. had 
a way over the ſaid ſeven acres to a place in S. and that the 
defendant had plowed up the ſeven acres, &c. and upon not guilty 
pleaded, the venue was from D. only, and it was reſolved to be 
well: for not guilty being pleaded, the fort in plowing up the 
Way is only in iſſue, though the right to the way muſt be proved 


otherwiſe if the defendant had traverſed the preſcription, And the 
| ;Y * difference 


a 
WO > 
- 
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difference is, where the priſcription is in iſſue, and where the fort 


only. As upon a plea of not guiliy, 3 Co. big. Sidenbam werſ. 
Robins: an action for ſtopping a way: the ſame caſe and the ſame 
difference. 3 Cro. 751. Leeds verſ. Shakerley : an action upon the 
caſe for ſtopping his water-courſe to his mill, and the declaration 
of a water-courſe running by three vill A. B. and C. to his mill, 
and that the defendant ſtopped the water-courſe in A. and u 


not guilty pleaded, the venue was from A. only, and held well, 


the iſſue being not guilty ; otherwiſe, if the iſſue had been upon 
the preſcription. 2 Co. 631. Burbolt verſ. Kent, raviſhment of 


ward: the plaintiff declared, that the anceſtor of the ward held 


lands in S. and T. of the plaintiff, as of his manor of S. Cc. and 
the defendant raviſhed the ward apud S. and upon not guilty plead- 
ed, the venue was from S. and aſſign'd for error, becauſe it ought 
to have been from the manor of S. or from that and TJ. but reſol- 
ved to be well, not guilty being pleaded : for then the iflue is upon 


the raviſhment, which is laid at S. but otherwiſe if the iſſue hald 


been upon the tenure, for then it ſhould have been from the manor 
of S. and T. And yet in both thoſe caſes the tenure, and alſo 
the water-courſe, mult be given in evidence; but the iſſue is dire&- 
ly upon the fort, and but incidentally upon the tenure, &c. But it 
is objected, that the venue ought at leaſt to have been from two 
of the places; Fe/pham where the warrant was delivered (and that 
place all agree it ought to come from, for that is the moſt material 


thing) and it ought to be alſo from Walberton, the place where the 


money was levied. But that I deny, for the matter of the money 
being levied might have been left out of the indictment, though it 
will be an aggravation of the fine, for the offenſe is not returning 
the warrant. And in caſe this had been an action to recover dama- 
ges, this might have been an objection, becauſe the jury ought to 
have inquired into the levying the money, in order to have enabled 
them to aſſeſs damages. But upon this indictment it was enough to 
prove a delivery of the warrant. | 


As to the objection, that there ought to have been a place ex- 
preſſed in the warrant, where it ſhould be returned; that was not 
neceſſary, nor ever is inſerted in any warrants, And if the _—_ 
was not to be found, that would have been a good excuſe for the 
conſtable upon his defenſe ; but we mult preſume he was in the 
way. If indictments will not lie in this caſe, the act of parliament 
will ſignify nothing. 


There ought Flolt chief juſtice for the defendant : I make no queſtion but an 
to be time and indictment will lie in this caſe, but I do not like this. The con- 


place in war- 
rants ot jufli- 


ſtable is a proper officer to execute the warrant; but that which 
ſticks with me is, that there is neither time nor place mentioned 0 


a. * 
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the warrant, when and where it ſhould bc returned ; Whereas there 
ought to be both: and all proceſs in the ſuperior courts are ſo. 
Muſt the conſtable ſeek the juſtice all over the county? Indeed 


original writs in this court are returnable ubicunque; but the ſheriff 


is an officer to this court, and therefore muſt take notice where the 
court fits. But bills in this court have a place of return, and fo has 
all proceſs that iſſues out of the Common Pleas and Exchequer. 


And it is reaſonable for the juſtices of peace, who have but a ſpecial 


authority, to inſert a place of return in their warrant. 


2. The time when the warrant was returnable is not ſet out. 


All that is ſaid is, that it was ad certum diem longe abbinc fracteri- 


tum; but the certain time ought to have been ſet out, for it might 


be delivered after the return was out. It is ſaid, that poſfea, ſcilicet 

the ſaid ſecond of September, it was delivered to the conſtable the tt ſeems, this 
defendant to be executed ; but that is but evaſive, for it might be is another 
delivered after, and alſo after the return was out, and it is not ſuf- ren 
ficiently laid, that it was otherwiſe. And if it was ſo, then the it ſhould have 
not returning it is no offenſe ; for a man is not bound to execute a beer. 2% or 


Warrant, that is delivered to him after the return is out: for after e ſor 


the return is out, the warrant has loſt its force. The indictment che time under 
would have been better, if it had been for neglecting to execute the — 


warrant, for if he had not paid every perſon their ſhare, the defen- ble. 
dant had not executed the warrant. 


The caſe cited by my brother Gould of the King ver/. the over- 
ſeers of St. Clements was a plain caſe, becauſe the non-execution 
was in the pariſh of Sr. Clements. But there is no more reaſon in this 
caſe to ſay, the neglect was at Fe/pham, than at any place elſe. 


As to what has been ſaid about a high conſtable, though the High confta- 
caſe of Sharrock verſ. Hannemer, 3 Cro. 375. is, that a high con- ble. 
ſtable cannot arreſt a man for a breach of the peace within his 
view, for that he was not ſuch an officer, nor conſervator of the 
peace, whereof the common law takes any notice, for he is not 
mentioned in any book; yet that has been ſince contradicted in m 
lord Hale's time, Mich. 25 Car. 2. And it has been held, that a; Keb. 231. 
high conſtable was an officer at common law, and had power to 
do all things, which a petty conſtable can do. | 


Judgment was given for the Queen by the opinion of the three 
pune judges. 7 


Upon the former arguments of this caſe, the chief juſtice and Poniſhment 
Prvell and the court held, that in caſe an offender was but once — deer hen 
convicted, and had goods only ſufficient to ſatisfy patt of = _ ; 

| | | orteited, 
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Arte 546. 


Conviction 
pleaded. 


forfeited; that his goods could not be taken, but he muſt be impri. 
ſoned for a year, and ſet in the pillory. But in caſe he were twice 


convicted, and had goods ſufficient to ſatisfy one conviction, but 
not both; he ſhould pay one, and ſuffer corporal puniſhment for 
the other. But the law never intended he ſhould ſuffer both ways 
upon one conviction, to pay part, and be ſet in the pillory for the 
reſidue. 8 


The chief juſtice ſaid, that upon the return of want of diſtreſß, 
the juſtice of peace ſhould make a record of it, and give judgment for 
the corporal puniſhment, | | | 


The chief juſtice and Powell alſo held, that the conſtable was not 
obliged to return the warrant itſelf to the juſtice, but might keep 
that for his own juſtification, in caſe he ſhould be queſtioned for 
what he had done; but only to give him an account what he had 


done upon it. 


The chief juſtice held, that it was not neceſſary, to ſet out 
the convictions in the indictment at large, but only ſhortly, that 
ſuch an one was before ſuch and ſuch juſtices convicted ſecundum 


formam ſtatuti, et ſuperinde a warrant was iflued, &c, 


Gerrard ver/. Delaval. 


Diſcharge by N action of debt upon a bond of 200. the defendant, without | | 


the act tor 
poor priſoners charged by the act of poor priſoners 2 & 3 of this Queen, cap. 15. 


pleaded in bar 


craving oyer of the bond or condition, pleads that he was diſ- 


of a bond of The chief juſtice took the exception, that the condition of the bond 


200 J. 


not appearing, the whole 200 J. muſt be taken to be a debt, and 
conſequently the defendant not within the a& of parliament 82 
in truth the bond was only for payment of 100 J. and for this rea- 
ſon judgment was given for the plaintiff by the whole court. For 
they could not take notice, but that the whole 200 J. was a juſt 
debt to the plaintiff. 


The chief juſtice ſaid, that there were three ſorts of diſcharges 
by this act. Firſt, the original diſcharge by the juſtices of peace 
at ſeſſions out of actual cuſtody. - Secondly, if a perſon ſo diſcharged 
was arreſted again, there was a ſecond diſcharge upon common 
bail. And a third, whereby the body of the debtor was exempted 
from being liable to be taken in execution. But that the prov/ 
extended to all theſe, that no perſon ſhould have any benefit of any 
of them, that was indebted above the ſum of 100 /. principal mo- 
ney and damages. | LL 


I | | Poel 
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a Peel. juſtice ſaid, that if the money in the condition was nut. 
t paid at the day, the intereſt was damages s. 4 2 _ 
r | Judged in Michaclmas term following, and inſerted here by miſtake. 
'S 
e e 
Regina ver/. Peirſon. 
85 Writ of error of a judgment given at the ſeſſions for the S. C. Salk. 
X county of Middleſex at Hickes's hall by the juſtices of peace Nds. 
there, upon an indiment, which ſets forth, that the defendant, ment lies for 
ſuch a day and year, and at divers other days, at ſuch a place, — _ 
ot tut et adbuc eff communis lena, Anglice a common bawd, et pro 6 Mea. x "* 
p c:mmdo et lucro fuo proprio adtunc et ibidem quaſdam male difpofi- 256, 311. 
or un perſonas tam homines quam mulieres in diverſis demibus lupanari- pid 283. 
ad bus convenire, ſcortationem et fornicationem committere, adtunc et Los 299. 
dem illicite procuravit, in contemptum, &c. To this indictment 
the defendant pleaded not guilty, and was convicted, and fined 
ut 100/, And the judgment was reverſed ; for the inditment ought 
at to have been, for keeping a common bawdy-houſe. But what is 
am charged in this indictment is but ſolicitation of chaſtity, which is 
« ſpiritual offenſe, and not inquirable or puniſhable at common 
law. And ſerjeant Brodorich relied on the difference in 1 Noll. 44. 
1. 8, 9. where it is reſolved, that for ſaying a woman is a bawd, 
no action will lie at common law; otherwiſe, if you fay the is a 
bawd, and keeps a bawdy-houſe ; becauſe that is an offenſe in- 
"2 | quirable and puniſhable in a leet, | 
: 7 It was agreed both by the court and counſel in this caſe, that if 
5 F 2 verfon was only a lodger in a houſe, yet if ſhe made uſe of her 
; \ room for the entertaining and accommodating people in the way of 
64 : 2 bawdy-houſe, it would be keeping of a bawdy-houſe, as much 
For 4 if the had the whole houſe. | | 
juſt N | 
Regina ver. Welton. 
1 HE defendant was adjudged by two juſtices of the peace, S. C. Salle, 
. to be the father of a baſtard child; and the order being re- S 
8 moved into the King's Bench by certiorari, ſeveral exceptions Law, cap. 37. 
mon CEE P | P- 37 
ped were taken to it. | | . 28. 
2 1. That the juſtices had ordered the weekly payments to Be Jatticns of | 
28g made upon a particular day, viz. every Monday, in which they „ 


of money for maintenance of a baſtard on a day certain weekly and before the week is quite up. 


5 2 | | had 
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had gone beyond the power given them in the ſtatute ; for com. 
puting the time from the making of the order, the week was not 
up on the Monday. But Holt chief juſtice held that it was well. 
and if it was before the day the week was up, yet payment before 
the day was payment at the day. And Powell juſtice ſaid, that jr 


| Power. a man had a power to make leaſes reſerving the ancient yearly rent 


annually, yet if it were reſerved upon a day before the year 
up, as if the year ended at Chri/tmas, and it was e at Ma 
« 15 it would be well, purſuant to the power; which Ho 
agreed, 


Order of fuch 2. That the money was ordered to be paid to the overſeers of 
Soya Go r, whereas it ought to have been ordered to have been paid 
of the poor. to the inhabitants of the pariſh generally. But Holt held it was 
| well enough, and that if an order had been made before the 
43 of Eliz. which conſtituted overſeers of the poor, the juſtices 

of peace might have ordered the money to have been paid to two 

or three of the inhabitants of the pariſh, and ſo now they may 

order it to be paid to the overſeers. 1 ha = 


Doth adjudge, 3. But the great objection which ſtuck long with the court 


in an order by 


- twojultices ill, WAS, that after the recital of the order when it came to the adju- | 


dication, it was, we the faid juſtices doth adjudge, inſtead of 4, 
the ſingular number for the plural. Mr. Eyre to maintain it cited 
Fulkvood's caſe, 1 Cro. 489. where F. and others were indicted on 
the 3 Hen. 7. c. 2. for aſſaulting and taking a woman away by 
force and marrying her againſt her will; and the indictment was 
cepit inſtead of ceperunt ; and notwithſtanding that exception ta- 
ken, yet judgment of death was given againſt the defendants. 
But Holt chief juſtice ſaid, that the anſwer, which is reported in 

the book to have been given to the objection, is not adequate to | 
it, and is ſo very odd, that he feared the reporter was miſtaken, and 
ordered the roll to be ſearched: and upon ſearching, the roll 
was produced in court, and was intr. Hill, 13 Car. 1. Rot. 24. 
inter placita cpronae, and was not cepit as it was reported to be 
in the book, but ceperunt. And ſo that caſe being removed out 
of the way, after the caſe had depended two terms, and been 
ſeveral times ſtirred, the court for that exception the laſt day of 
the term quaſhed the order. 


wg ts e the ſame juſtices made _—_— order with the 
very ſame fault in it, 4:2. Doth adjudge, upon a certiorar! | 
that was quaſhed, Hil. 4 Annae B. K. 


Mich: 
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Regina ver/. Baines. 


miſdemeanours turned out from being clerk of the peace, 3 —_ _ 
and the order was removed into the court by certiorari; Aw urticrarito 
and for ſeveral exceptions to the order the court were all remove all 
of opinion to quaſh the order ; when Mr. Attorney took an ex- *. N — 
ception to the certiorari, becauſe it was. to remove omnes ordines not remove 
verſus Baines et Atkinſon nuper factos, and the order removed was 9 a 
erſus Baines only, and appeared to be made after the ze/te of the Fe! 
writ, And the court ordered counſel of both ſides to ſpeak to bore 7%. June 
this point. And it was argued by Mr. Weld and Mr. Broderick S nw "2% 
for Baines; and by Mr. Attorney of the other ſide. It was faid rerurnable 
for Baines, that the words ought to be taken diſtributively ; as if 2 Mich. 
B. and C. releaſe to A. all actions, which they have againſt A. it is. 
will releaſe both joint actions, and alſo ſeveral ones: that theſe 
writs ought to have a liberal conſtruction given them, becauſe they 
ze to inſpect the proceedings of other courts: as upon a certzo- 
rar1 a cauſe entred, or an order made, or an indictment found, Order made 


after the teſte of the writ ſhall be removed. That there is a 2 after dae of n 


T HE defendant was by order of ſeſſions for ſeveral groſs 6 Mod. 102. 


certiorari re- 


deal of difference between a certiorari and a writ of error; for a moved by it. 
certiarari is general, to remove omnes ordines, but a writ of error 
ij tied up to ſuch a particular record between ſuch an one plaintiff, 
and ſuch an one defendant, in fuch a plea ; and therefore a writ of 
error of a judgment between A. plaintiff, and B. and C. defen- 
will not remove a judgment in a ſuit between A. plaintiff 
and B. defendant : but a certiorari to remove omnes ordines verſus 
A. B. and C. will remove all orders againſt any of them. And | 
bo is the caſe of the King verſ. Lover, a certiorari to remove an; Keb. 102. 
indictment of force, unde L. et T. indictati ſunt : and the court 
held, that that writ would remove an indictment againſt L. only ; 
bor they held, that a certiorari was joint and ſeveral, but at" 
2 | | o 
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of a writ of error, which would not remove a ſeveral indictment. 
And even in a writ of error, in the caſe of Gay verſ. Adam: 
2 Saund. 291, 292. the writ of error was directed giori et alder. 
mannis civitatis ſuae B. ac majori et conflabularits fapulae B. pes. 
uon vicecomitibus efuſdem, ac ballivis major: et communitati jute; 
curiae Tolſel, ac ballivis et communitati curiae ſuae pedis pulveri. 
zati, of eorum cuilibet, to certify a record of a judgment quel:s 


gude fuit coram vobis in curia noſtra civitatis fraedifae fine hreti 
noſiro, &c. and the record certified was, placita in curia domini 


regis Telſel civitatis pracdictas, coram A. et B. tam wicecomitiby; 
comitatus civitatis pracdiftae, quam ballivis majore et communitate 
ejuſdem civitatis, &c. though the record certified was not before h 
many as the record deſcribed in the writ of error, yet it was held 
to be well, becauſe the coram vobis ſhould be taken diſtributive; 
as ctram all the ſaid officers, or any of them. So in the caſe of 
Ord verſ. Morton, Yelv, 211. the writ of error was of a judgment 


in ejectment before the biſhop of Durham, and ſeven others by 


Rex verſ. 
Foſſebrook, 
omnia et ſiu- 
gula iudicta- 
MEntl as 


name ; and the record certified was before the bifhop and eight 
others: and the record was held to be well removed: for ſo the 
parties be right named, any other variance will not hurt. The 
caſe of the King verſ. Foſſebrook was, a certiorari to remove all 
orders againſt A. B. and C. and the caſe was, that there was a 
joint order againſt A. B. and C. and another againſt two of them, 
and another againſt one of them only; and it was reſolved, that 
the joint order was only removed, and not the two laſt. But the 


_ reaſon of that reſolution was, becauſe the court took it, that the 


firſt was the only order was intended to be removed. Mr. Bro- 
derick urged farther, that there was a great deal of difference be- 


tween writs of error and certioraris. For writs of error are to 


deſtroy the judgment, and therefore ought to be taken ſtrictiy; 
and therefore the cafes of writs of error will be no rule to govern 
this caſe, that a writ of error can remove but one record, though 
there were many records that would anſwer the deſcription, nay, 
though there were more that were the fame ?otidem verbis: but 
that it was otherwiſe of certioraris. He ſaid, that the caſe of 


 Feſſebrook was as it is cited; but that it was reſolved by the three 


judges, abſente Holt chief juſtice. 3 Keb. 102. was directly con- 
trary: and ſo was 1 Roll. 395. Chayney's caſe, 37 & 38 Elig. i 


a certicrari iſſues to remove an indictment of forcible entry againſt 


ſeveral, naming them, where but four of them only are indiftec 
yet it ought to be removed. He faid, that joint words in all 
mandatory or prohibitory writs are taken jointly and ſeverally; a5 
if a mandamus be to ſwear two perſons duly elected, in the retum 
both their elections muſt be anſwered. He cited Nl. 212. and 
remembered the difference there taken, between writs to remove 2 


record, as pones, recordares, &c. and writs to defeat a record, f 
| writs 
3 


—— a 
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writs of error, and writs of falſe judgment. And cited the cafe 
of the procedendo, Fitz. Procedendo 3. where the procedendo 
mentioned the a iſe to have been arraigned before two juſtices, 
and in truth it was arraigned before three, and yet good. And 
Hen. 6. 2. Bro. Recordare 2, Fitz. Replevin 2. where a pon: 
in a replevin was ſued at the ſuit of the defendant, and the words 
were, et dicas praefato R. the defendant, where it ſhould have 
been J. the plaintiff ; and well. For the plea ſhall not be held 
upon the pone, but upon the plaint. And it has not been ſeen, 
that a writ of pone or recordare has been abated, for they have loſt 
their force, when the plea is removed. [But note, ſays Breok, 
that if the pone be between the plaintiff and a ſtranger, it is a 
void removing.] And in the principal caſe there the record is 
held to be well removed, though the judges cannot proceed to ex- 
amine the errors. He ſaid, that joint words ſhould be conſtrued 
ſeverally, and cited the caſe in Dier 34. and Mere 164. Bel- 
lingham's caſe, where W. B. and L. B. are pardoned omnia et 
emnimoda utloagaria verſus praefatos M. et L. ſeu verſus eorum al- 
terum promulgata; and though the words of the pardon were 
joint yet it was allowed; becauſe it ſhould be conſtrued ſeverally 
according to the ſubje& matter, ſcilicet, felonies, which cannot be 
joint: but it ſhould have been, ef eorum aliquem. So the ſtatute = 
13 Eliz. c. 1. makes it treaſon during the Queen's life to ſay, 
that ſhe is not, nor ought not to be, Queen of this realm of 
England, and of the realms of France and Ireland: and yet where 
one ſaid, that the Queen was not Queen of France nor of Ireland, 
laying nothing of England, it was reſolved to be treaſon, notwith- 
12 the word and, which was taken as or. 1 And. 133. 
2 And. 149. 


Mr. Attorney General ſaid, that Mr. Brederick agreed, that in 
cale of a writ of error no other record could be removed, but 
only one that anſwered the deſcription in the writ of error. Now 
a certigrari does not differ from a writ of error in reaſon, nor the 
nature of the thing ; for upon this writ the record ſhall be ex- 
amined. And the reaſon why this writ is brought is, becauſe a 
vrit of error does not lie upon an order of ſeſſions; and the word 
ermunari in this writ ſignifies only finally determined. And 
egrecable to this was the reſolution of that caſe in the year 1700, 
cited by Mr. J/eld. In that caſe, there was an indictment again 
all three, and another againſt two of them, and another againft 
one of them only; and they were all removed up: but the court 
would proceed only on that againſt all three, which agreed with 
the deſcription in the writ. As for Mr. J's reaſon of that caſe, 
becauſe the court took it, that the joint indictment was the only 
cne intended to be removed, that will not ſupport the Og 
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for if the writ be in its nature joint and ſeveral by conſtruction of 
law, they muſt have been all removed, becauſe the full import of 


the words of the writ muſt be anſwered ; and it is not a matter of 


election, to return them all or part only, becauſe the words of the 
writ upon that ſuppoſition are not ſatisfied by the return of part 
only. And the certiorari” was, omnia et ſingula indictamenta. 
The conſtant form of certioraris is to make them joint and ſe- 
veral, viz. omnia et ſingula indiftamenta againſt A. and B. or 
either of them : and if what is contended for of the other fide 
ſhould take place, if there were a joint indictment or order a. 
gainſt A. and B. and ſeveral indictments or orders againſt each of 


them, if one of them only ſhould bring a certiorari, this would 


remove not only the ſeveral order or indictment againſt him, but 
the joint one againſt him and the other two. For, as I ſaid be- 
fore, it is not in the election of the officer, to return up one, and 


keep back the other. He ſaid, the caſe of Keble was not againſt 


him; for that was only, that a certiorari might be joint and ſe- 


veral, which a writ of error could not be; which J agree. But 


Zalk. 148. | 


then there muſt be ſeveral words, as it muſt be intended there 
were in that caſe. The caſe in Jeluerton he ſaid was for him, but 
what would be a full anſwer to that caſe, and alſo to the caſe in 
Saunders, was, what was held in the caſe of lord Cromwell verſ. 
Andrews, Yetv, 6. that if the record is recited right in the writ of 
error in the names of the parties and the thing recovered, it would 
be ſufficient to remove the record, though there were ſome variance 
in the judges in the number of them. 


2. Another exception to the certiorari he ſaid was, that it was 
omnes ordines nuper fattos, which tied it up to orders made betore 
that time; and this order returned up was made after the tete of 


the writ. And theſe proviſional certzoraris ought to be worded 
generally, fa#tos. - 


Mr. Weld anſwered to this exception, that it was reſolved to be 
well in the caſe of Crofſe verſ. Smith, where the certiorari was to 
remove a plaint tunc nuper levatam, and yet held, that it would 
remove a plaint levied between the 7%e and return of the certtorar!. 


Upon the firſt ſpeaking to the caſe in Michaelmas term zo the 
chief juſtice ſaid, that a writ of error was only of one judgment, 
but a certiorari might affect more orders or indictments. 


Poꝛvell. What is the meaning of putting in the words, or 
either of them, in theſe writs of certiorari? In that caſe cited 
out of Saunders the court went much upon the conſtant form of 
' writs to that court, which had always gone that way: _ : 


—— 
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raed chief juſtice Saunders ſay ſo. | To which the chief juſtice 
lad, it would be hard to maintain that judgment otherwiſe. 


Upon the ſecond. argument of this caſe in Hil. z? Holt chief 
- ice ſaid, that the certiorari was to remove all orders againſt 
Atkinſon and Baines; and that there was no order againſt A. and 


B. but only againſt B. If a man brings an aſſumpfit againſt A. 


and B. upon the promiſe of both, and upon evidence it _m—— to. 
Ca 


have been the promiſe of one of them only, the plaintiff cannot 
recover; for always when two perſons are named, it is underſtood 


of them jointly, unleſs it be faid, or any of them : but it is joint 


in common parlance. As to the caſe of a pardon to A. and B. 
of all offenſes whereof A. and B. are indicted, that muſt be taken 
ſeverally from the nature of the thing; becauſe the offenſes are 
ſeveral, and conſequently ſo muſt the operation of the pardon be. 
A man may have one prohibition to ſeveral ſuits, but then it 
muſt appear ſo in the writ. So a man may have one certiorari to 
remove ſeveral indictments, but then the writ muſt mention ſe- 
veral indictments. And here the juſtices of peace cannot certify 


indictments or orders made by them into this court, without a 


writ of certiorari, as juſtices of oyer and terminer may; and 
therefore the removal of this order, whether removed or not, de- 
pends upon the efficacy of the writ. 


Powell, 1 thought you would have ſearched for the writ in 
that caſe in Keble ; for notwithſtanding any thing that is ſaid in 


that book, the writ in that caſe might be joint and ſeveral. And 


Hat ſaid, that where a report of a caſe is doubtful, it ought to be 


rerited by the record. 


Pouell. How do you anſwer the caſe of the King ver/. 

Fijebrook ? we 
Afterwards in Mich. 4. the certiorari was quaſhed, becauſe it 

was not ſufficient to remove theſe ſeveral orders; and a new writ 


granted : but it was agreed to be a good writ, to remove a joint 
order againſt A. and B. 5 


Halt chief juſtice ſaid upon one of the arguments of this caſe, 
that the juſtices of peace had beſt have a care, of making the order 


Ley ſhould return different from the record. 


Hyde 


* 


. 
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Hyde qui tam, &c. ver/. Partridge. 
Intr. Mich. 3 Am. B. R. Rot. 304. 


S. C. Salk. 713 caſe was, a ſuit was commenced in the admiralty court 
424. for ſeamens wages, and the defendant below pleaded the 
| Plea of = ſtatute 21 Fac. of limitations, and that the contract was made 

mitations to a above ten years before the ſuit commenced ; and the judge below 
ſait for mari over-ruled the plea. And the defendant below moved for a probi- 


ner's wages in rt; | | : | . . ; 
e e bition, for refuſing the plea; and the court granted it, with a i. 


1 Salk. 31,35. 


6 Mod, 11, in queſtion ; which was accordingly done, and the caſe put into 
8 declaration; and upon a demurrer to it, the caſe was ſeveral 
2 Salk. 548. 


times argued. And when it ſtood for the reſolution of the court, 
Holt chief juſtice took an exception to the plea below, that it wa 
ſaid, that the contract was made above ten years before the ſuit 
commenced, which was not material; for the cauſe of action did 
not accrue by the contract, but by the determination of the voy- 
age, and it did not appear when that was; for that might have 
been within ſix years before the ſuit commenced, though the con- 
tract was made ſo long before; and wages are not due till the de- 
termination of the voyage, whenſoever the contract is made. And 
therefore the plea ought to have been, that the voyage determined 
above fix years before the ſuit commenced. And for this fault, it 
Ante, 838. this plea had been pleaded to an action brought here, we ſhould 
have over-ruled it; and conſequently they below have done well 


4 
* 


in over-ruling it, and therefore a conſultation muſt be granted; 


elſe the matter were conliderablc. 


Pell, This exception is fatal, for your prohibition is found- 
ed upon the judge of the admiralty's refuſing to allow your plea, 


which was no more than he ought to do, for that fault in it. 


Note, this was And a conſultation was granted upon this point per clam cu. 
remedied next 2-727, But note, that the court inclined, that a conſultation ſhould 


ſeilions of par- r g ps + 
Lamentby the DE granted on the merits. For Holt ſaid, that if a contract!“ 


act tor amend- made on the high ſea, this ſtatute cannot be pleaded in the ad- 
rn tie miralty to a ſuit there for it, becauſe they have original juriſdiction 
of the cauſe, and are not within the act. And by uſage immc- 
morial they have ſued in the admiralty for mariner's wages, though 
the contract was at land; and the ſtatute ſeems by the penning, to 

be aimed only againit ſuits at common law, | | 


I | Bond 


rection to declare upon it, that the matter might come judicially 


P 7— Matos — an Mia. _ 2 3 
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Bond wer/. Barnes. 


THE defendant pleaded another action pendent in abatement, Plea with e, 
and began his plea thus, | VIZ, petit judicium de narratione, tit judicium de 


narratione is 


and concluded it thus, ande petit judicium de narratione pro eadem a ylea in bar 
cauſa pendente, et quod narratio caſſetur: and upon demurrer Mr. - _ King's 
Branthwayte prayed judgment final, upon the authority of the caſe — 
of Medina verſ. Stoughton, Trin. 12 Will. 3. B. R. where he al- 3 Mod. 281. 
ledged, it had been reſolved, that the commencement and conclu- 8 
fon to the declaration was in bar, in this court. And the court, 18s. 


ahſente Holt, held it to be in bar, and gave judgment final upon 


the firſt opening. 


But it ſeems, that it was only a plea in abatement; and no ſuch 
matter was reſolved in the caſe cited, but the contrary; and the 
judgment was only a 7 s ouſter in that caſe. ; 


Miſnomer was pleaded in the ſame manner as before in the caſe 
of North-verſ, Baker this term; and judgment final given the laſt North v. 
paper day, when the court was full, upon the opening of the caſe, Iker. 
and the manner of the plea. But it was not oppoſed, there being 
no council for the defendant. | . 


Colefatt ver. Newcomb. 


Miniſter of a donative was ſued in the eccleſiaſtical court, for 4 perſon o 
that, when he read prayers, he did not read the whole ſer- Mwnanie in 
vice, but left out what parts of it he thought fit, and for preaching the eccleſia- 
without licence. And Mr. King moved for a prohibition, upon a fiica court for 
luggeſtion that the church was a donative ; and he argued, that — won 
donatives were exempt from the juriſdiction of the ordinary, and liturgy. 
that it was a lay thing, and the biſhop could not viſit it; and that; * 228 
if the incumbent was guilty of hereſy, the ordinary could not Fart. 1 ; 
meddle with him, for the parſon was privileged in reſpect of the Ro. Rep. 483. 
place; but the patron might by commiſſion examine the matter, Nowal. 20s. 
and upon cauſe * him. Yelv. 61, 62. Fairchild verſ. Gaire, 
2 Co. 63. S. C. and Co. Li. 344. a. that the founder ſhall viſit 


them ; and Bro, Praemunire 21, to the ſame purpoſe. 


hut Powell, abſente Holt, took the difference; where the ſuit 
in the eccleſiaſtical court is in order to deprivation, and where only 
tor reformation of manners ; in the firſt caſe the court will prohibit, 

| | 6 B | but 
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| : but not in the laſt : and therefore, if in this caſe the ſpiritual court 
= | proceeded to deprivation, the court would prohibit them, but not 
till then. He faid, he had known prohibitions denied frequently 
to ſuits againſt parſons of donatives for marrying without licence 
He ſaid, that by the old canon law preaching was no part of the 
miniſter's office, however it came to be ſo much in vogue now: 
but only reading maſs, and adminiſtring the ſacraments ; and ng 
body preached then without the licence of the biſhop, but he ap- 
pointed preachers. And he ſaid, that now ſince the act of uni. 
Mandamus to formity, if the biſhop denied to grant a licence to a parſon, who 
the-biſhop to fi h, they would grant a manda him to 
grant a licence WAS t to preacn, y grant a naamus to him to grant 
to J. S. to one, and that by the act of uniformity the eccleſiaſtical juriſdiction 
preach. was ſaved. And the motion was denied. ” 


—— 


Note, Mr. Mead and Mr. Salkeld, both of the Middle Tenpl, 

told me, they had both known the chief juſtice take the ſame di- 

- ſtinction, that the parſon of a donative was liable to the eccleſia- 

ſtical juriſdiction, as he was a member of the eccleſiaſtical body, 

for perſonal offenſes, though for matters relating to the church 

he was exempt; and therefore the ſpiritual court could not de- 

prive him: but for drunkenneſs, or preaching hereſy, they might 

il cenſure him ; and that ſeems upon conſideration of the caſe in 
4 | Yehverton to be the better opinion. N | 


Benns -ver/. Parre. 


No prohibi- 8 IR James Mountague moved for a prohibition to a ſuit in the 
| 2 on 4 ) admiralty for ſeamens wages, upon a ſuggeſtion that the con- 
bh kur ler ma. tract was made by deed at land. But upon reading the ſuggeſtion, 
is  . riners wages, it appeared to be general, that the contract was made at land. 
ee Then the court directed him to mend his ſuggeſtion, and make it, 
made by deed that it was by deed. And he amended it, and made it per ſcriptum. | 

den land. But the court held, that that was not ſufficient, for it might be by 
writing, and yet not by deed; and if it were ſo, that would not 

alter the caſe, for notwithſtanding the writing, it is but a paril 

, contract. But Sir James Mountague urged, that it was a ſpecial 
Ui agreement, but that the court held did not draw it from the admi- 


ralty's juriſdiction. And the motion was denied. 


- — 4 no 
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Hackett veg. Tilly. 


T HE plaintiff brought an action of debt againſt the defendant s. C. Lil. Fer. 
1 on a bond of 2000 /. entred into by the defendant to Thomas 199% | 
Eur Eſq; deceaſed ; and this was brought by the plaintiff as admi- Net 244.0 
niſtrator to the ſaid Thomas Fox as to this bond only, in truſt for In debt on a 
dir Andrew Hackett, The bond bore date the 2oth of May 169 5. be aomie | 
The adminiſtration was laid to be granted by the archbiſhop to the this bond, the 
plaintiff the 14th of May 1705. The defendant, after an impar- veg. 
lance with ſalvis fibi omnibus et omni modis exceptionibus ad billam passen 
praediflam prayed oyer of the bond and condition. The bond gran of ad. 
appeared to be entred into to the ſaid Thomas Fox, as warden of 3 
the Neet priſon; and the condition was, if the defendant do ſome bond beſore. 
time within the ſpace of two years next enſuing the date hereof in- 11 Mod. 93. 
demnify and fave harmleſs the ſaid Thomas Fox from all actions, “ not S. b. 
that are already brought againſt the ſaid Thomas Fox, for the eſcape 
of any priſoners, that have eſcaped out of the Fleet priſon, then 
the obligation to be void, Cc. Then the defendant prayed oyer 
of the plaintiff's letters of adminiſtration, and had it; and then 
leaded in abatement, that this bond was at the time of the ma- 
lag, and yet is, a ſecurity entred into to the ſaid Thomas Fox, as 
warden of the Fleet priſon, and relating to the ſaid office of warden 
of the Fleet; and that before the granting the faid adminiſtration 
to the plaintiff, the archbiſhop the 6th of February 1704 granted 
letters of adminiſtration bonorum jurium et creditorum dicti Thomae 
Fox dgfuncti, quoad et quatenus omnia redditus pro cameris debita 
et ſecuritates per obligationes judicia five aliter quomodocunque tunc 
intratas dicto Thomae Fox, ut guardiano de le Pleet, acetiam tota 
beneficia advantagia ſummam et ſummas monetae, quae obtineri po- 
terint ea ratione de et ab aliqua perſona ſive aliquibus ay ans qu 
laſcungue, et omnia beneficia exinde habenda, cuidam Jobanni Cle- 
ments, c. prout, &c. and then he avers, that John Clements took 
on him the adminiſtration, and is alive, and thoſe letters of admi- 
niſtration in full force, &c. To which plea the plaintiff demurred. 
And exception was took to it by Mr. Fengelly, that this was mat- 
ter in bar, and could not be pleaded in abatement, becauſe it per- 
Aly deſtroys all right of action in the plaintiff; whereas in a plea 
in abatement, the defendant ought always to give the plaintiff a 
better writ: and the difference is, where it is pleaded in the plain- 
uf or defendant himſelf, or in a ftranger ; as if the ſuit is againſt 
the defendant as executor, the defendant pleads, that J. S. died 
inteſtate, and adminiſtration was granted to him, this is no bar, 
but pleadable only in abatement. 2 Lev. 190. Gramoell verſ. Selby, 
2 Cro. 15, But where the plea is, that a ſtranger is exccutor or 


admi- 
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Plea in abate- 
ment after im- 
parlance. 


- Aflault and 
battery by 
baron and 
feme for bit- 
tery on both. 


Sty. 134. 


adminiſtrator, it is a bar. Dier 202. p. 69. 5 Co. Robinſon's caſe. 
And all theſe books, viz. 21 Hen. 6. 8. un. 18. 1 Brownl 
Telv. 115. 7 Hen. 6. 13. 3 Hen. 7. 14. 4 Hen. 7. 17. 31 He, 6, 
13. 9 Hen. 6. 7. Cro. El. 102. 2 Roll. 3, 20. warrant this diffe- 
rence. See Cro. El. 111. | | 


Againſt which Mr. Raymond urged for the defendant, that 
though this might be- pleaded in bar (which the admitted) yet it 
might be -pleaded in abatement too; and that there were ſeveral 
caſes in the books, where it was held, that matter in bar might be 
pleaded in abatement. 10 Hen. 7. 11. Br. Brief 543. If a man 
pleads a plea in abatement, and he cannot come to the matter 
which goes in abatement, without ſhewing the matter in bar, the 
plea in abatement ſhould be took, as outlawry. $o in waſte in the 
tenet, J may plead a ſurrender in abatement, and yet that is a bar. 
So in replevin, property in a ſtranger may be pleaded in bar or 
abatement. 2 Roll. 2. 64. Cro. Jac. 519. Salkill verſ. Skeltm, 


Winch 26. Hil. 31 Hen. 6. 12.6, pl. 1. I Ventr. 249. Wildnan 


verſ. Norton. Hale chief juſtice ſaid, property in the defendant 


may be pleaded in bar or abatement. 2 Mod. 214. Major G 


Stebbing. verſ. Bird & Harriſon. 34 Hen. 6. 1, Receipt af 
part of the debt is pleadable in abatement, yet it may be pleaded | 
in bar. 8 8 | 


But per totam curiam, the plea is only in bar, {and cannot be 
pleaded in abatement, for the reaſons mentioned by Pengelly ; and 
therefore a reſpondes ouſter was awarded. | 


Note, this plea was pleaded after imparlance. See for that 
3 Lev. 330. 2 Lutw. 96;. Hunlocꝶ verſ. Petre, general non-tenure 
pleaded after ſpecial imparlance ; otherwiſe after general impar- 
lance, 3 Lev. 55. But ſee that record 53. that it is a ſpecial im- 


parlance. Privilege is not pleadable after ſpecial imparlance. 


1 Sid. 318. Trufſel ver ſ. Maddin. 22 Hen. 6. 7. 


Newton & uxor ver/. Hatter. 


HE plaintiffs brought an action of aſſault and battery, for a 
battery committed on them both: judgment by default, and 


a writ of inquiry was executed 17 of May 1705. and intire da- 


mages, vig. 71. 10s. Was given. And on the return of the writ 

of inquiry judgment was arreſted, becauſe the wife cannot be joined 

in an action with the huſband for a battery on the huſband, Eafter 

term laſt. After which they brought a new action, only 2 ” 
I = x it 


— en 
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battery committed on the wife, and laid it ad damnum ipſius Jobannis Aſſault and 
che husband. On not guilty pleaded, verdict was given for the . 
- plaintiff And Mr. Ketelbey moved in arreſt of judgment, becauſe for battery on 
it ought to have been ad damnum ipſorum, the damages in ſuch caſe the feme, as 
(arriving to the wife, if the husband dies before they are received ; 12 
ind cited 1 Std. 387. Heffin ver. Byles. And of that opinion was 

the court. And Mr. Raymond moved to arreſt their own judgment 


for expedition, | 


Gravely wer/. Ford. 


HE plaintiff brought an action of trover againſt the defen- T,oyer 4 d- 
T dant de duobus equis, and on not guilty pleaded, the iffue bar gui, evi- 
was tried before the lord chief juſtice Holt, laſt ſummer aſſiſes at denee of geld. 
H,rſham in Suſſex. And on evidence it appeared, that they were 
geldings: whereon Mr. Conyers counſel for the defendant inſiſted, . 
that the plaintiff ought to be nonſuited for this variance; he having 
declared de duobus equis, whereas he ought to have declared de 
gachus ſpadonibus. And on the importunity of the defendant's 
counſel, the chief juſtice ordered the jury to give a verdict for the 
plaintiff; and he ſaved this as a point, but ſtrongly inclined for 
the plaintiff. Afterwards, after Michaelmas term, 4o, viz. Dec. 10, 
1705, Mr. ſerjeant Hall attended the chief juſtice at his chamber 
in Serjeants Inn in Chancery-lane, for the defendant; and Mr. 
Raymond attended for the plaintiff, And ſerjeant Hall cited Lutz. 
1354, Mellor verſ. Borking, treſpaſs for taking vaccam; the de- 
{:ndant juſtified the ſeiſure de una juvenca, and though in other 
reſpects the juſtification was good, judgment for the plaintiff. But 
the chief juſtice held it clearly good, and faid it was the ſame 
ſpecies, and that ſpado did not ſignify a gelding any more than any 
other creature gelt; and that in treſpaſs for a treſpaſs done cum 
h Lebus, vaccis, Cc. evidence of a treſpaſs with geldings main- 
tained the declaration; and therefore ordered the poco to be deli- 
vered to the plaintiff without any difficulty. Note, if the writ 
contains leſs than the count, it is ill; as if the writ is, Qyare clauſum Variance. 
egit, and the declaration, Quare clauſa, Cc. Cro. El. 185, Eq- 
wards verſ. Watkins. So if the writ contains more than the count; 
is replevin de averiis, declaration of a horſe, Cro. El. 330. Haſlep 
verſ, Chaplin. So in Lutw. 1181. Gins verſ. Dams, 2 Ventr. 153. 
Gr; El. 829. Norton verſ. Palmer. See 2 Lutw. 1537, 8. Aden 
verſ, Harris, | 
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Regina ver. Gulſton, Stubbs, et alios. 
Miß. 3 Ann. B. R. n. 26. 


Indid ment for "fr HE defendants were indicted at the general quarter-ſeffions 
Swans of the peace held for the county of Norfolk 18 of July 1704 


ther, ad gqued- by adjournment, for that they the 25th of May 1704 wi et arms, 
dum illicitum viz. gladiis baculis et cultellis, apud Eaſt Bradenham in comitaty 


Joints c praedieto, rioteſe et routoſe ſeipſos congregaverunt et aſſemblaverunt 
c. 65. | cum intentione ad aliquid illicitum ibidem agendum et perpetrandun, 


et pacem tiftae dominae reginae perturbandum; et fic aſſemblati exi- 


 Reetites ad quendam tocum in Eaſt Bradenham prnelicto, in venellu, 


Anglice the lane, ibidem dacente ab Eaſt Bradenham praedicto ad h. 

Falſe Latin. in comitatu pruedicto, quo quoddam quercus Edi. Beagham armiceri 
2 valentium toos. adtunc ſtetit et crevit, riotoſe et routfe acceſe- 
runt, et quercum illud ipſius E. B. vi et arms, &c. ridteſe, ruut(ſs, 
illicite, et manu forti, ſucciderunt et proſtraverunt; in malum ex- 
emplam, &c. In Trinity term laſt Mr. ſerjeant Weld moved, this 
indictment might be quaſhed, becauſe to make it a riot, it ought 

to be ſhewn what unlawful act they aſſembled to do, and it was 

too general to ſay, quoddam illicitum agendum. Secondly, it was 
perfectly falſe Latin, quoddam quercus, et quercum illud ; fo that 

it does not appear any oak gtew there at all. And the court made 

a rule to ſhew cauſe this term, Sc. Whereupon Mr. Raymond urg- 

ed, 1. That it was not neceſſary to ſhew what unlawful act they af- 
ſembled to do, ſo that they did aſſemble to do an unlawful act; 

for if they aſſembled to do one, and did another, it would be a 

riot. 2. It appeared they did do an unlawful act, for they cut 
down an oak, and the falſe Latin could not vitiate. Sed non allbcatur; 


for per curiam, it is too general, and the act ought to be ſhewn, 


that the court might judge, whether the act was unlawful or not. 
Beſides, they ſaid they would not encourage ſuch ill-drawn indict- 
ments, &c. and therefore it was quaſhed. 


Pond ver /. Un | 


1 [x an indebitatus aſſumpfit brought by the plaintiff Armanuell Pmd 


Jur;/it againſt I as executor of Charles Pond deceaſed, for money received by the 
a perion ade defendant, owing to the teſtator for wages (he being a ſeaman) 
ney by autho- after the teſtator's death. On not guilty pleaded, it appeared on 
5 6 lh x xd evidence at the trial, that before the will was found, adminiſtra- 
Where there tion, &c, was granted to Anne Pond a ſiſter of Charles Pond, and 


was « will that ſhe made a warrant of attorney to the defendant to receive 
made and ex- | | | this 
ecutor ap- 3 8 

pointed. 
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this money, being 211. by virtue of which warrant he did receive 
it, and paid it to Anne before any notice given of this will. And 
by the direction of the lord chief juſtice Holt, before whom it was 
tied at Guiluball the fittings after Michaelmas term 1705. the 
plaintiff was nonſuited: for by him, though all acts done by an 
aaminiſtrator where there is a will are void, and ſuch an action in 
this caſe would lie againſt Anne Pond; yet it is hard to make the 
defendant liable, having paid the money over, before he knew of 
the will, to the adminiſtrator. | 


Burdett ver/. Newell. - 
Practice. 


Rule was made to ſhew cauſe _ a prohibition ſhould not = a — 
be granted to ſtay a ſuit againſt the plaintiff, in the court of ju nfere mon 
the archdeacon of Litchfield, for not going to his pariſh church, beanafidavit, 
nor any other church, oh Sundays or holidays, nor receiving the __— erg 
lactament thrice a year; upon ſuggeſtion of the ſtatute of Eliz. and to be cn 
the toleration act, and then qualifying himſelf within that act, was pleaded in 
and alleging that he pleaded it below, and they refuſed to receive 8 
his plea. And Mr. Raymond ſhewed for cauſe, that this fact was 

falſe, and that the plaintiff was not a diſſenter, nor had qualified 

himſelf ut ſupra, and therefore hoped the court would not allow 

the rule to ſtand, unleſs he had an affidavit of the fact; for by that 

means any perſon might come and ſuggeſt a falſe fact, and ouſt 

the Spiritual Court of their juriſdiction. Quod curia conceſſit, and 

therefore the rule was diſcharged, Mr. Carter counſel for the plain- 

tiff having no affidavr?, | CNET 


Wiggins ver/. Ingleton. 


** an action brought for mariners wages for a voyage from Ca- ge man goa 
r:ima to London, it appeared, that the plaintiff ſerved three or recover wages 
bur mofths, and before the ſhip came to London, which was the f'* = , 
i«/wering port, he was impreſſed into the Queen's ſervice ; and af- Peng e. 
terwards the ſhip arrived at the delivering port. And ruled by 

lit on evidence at Gildball, that the plaintiff ſhould recover pro 

lanto as he ſerved, the ſhip coming ſafe to the delivering port. 

Afterwards in another cauſe, the fittings after this term at G- 

bell, between Chandler and Meade, in ſuch an action it appeared, Chandler ver. 
that the plaintiff was hired by the deferidant at Caroline to fetve on Meade. 
board the Jane ſloop, whereof the defendant was maſter, from 

(uarelina to England; at 34 per month: that he ſerved two months, 

then the ſhip was took by a French privateer and ranfomed ; and Ship ranſom'd 


and ſed. 


jeſt as the came off of Phmouth, the plaintiff was imprefſed, Bc. mie wer. | 
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and then the ſhip came ſafe into the river of Thames, where ſue 
diſpoſed of her cargo: and by Holt, the plaintiff can have no 

wages, the ſhip having been took by the enemy and ranſomed 
Mr. Raymond inſiſted, that in that caſe he ſhould recover pro rate 
and that the uſage among merchants was fo; which Halt ſaid, if 
he could prove, it would do; but wanting proof of it, the plainti® 
was nonſuited. 


Maitland ve, Taylor. 


N action was brought in Middleſeæ on an obligation, the con. 
5 dition was to pay a ſum of money at ſuch a place in Londlu. 
The detendant, after oyer of the bond and condition, pleaded pa- 
ment at the day, Sc. And on iſſue joined, it was tried in Midal- 
ſex before the lord chief juſtice Holt, and verdict for the plain- 
tiff. And the laſt day of the term Mr. Harris moved in arreſt af 
judgment, that this ought to have been tried in London. But held, 
that according to the caſe of Croft and Boite in 1 Saund. 246. and 
Carth. 448. Jew werſ. Brigs, 3 Lev. 394. and dame Caluerley verſ. Leving, it 
was aided after verdict; by the judges Powell, Powys, and Gaul, 

Holt being abſent. Antea, 330. 1 5 5 


Tyſon ver/. Paſke. 


S. C. Salk. N action of debt was brought by the ſheriff of Cambridgeſtire, 
200, 333. upon the 29 Elis. cap. 4. for his fees for executing an egit; 
Addon lies for and upon il debet pleaded, there was a verdict for the plaintiff. 
fees for exe- And Mr, Page and Mr. ſerjeant Chefhyre took ſeveral exceptions 
s in arreſt of judgment. Firſt, that no fees were due for executin? 
The «tion an clegit within the ſtatute, and conſequently that the action lay 
was laid in not; for the land extended may be of little value, and theicfore it 
ee is unreaſonable that the ſheriff ſhould have poundage of the whole 
at Cambridge. debt, And where the land lies in ſeveral counties, a man may p. 
more in fees than his debt. And the caſe of Bridge and Carr, 

2 Cr. 103. was Cited: an afſump/it, in conſideration that the plaintif 

would execute a writ of elegit for a friend of the defendant's, to 

pay, Sc. and held, that no action would lie, though the money 

promii-d to be paid was no more than his ſhilling pence came tv. 

2 Mod. 240. In anſwer to this exception ſerjcant Parker cited the caſe of Fi 
vo f. Ledvs, which was intr. Hil, 28 & 29 Car. 2. C. B. Ret. 1410. 

where in the very ſame action judgment was given for the plaintiti, 

and tirat judgment affirmed in the King's Benc a the record of which 

aflirmance is I. 29 & 30 Car. 2. B. R. Rot, 386. As to the ob- 

jection, where the land ſhould happen to lie in ſeveral countics, 

| : | ' there 
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he 'here was nothing of that in the preſent caſe. The reaſon of the 


no caſe in 2 Croke he ſaid was, becauſe in that time the judges held no 
d, aon would lie upon the ſtatute; but that has been held otherwiſe 
ta, ace, 1 Cro. 286, 287. Jones 307. where actions are maintained by 
; bad erif3 for fees for executing capras ad. ſatigfaciendum. 
if 
Hit chief juſtice ſaid, that there was no reaſon why the ſheriff 
hould not have fees, as well for executing an elegz?, as an extent 
upon a ſtatute. Upon the writ of elegit, the ſheriff returns, that he 
his taken an inquiſition, and extended the defendant's land, and 
vlirered it to the plaintiff. And there is a /berate in the body of 
o- the writ of elegit, otherwiſe in caſe of an extent upon a ſtatute 
2 here muſt be a liberate. And in the caſe of the elegit, upon the 
Th turn of delivery, the plaintiff may enter; and he can do no 
1 more in caſe of a ſtatute after a /zberate executed, for he muſt not 
in- eater by force. The return of liberari feci is a full execution of 
of the writ of elegit, and by that the plaintiff becomes tenant by 
ld, (git, and may maintain an ejectment; and he may enter and aſ- 
and fn his intereſt upon the land, and the aſſignment will be good. 
, 1 For the defendant's continuing in poſſeſſion after the return of the 
uld, writ, turns the plaintiff's eſtate to a right, and therefore he muſt 
l enter before he can aſſign it over. 
Pruell juſtice ſaid, that the like caſe with this was adjudged in 
| the Common Pleas, while he fat there; that all the objections, 
| that are here made to the action, were made there, and over-ruled : 
ire, das the court there reſolved, that the ſtatute of Elig. mentioning 
git; extents, that ſhould not be confined to extents upon ſtatutes only, 
tiff. but ſhould be carried to extents upon elegits, eſpecially when they 
ions were both equally liable to the ſame exceptions. As to the objec- 
ting ton how it ſhould be, when ſeveral elegits were to go into ſeveral 
ay counties, they ſaid, they would give their reſolution in that, when 
e it t came in queſtion; and therefore he was of opinion, that the 
hole weriff ſhould have his fees for executing an egit. The other two 
0 ages agreed, | | 3 
Ae, ; 
ntiit The ſecond exception, and which was the only one that ſtuck In an inquiſi- 
s, to with the court, vas, that the plaintiff had laid in his declaration, 79" Ma 
oney that the inquiſition was taken apud villam Cantabrigiae praedictae; of naxing the 
e to. ind there was no Cambridge mentioned before. And this objection place, aided 
1 as inforced two ways: Firſt, that there was no venue where this 3 
410. tt, which was ſo material, and the very ground and foundation tor fees. 
atiti, of the ation, was done : Secondly, that it did not appear, that 
hich this inquiſition was taken within the county of Cambridge, as it 
ob- cght to do, to intitle the plaintiff to his action. For as Powell 


ntics, jaltice aid, there are more towns in England of that name beſides 
there 6 D | | that 
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that where the univerſity is, and for ought appears it might be one 
of them, where this inquiſition was taken, and conſequently out 
of the county, and ſo the execution void, and conſequently the 
plaintiff has no cauſe of action. Br 


After conſideration as to the firſt part of the objection, it was 
reſolved by Holt chief juſtice (to which the others agreed) that thi; 
was helped after verdict by the ſtatute 17 Car. 2. cap. 8. as no 
venue, the cauſe having been tried by a jury of the proper county. 
And he compared it to the caſe in 1 Lev. 207. upon an iflue joined 
in an action of covenant, whether J. S. had any title to Shrob-wa!: 
in the foreſt of Mhittlewocd in the county of Northampton : the 
action was laid in London, and the venire facias was from Shrc6- 
walk, And though it was agreed, that a walk in a foreſt was but 

4 liberty, and no place from which a venue could ariſe, yet this 
e dry want of a venue was aided by the 17 Car. 2. the iſſue having been 
confined fince tried by a jury of the county, where the matter in iſſue aroſe, 
to the letter, As to the ſecond, it was anſwered by the counſet for the plaintiff, | 
Where ce 1c. and reſolved by the court, that that was helped by the verdict, for | 
tion is laid; the iſſue being upon il debet, if the elegit had been executed out 
but that is not of Cambridgeſhire, it had been a void execution, and conſequently 
this cate, * againſt the plaintiff, and the jury muſt have found for the defen- 
on here is laid dant, quod nil debet. And therefore a verdict being now found for 
in the * the plaintiff, it muſt be intended that Cambridge is in the county of 
e ee al. Cambridge; for it muſt be intended that a record was given in evi- 


fo, and ſo dence of an inquiſition taken within the County of Cambridge. 
within both + 1 | 
the letter and | , 8 

meaning of Judgment was given for the plaintiff. 


Billings very. Eeds. 
Intr. Mich. 1 Ann. B. R. Rot. 170. 


8. C. Salk. 4 PON a ſpecial verdict in an action of treſpaſs for taking the | 
612. plaintiffs horſes, the caſe was, a gentleman here in town 

Fog e ee: had a chariot and harneſs of his own, and contracted with the | 
PlwKhintiff to furniſh him with a pair of horſes and a coachman when- 
ever he ſhould have occaſion, and paid him for it 100/. per annum. 
But the plaintiff had no licence from the commiſſioners of hackney 
coaches to keep hackney coaches. And whether any perſon could 
let coach horfes here in town to a gentleman, to drive him about 
town, except he had a licence to keep a hackney coach, was the | 

queſtion upon the 5 & 6 Will. & Mar. cap. 22. And the caſe was 
argued by Darnall King's ſerjeant, and Mr. Attorney General for | 

the defendant, but manifeſtly againſt the ſtream ; the court from 


the 


the q 
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the beginning conceived it a clear caſe for the plaintiff, And upon 
the ſecond argument the court gave judgment for the plaintiff, be- 


cauſe though in the beginning of the licencing clauſe, ſe#. 3. and 


alſo in the prohibitory clauſe, ſect. 5. hackney. coach or coach 
horſes are mentioned in the disjunctive, yet that muſt be under- 
tood coach horſes to be uſed with a hackney coach. For all the 
other proviſions in the act are reſtrained to hackney coaches, as the 
number to be licenced, the fine to be paid, and the annual rent; 
and if the act had intended that keeping hackney horſes, diſtin& - 
from hackney coaches, ſhould have been licenced, it would have 
made ſome proviſion about it, and have reſerved ſome revenue out 

of it. And Holt and Powell ſaid, that the forfeiture of 5/. being 
for keeping a hackney coach or horſes without licence, could be 
extended to no keeping of coach horſes, but ſuch as the commiſ- 
ſioners had power to licence, and might have been licenced by the 
commiſſioners; but for the reaſons beforementioned hackney coach 
horſes diſtinct from a hackney coach cannot be licenced to be kept 
by the commiſſioners, and therefore the keeping them without li- 8 
cence is not within the reſtraining clauſe. And they ſaid this would Note, upon 
be a very hard conſtruction, for at this rate, if a gentleman's horſe 2 3 
fell lame he could not hire another, but muſt either buy another Powell faid, 
or lie ſtill ; that this trade of letting out horſes had been uſed a and the chief 
long time, and was lawful for any man to do by the common law, He agus, 
and therefore the ſubje& ought not to be reſtrained from it with- a pair of — 
out expreſs words: that this particular manner of keeping a coach fe, and B. had 
and hiring the horſes, was a method known and in uſe before this ec e ans 


let them to B. 
act was made. — who drove 


them about 
with the coach as hackney, that this would be keeping a hackney coach without licence in both of them. 


Judgment was given for the plaintiff, 


Wallis ver/. Lewis. 1 See 2 Saund. 


: ; | 207. 

. 3 If an executor 
N an action upon the caſe the plaintiff declared as executrix, brings an acti- 
and the declaration ſet forth, that the defendant was indebted to on asexecutor, 


20 3 3 . where he need 
ter ut executrict for monies of the teſtator received after his death „ 


by the defendant to the plaintiff's uſe ut executricis; and being ſo (elf execucr, 
ndebted promiſed to pay, &c. The plaintiff had judgment by vit f reed not 
lait, and a writ of inquiry of damages returned. And Mr. Dee },,;.,, n n 


profert in curia 


moved in arreſt of judgment, that the plaintiff had not in the de- of the leners 


Claration made any profert of the letters teſtamentary. — N 


5 Aun, c. 16. 


Tilt chief juſtice. This declaration being grounded on a pro- 
miſe to the executrix herſelf, the naming her executrix was but 
ſurpluſage. For if an executor gives an authority to another to re- 

| ceive 
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cCeeive money of the teſtator's, payment to that perſon is payment to 
Ante, 436. 4 executor. So where 7. S. receives money of the teſtator's of 
365. his own head, the executor may if he pleaſes allow the receipt; 
and then it is money received to the uſe of the executor. 80 if 8 
executor be poſſeſſed of goods of his teſtator's, and they are taken 
out of his poſſeſſion, and the executor brings trover or treſpaſs, he 
may in the declaration name himſelf executor if he will, but he 
need not produce the will in court, becauſe he is ſufficiently int. 

+ tuled to the action upon his poſſeſſion. | Hs 


And Powell faid, that he might bring the action in his own 
name, though he never had actual poſſeſſion. | | 


And afterwards at another day upon the motion of Mr. King, 
judgment was given for the plaintiff. > | 
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Lamine ver. Dorrell. 


= 328 
ä 


Iedebitatus N an indebitatus aſſumpſit for money received by the defendant 
4 to the uſe of the plaintiff as adminiſtrator of J. S. on non afſu 

 againſl the for- pleaded, upon evidence the caſe appeared to be, that J. S. died in- 

_— — teſtate poſſeſſed of certain 1r7/þ debentures ; and the defendant pre- 

24miniftration tending to a right to be adminiſtrator, got adminiſtration granted to 

was repeated, him, and by that means got theſe debentures into his hands, and 

E diſpoſed of them: then the defendant's adminiſtration was repealed, 

x Salk. 27. and adminiſtration granted to the plaintiff, and he brought this 

6 Mod. 151, action againſt the defendant for the money he fold the debentures for. 

2 5 And it being objected upon the evidence, that this action would not 

lie, becauſe the defendant ſold the debentures as one that claimed 

a title and intereſt in them, and therefore could not be ſaid to receive 

the money for the uſe of the plaintiff, which indeed he received to 

his own uſe ;- but the plaintiff- ought to have brought trover or de- 

tinue for the debentures: the point was ſaved to the defendant, and 


now the court was moved, and the fame objection made. 


* . 
* e — 
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Powell juſtice. It is clear the plaintiff might have maintained 
dctinue or rover for the debentures ; but when the act that is done 

is in its nature tortious, it is hard to turn that into a contract, and 
againſt the reaſon of afſump/its. But the plaintiff may diſpenſe with 
the wrong, and ſuppoſe the ſale made by his conſent, and bring an 
action for the money they were ſold for, as money received to his 

2 Lev. 245. uſe, It has been carried thus far already. Howard and Wood's 


the profits. 


Lal 


caſe is as far: there the title of the office was tried in an action for 
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Holt chief juſtice. Theſe actions have crept in by degrees. I 
remember, in the caſe of Mr. Afon, in a diſpute about the title to 
the office of clerk of the papers in this court, there were great coun- 
el conſulted with; and Sir William Jones and Mr. Saunders were 
of opinion, an indebitatus aſſumpſit would not lie, upon meeting 
and conferring together, and great conſideration. If two men If two men 
reckon together, and one overpays the other, the proper remedy a 3nd 
in that caſe is a ſpecial action for the money overpaid, or an the nk 
account; and yet in that caſe you conſtantly bring an indebi- dibitarus of- 
jatus aſumpſit for money had and received to the plaintiff's uſe. e © 
Suppoſe a perſon pretends to be guardian in ſocage, and enters in-. 
to the land of the infant, and takes the profits, though he is not — 5 
rightful guardian, yet an action of account will lie againſt him. dus guardian. 
do the defendant in this caſe pretending to receive the money 
the debentures were ſold for in the right of the inteſtate, why 
ſhould he not be anſwerable for it to the inteſtate's adminiſtrator ? 
If an action of rover ſhould be brought by the plaintiff for theſe 
debentures after judgment in this indebitatus aſſumpſit, he may Former reco- 
plead this recovery in bar of the action of 7rover, in the fame jy" _ ; 
manner, as it would have been a good plea in bar for the deſen- 4 tur & ws. 
dant to have pleaded to the action of trover, that he ſold the de- ver. 
bentures, and paid to the plaintiff in ſatisfaction. But it may be 
2 doubt-if this recovery can be pleaded before execution. This re- 
covery may be given in evidence upon not guilty in the action of 
trewer, becauſe by this action the plaintiff makes and affirms the 
act of the defendant in the ſale of the debentures to be lawful, and 
:onſequently the ſale of them is no converſion. | 


Afterwards the laſt day of the term, upon motion to the court, 
they gave judgment for the plaintiff, And Holt ſaid, that he 
could not ſee how it differed from an indebitatus afſumpfit for the 
profits of an office by a rightful officer againſt a wrongtul, as mo- 


rey oy and received by the wrongful officer to the uſe of the 
rightful, 


Courtenay verſ. Strong, 


ASunffit, the plaintiff declared, that the defendant, in conſidera- 5 ”__ 
tion that the plaintiff at the requeſt of the defendant had 6 Mod. 265. 
reed with him, that he quaſdam terras cum pertinentiis in L. Conſideration 


en in the S vor of the defendant, et onerabiles una cum aliis au,. 


3 . . . . f that whereas 
cum ſolutione cujuſdam annualis redditus 401. tunc nuper cou: the defendant 


_ 9 7 had lands in 
dn, out of which J. S. had an annuity, that the defendant ſhould enjoy without diſturbance ſrom 


uff by reaſon of that annuity, no conſideration, 
| | 6 E | 


cſi 
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ceſfi cuidam Jobanni Courtenay, pro termino annorum tunc et adbuc 
wenturorum, quiete occuparet durante vita cujuſdam M. L. abſque 
moleſtatione ipſius Jacobi Courtenay (the plaintiff) ratione ejuſdem 
.annualis redditus, promiſed to pay the plaintiff, &c. and alſo that 
the defendant in conſideration, that the plaintiff at the requeſt of 
the defendant had agreed with the defendant, that he quaſdam 
alias terras cum pertinentiis im L. praedicto, then in the poſſeſſion 
of the defendant durante vita cujuſdam M. L. quiete occuparet, pro- 
miſed to pay the plaintiff, &c. Upon non aſſumpſit pleaded there 
Was a verdict for the plaintiff, And Mr. Eyre in Micbaelmas term 
laſt moved in arreſt of judgment, that here was no conſideration, 
for the rent charge appears to be John's and not Fames's. 


Mr. Sguib moved ſeveral times for judgment, and cited 1 Rl], 

22. u. 22. aſſumpſit in conſideration that the plaintiff at the requeſt 
of the defendant would permit the defendant to have and hold a 
meſuage and land then in the occupation of the defendant to his 
own uſe, the defendant aſſumed to the plaintiff to pay the plaintiff 
13/. at Michaelmas after, for rent for the premiſſes; and held a 
good conſideration, although it did not appear, that the plaintiff 
had any eſtate in the meſſuage at the time of the promiſe, and it 
did appear that the defendant was then in poſſeſſion of it. And 
I Roll. 29. u. 61. 3 Cro. 703. aſſumpſit, that where A. was in- 
debted to B. and A. came to C. and intreated him to pay B. and pro- 
miſed to repay him again, and thereupon C. promiſed to pay the debt 
to B. and after did not pay it; A. may have an action againſt C. on 
the promiſe, becauſe of the mutual promiſe from A. to C. whereby 
C. may be indemnified: and an action will lie for C. againſt A. up- 
on it, even without averring payment to B. (And it ſeems to me, 
that B. alſo may have an action againſt C. being the perſon ſot 
whoſe benefit the promiſe was made.) So here, the plaintiff might 
maintain an action againſt the defendant, without any other conſi- 


dcration than the mutual promiſe from the plaintiff to the de- 
ſendant. N | | 


Io the firſt caſe Mr. Eyre anſwered, that the contrary had been 
adjudged, 3 Cro. 8 59. And if it had not been ſo, yet this cate 
| differed from that, becauſe here the title to the rent charge, of tlic 
plaintiff's own ſhewing, was in another, viz. Jabn Courtenay, and 
muſt be intended to continue ſo, unleſs it had been ſhewn to have 


been granted out of him: in that caſe the thing only ſtood 1n- 
different. | . | 


Helt chief juſtice. You ſhould have ſaid, that the rent charge 


was aſſigned by Jun to James the plaintiff. You would have us 
antend it, but we cannot, ; | 


oy 
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Powell juſtice agreed, that when it is ſaid in the declaration, 
that the rent was granted to Jobn Courtenay, it muſt be taken to be 
his rent. After this caſe had depended a long time, now this term 


judgment was given for the defendant. 


u chief juſtice, The quiet enjoyment is no conſideration, 
for the plaintiff had no right to charge or moleſt the defendant ; 
that right appears of their own ſhewing to be in John Courtenay 


2 ſtranger. And a promiſe not to do a thing, which the perſon 


that makes the promiſe cannot do, is nothing, no conſideration ; 
but the promiſe granted on that, is merely nudum pattum. 


Mr. Szuib urged, that it was helped by the verdict, for now it 
muſt be intended to have been proved in evidence, that the plaintiff 
had a title to the rent-charge. | 


Holt. The verdict cannot help it. You mult allege a ſufficient 
promiſe in your declaration, | 


Powell juſtice, If the plaintiff proved the promiſe in the de- 
clration, he muſt have had a verdict. | 


Powell and the others agreed, Part of this caſe is of the report 


| of Mr. Pengelly. 


Knight verſ. Barker. 


T Rover was brought for 400 peciis, Anglice ends, of deal-boards: 5: C. Rep. 
not guilty being pleaded, verdict was for the plaintiff; and Sir 2 3 
James Mountague moved in arreſt of judgment, that it was uncer- Trover for 400 
tain, what an end of board meant; it ſhould ſhew, how many foot bade of cal- 

or inches they were. And after ſeveral motions, judgment was — 


- given for the plaintiff, becauſe ends of boards ſeem to be a term of 


art, and are ſufficiently known among workmen, Stile 75, 1 Keb. 
34. Walcott verſ, Tappin. 
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* In a convic- 


coals contrary to that act, viz. leſs than 36 buſhels to 
See theſe ſta- the chaldron, &c. And the conviction being removed 
tutes 30 cen. into the King's Bench by certiorari, it was quaſhed, becauſe 
Pi . c. 10, there was no place mentioned, where the coals were ſold; which 
3 Ann. c. 28. ought to have been, in regard that the power of the lord-mayor 
* 7 fr. 2. js only in caſe of coals expoſed to ſale in the city of Londm and 
300. 2. e. 26. liberties thereof. If the coals were expoſed to fale in any other 
4Geo-2.©-30. county, then the power of convicting is in the juſtices of peace 
2a: 29% * of that reſpective county. And therefore the lord-mayor, to have 
17 Geo. 2. intituled himſelf to a juriſdiction, ought to have ſhewn in the con- 
viction, that the coals were ſold within the city of London or the 


' liberties thereof; and for want of that, the conviction is naught. 


to be ſhewn. 


tion for ſel- 3-7 Regina ver/. Highmore. | 

ling coals con- 35 | TE 8 | | 
5 1 | H E defendant was convicted before the lord-mayor of 
og a London, upon the 16 & 17 Car. 2. c. 2. for ſelling 


o 


c. 35. 


23 * 2 | 
. 26. | | 
Rhodam ver. Watſon. 
| Variance 'A Writ of error of a 3 dgment in the court of Berwick : the 
N Toe. 5 II writ of error was, in redditione judicii . quae furt, &c. 
c. 13. l 1. de quodam debito quinquaginta librarum, quod idem W. a praefato R. 


whereby v., exigit, &c. and the record returned was, a Jequela pro 54 J. debt. 
| mendable, And for this variance the writ of error was quaſhed by the whole 


court. 


The judgment was for 50 J. and therefore ſerjeant Broderick 
would have had the words in the writ of error de quodam debito 501. 
refer to judicii, and not to loquelar, and ſo being judicii de guodam 
debito 50 J. loquelae quae fuit, &c. But Holt ſaid, that could not 
be, becauſe of the following words, quod idem W. a jraefato 15 

a 2 1 | exIigin, 


„rere 


exivit, which ties up the words, de quodam debito 501. to the word 
quela for that only is a demand, and not the judgment, the de- 
mand by the judgment being transferred in rem Judicatam. 


k * : 2 . . A FS - þ / 
Regina ver. Deman. 


H E defendant, was indicted of perjury, and the indictment pe ju atwgn- · 
ſet forth a trial had before the lord chief baron, afſeciato ed before tde 

fbi J. S. by ni prius in Middleſex ; and that the defendant, being . Pr 
ſworn before the lord chief baron upon the holy Evangeliſts, de- ciate. 
poſed ſo and fo, which was falſe, er fic the defendant commiſit vo- Hawk. P. C. 
lutarium perjurium coram the lord chief baron, affociato fibi J. S. gbr. 203. eap. 
judgment was given againſt the defendant by nibil dicit. And now 1 176. 
the defendant appearing in court, ſerjeant Broderick moved the Goldſ. 191. 
court in his behalf in arreſt of 2 ; and it being doubted; Rs 
whether he were not too late, chief juſtice ſaid, that after N 
judgment by nibil dicit judgment has been arreſted, but never after After judg- | 
judgment upon demurrer. Then. ſerjeant Broderick took exception, 24% * —— 


that this oath could not be at the trial ſet forth in the indictment, ments judg- 


for the trial was before the lord chief baron and the aſſociate, but ment may be 
the oath before the chief baron without the aſſociate; and the aſ- *"***%, bat 
ſignment of the perjury differs from the oath, for that is coram the judgment oa 
chief baron and aſſociate, where the oath was before the chief baron demurer. 
only, and that is a material part of the inditment. And for this 


variance he prayed, that judgment might be ſtayed. 


Holt chief juſtice. The trial is not faid to have been before the 
chief baron, aſſociato fibre, &c. And the aſſociate need not be 
mentioned in every part of the indictment, where the chief baron 
is mentioned: but this is according to the conſtant form; in the mf 
prius proceſs, the diſiringas, and the jurata, and in the continu- 


ances, the aſſociate is never mentioned, but only in the entry of the 


een. And by the 18 Eliz. c. 12. which eres the nifi prius in 
Madiſex, there is no direction, that the judge ſhould have any 
late, | | T | 3 


 Prvell juſtice. It ſhall, be intended, that the aſſociate did con- 
tinue with the chief baron all the trial, having been mentioned to 
have been there at the beginning. 


Mr. Eyre for the proſecutor ſaid, that the oath was ſaid to be 
edtunc et ibidem in eadem curia. 


Judgment was given, that the defendant ſhould be ſet in the 
” Vaughan 


pillory, 
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| Voaughan ver. Lucking. 


What ſhall be N action upon the caſe: the plaintiff declared, that the de. 
a ſufficient fendant was paymaſter of , and in conſideration 
averment,12® of, ©c. promiſed the plaintiff, that he ſhould be his clerk, ſo long 
Kg a caſe on as the defendant ſhould be paymaſter ; and avers, that he the plain- 
promiſe. tiff continued to ſerve him in ſervitio praediffo till ſuch a time. 
and then the defendant the plaintiff extra ſervitium ſuum penitu 

dimiſit et expulſit. After verdict for the plaintiff it was moved in 
arreſt of judgment, that the plaintiff had not averred, that the 
defendant continued paymaſter at the time he turned the plaintif 
out of his ſervice, and conſequently the plaintiff had not et out 

a good cauſe of action; for the defendant was to continue the 
plaintiff his clerk, only ſo long as the defendant continued pay. 
maſter. | 5 8 
But it was anſwered and reſolved by the court, that it was aver- 
red in the declaration, that the defendant was once paymaſter; and 
he ſhould be intended to continue ſo, unleſs the contrary did appear. 
Alſo that it was faid, that the defendant the plaintiff extra 2 
tium ſuum penitus dimiſit et expulfit ; which could not be, if the 
defendant were not paymaſter. But to that anſwer it was objected 
for the defendant, that it was extra ſervitium ſuum generally, and 
not extra ſervitium ſuum praedictum, and ſo might be ſome other 


ſervice. 


But Holt ſaid there was no other ſervice mentioned, and it would 
bea foreign intendment to intend any other. And Powell ſaid, that 
in the words ee pri. there was ſervitio praeditto, viz. that 
the plaintiff ſerved the defendant in ſervitio praedicto; and then, 
© when he comes and ſays, he turned him extra ſervitium ſuum, tht 
muſt be intended the ſervice the plaintiff ſerved him in. And all 
the court agreed, that no other ſervice could be intended. Alſo, if 
the defendant's office had not continued at the time of his turning 
away the plaintiff, he could never have had a verdict. 


Judgment was given for the plaintiff, 


Moverly 
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Moverly veg. Lee. 


A Hanh, in confideration the plaintiff would provide, meat, s. c. atk. 


drink, &c. the defendant promiſed to pay him ſo much as the 558- 


plaintiff babere meruit, and avers in fact, that he babere meruit ſo VidtFarr. 106. 


much, &c. Upon non afſumpfit pleaded, there was a verdict for the 


plaintiff, There were other counts in the declaration. 


Mr. Mountague laſt term moved in arreſt of judgment, that the 
promiſe was void, to pay ſo much as the - plaintiff habere meruit, 
which is the præterperfect tenſe, and denotes the time paſt, and 
conſequently could be nothing ; for a man could not have deſerved 
any thing, for a thing to be done in futuro: and conſequently in- 


tire damages being given, judgment ought to be arreſted. 


Mr. Acberley ſaid, that it was but falſe Latin, and that was stat 4. Geo 2. 
aided after a verdict by 18 Blix. c. 14. Secondly, that it wanted e. 26. forturn- 


ouly a daſh to make it meruerit, and that would have been well; cen fig 
and the court would ſupply the daſh : thirdly, that if the count Sg, ex- 
by reaſon of that word was inſenſible and impoſſible, the court 2% all the 
would reject it, and intend that no damages were given for it, and jeofails xe 
give judgment on the reſt of the promiſes. To the firſt it was an- Eg pro- 
ſwered and agreed by the court, that this was not falſe Latin, but dig. 
falſe ſenſe, that there might be ſuch a promiſe made, but it was 

void in its operation. And Powell ſaid, that nothing could be 


given in evidence on the declaration, but meat and drink found 


after the promiſe, for which it was impoſſible for the plaintiff to 


have deſerved any thing at the time of the promiſe. And Hole 
chief juſtice ſaid, that a verdict cannot help nonſenſe, that the 
words of the 18 Elix. were, that after a verdict the judgment 
* ſhould not be ſtayed or reverſed, by reaſon of any default in 
* form, or lack of form, touching falſe Latin;“ but that the act 
did not ſay, that a judgment ſhould not be ſtayed or reverſed after 
a verdict for nonſenſe. Secondly, that the court could not ſupply 
the daſh, for that would be to make it quite another word, 
Thirdly, that there never was any caſe, where an inſenſible or im- 
poſſible count was rejected, and aided after verdict, And upon 
theſe exceptions the cauſe reſted till the laſt day of this term, and 
then upon motion the court held, that they would take the words 
in the declaration to be the very words of the promiſe. And 
as if the words of the declaration had been in writing under 
the party's hands, they muſt have conſtrued the promiſe ac- 
cording to the intent of the parties, and not have put ſuch a 
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conſtruction upon it, as to make the promiſe void: ſo her- 
upon this declaration they would conſtrue it according to 
intent of the parties, which muſt be % pay the plaintiff ſo 
much as he ſhould deſerve for the meat, hint Sc. found, and 
not conſtrue it ſo as to make it a void contract. That indeed 
according to the grammatical conſtruction of the words, the pr 
miſe was nonſenſe and void; but yet the parties certainly meant 
ſomething by it, and that meaning they the court muſt endeavour 
to find out, and underſtand the proce accordingly, rather than 
by 9 the grammatical conſtruction of the words of the pro- 
miſe „ . 


77 . . . -: > 


5 5 * 


Judgment for the plaintiff. The queſtion ſeems to me to be, if 
the plaintiff ought not to have purſued the intent and meaning of 
the promiſe in his declaration. „ ee 


Miſtakeof he A FT ER verdict in an action upon a. penal ſtatute made 6th 
Ayle ofthe, L of the late King and Queen, it was moved in arreſt of judg- 
2 fatal, ment, that the ſtatute was laid to be made r2th of Muenber 
6 Will. 3. whereas at that time the Qugen was alive, and the file 
1 Salk. 181. vas Vill. & Mar. and in regard there was vo ſuch ſtile of the 
King at that time, for that miſtake of the ſtile the” judgment 
Was arreſted. | "IE '# 4 A EE OILY gr Fe ne | 
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Mem. The queen did not die till December 28, that year. 
Read ver /. Charnley. es 


We Pe K. of error of a judgment in the court of Curie, upon 
e mee e: a ſcire facias againſt bail, the ſcire facias was, that the de- 
Carliſle ina fendant ſecundum uſum et conſuetudinem ejuſdem curiae, ac civitatis 
ſeire uu praedictae a tempore, &c. uſitatam et *approbatam manucepit pro 
n dun eodem Thoma Kemp, quod ipſe diftus Thomas Kemp flabit rettus in 
curia, in et ſuper querela praedicta, et defalt. ad nullum diem jo: 
inde dandum faciet, nec ſe retrabet, nec "fe abſentabit ab executione 
Judicii fi judicium inde verſus eum redditum fuerit, ſub poena in- 
currendi et ſubeundi executionem hujuſmodi judicii, | contingat - iþ- 
Jum Thomam Kemp in aliquo praemiſſorum_ tefaltam facert, inde 


legitimo modo convinci. 


Mr. Ward took exception to the recogniſance, that it differed 
from the recogniſances taken in this court, and r was 
illegal and void, this recogniſance being poſitive, that the = 


t the 
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4 ſhould render himſelf, but thoſe in this court, only if the 
defendant do not pay the money, that then he ſhould render his 
body to priſon. . | J EL LORIE” mr 5 


Hul chief juſtice. They are both the ſame: the words in 

this recogniſance are, that the defendant ſhall not withdraw nor 

abſent himſelf from the execution of the judgment. Now if the 

defendant pays the money, that is an execution of the judgment, 

and 2 the recogniſance is performed. If a capias ad me 155. 
endum be returned, non eſt inventus, and the money be not 216, 233. 

paid, then the defendant hath withdrawn and abſented himſelf ken Ry 

from the execution. And the bail may plead payment by the Vent. 262. 

principal. | 1 Fi . VBI $ Keb. 349- 


2 ho 7” 2 Lev. 212. 
| A | | 12 Mod. 112. 
Powell juſtice agreed. Judgment affrmed. So 


Mr. Eyre and Mr. Ward: for the defendant in error, to main- 

tan the judgment below, took theſe exceptions to the declaration. 

Firſt, that the plaintiff in his declaration had not intituled himſelf 

lufficiently to this common. For it did not appear what ſort of 

eſtate it was he had, to which * common. It could 15 
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be taken to be a copybold oftate, becauſe it wes net fold a be , 
n chit damm, which ys eſſential to a copyhold eſtate ; for ſee. 
olds may be granted and held by copy of court: oll, bur then 


they are not ad voluntatem domini, which makes the difference be. 


| tween them and copyholds. And for this were cited 1 Cry, 229, 


where it was laid in a declaration, that ſueh lands were granted in 
SS, aud his heirs by copy of ceurt-roll, nau fernnduy wn. 


J. S. and charged the defendant with 


dum confuetuginem manerei praedicfti the reverſion and rent to the 
uſe of J. N. end his beirs: and the lord of the manor at the fame 
court granted the reverſion and rent to J. N. to hold to him and 


bis heits, eccerding to the cuſtom of the maner, &c. And upon 


demurrer the conuſance was held to be infufficient ; for that the 
lands being to be taken to be frechold, they ought to have a ſpe- 
cial cuſtem to paſs them by ſurrender in court, and was not 
enough to ſay, that he furrendred them ſecundum conſuctudinen 
manerii; but the cuſtom thould have been fully ſet forth, +72, 
guad infra manerium pruedidtum et tempore, &c. tali babtbatw 


Lumſuectudo, &c. and that they muſt be to be freehold, though 


it is ſhewn chat J. S. was ſeiſed according to the cuſtom of the 
manor, becauſe it is not ſaid at the will of the lord. 2 Luv. 


1165, 1166, 1191, 1174. Where in replevin the defendant avowed 


as grantee of the manor of V. for rent arrear, and ſhewed that 
the place where time whereof, Sc. was parcella manerii de M. u 
fer Jotum* tempus ſupraditium tenementa cuftomaria didi maneri 
el dimufja et dimiſibilia per copiam rotulorum ariae manern! prar- 
difti by the lord of the manor, or his ſteward ow7rungue 
Sc. ea capere volenti, &c. ad terminum vitae, &c. ſe con- 
Suetedinem manerii praedicti: and that the lord of the manor at 
his court of the manor ric jour per ropiam rotulrum curiae ꝙiſ- 
dem manery granted the place where, to one J. S. pro 99 dum 
ficunduw confuetudinem manerii praeditti vendring rent, Ec. and 
upon demurrer the avowry was held to be ill, becauſe oe. 
1 | | 
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did 44 olantaters Amin, and fo. muſt be taken to be freebeld, 


Bulfir. 230. There in eſſump/it the plaintiff declared, gud: cum 
125 1 dominice ſuo ut feeds ferundum conſuetudinem manerii 
＋ K. of a houſe, in conſideration the plaintiff would ſurrender 
the fame to the uſe of the defendant, the defendant promiſed, Sec. 
and the plaintiff averred. that he did ſurrender; and the court re- 
folved that this could not be taken to be cepyhold land, but yet 
zue judgment for the plaintiff. For freehold land might pak 
by ſurrender by cuſtom, and it was not neceſfory to ſhew the 
cuſtom in the declaration. And in pleading a copybold eſtate, 
you always ſay ad voluntatem domine. Cu. intr. 9. An action by 
2 commoner copyholder, for depaſturing the common : there he 


time whereof, c. peroella manerii de B. and by all that time 
diwifſum et dimiſibiie per capiam rotulerum curige manersi proedibit 
by the lord or his ſteward, to any perſon that would take it in 
fardo fimplici, fc. ad voluntatem domini fectmdum confeetudinem 
nanerii proedifs, And when be comes to ſhew the grant to 
himſelf, he purſues that form. 80 is Raf. intr. 627, 2. It caa- 
not be taken to be a freehold eſtate, becauſe it is ſaid to be parcel 
of the manor, and a freehold eſtate cannot be parcel of a manor, 
2 Roll. Abr. 120. So that there can be no 
out in this declaration, and conſequently the plaintiff cannot re- 
cover, Secondly, ſuppoſing this declaration the court can 
take the eſtate to be either freehold or copyhold, yet the common 
i not ſufficiently claimed. For if you take it for a copyhold 
citate, the cuſtom ought to have been alleged exprdily and ſpe- 
cally, quad infre menerium talis habetur, necnon a tempore cipius, 
Ec. habebatur, conſuetudo quod, fc. and not as here, per conſur- 
tudinem infra manerium praedictum  tempore, Cr. witatan er ap- 
probatam habnere er habere conſuruere, Gc. as in the caſe before. 
And fo it is laid in 4 G. 31. 6. Vaugb. 251, 253. where in treſ- 
pals, the defendant juſtified under a cuſtom for the copyhold te- 
nants of a manor to haue falem et ſeparalem paſturam in the place 


wacre; and the cuſtom was laid with a o- cunjurtrdinem in codem 


aanerio, &c. wfitataw ct approbatam | et bubere conſueacre, 
Sc. And my lord Vaughan gays, it is double, including both the 
cuſtom of the manor, and the claim by reaſon af the cuſtom, 
which ought to be ſeveral, And the cœutt ſhould judge, whether 


the chim be according 40 the cuſtom alledged. 3 Gro. 385. Ia 
debt upon an eſcape, the plaintiff declared, that he recovered a 


judgment againſt N. 8. in Loder, and ſued a capias ad fatisfa- 
aendum againſt him; upon which nar of inventus was returned: 
upon which one of J. S's ſureties being in priſon upon a plaint 
there, was detained in execution fecrndun conſuctudincm civitatis 


fracdifae ; and. upon demurrer the declaration was held to be ill, 


becauſe 


(bews, that the tenement, to which he claimed his common, was 


caſe as is ſet 
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Salk, 363. 


that the caſe cited out of 1 Cro, 418, was after a verdict. 


becauſe it was not expreſly ſaid, that there was ſuch a cuſtom , 


but only ſecundum conſuetudinem : and according to that way of 


laying the cuſtom mentioned before out of 4 Co. 31. 6, are the pre. 


cedents in the books of entries, Co. intr. 123. b. Roft, intr, 627. 


and beſides, the common is claimed here tanguam ad tenements 
cuſtumaria ſpectantem, which cannot be in caſe of a copyhold, 


for a copyholder hath common by reaſon of the cuſtom, which 


annexeth the ſame to his cuſtomary eſtate; and therefore, if the 


copyholder purchaſe the freehold of his copyhold eſtate of the 


lord, and thereby infranchiſeth the ſame, his common is deſtroyed. 
And ſo is the caſe of Marſham verſ. Hunter, 2 Cro. 2 53. and in 
2 Broonl. intr. 96. that clauſe is left out. Indeed the greateſt 


part of the precedents are as this is, but they paſſed /ub filentis, 


and therefore now it comes to be diſputed, the reaſon of the thing 


ought to prevail. If it be taken to be a freehold eſtate, then the 


declaration is much worſe ; for then the plaintiff ought to have 


preſcribed in a que eftate, and cannot make a title by cuſtom : and 


tor that was cited 1 Cro. 418. where the plaintiff declared, that 
he was poſſeſſed of a cloſe in the pariſh of M. for years, and that 
within the ſaid pariſh there is, and time whereof, - &c. was a 
cuſtom, that omnes occupatores of the plaintiff's cloſe, time where- 
of, &c. habuerunt et habere conſueverunt a way, Cc. Aſter 1 
verdict for the plaintiff upon not guilty pleaded, the judgment 
was arreſted, 'becauſe he ought to have preſcribed in him that had 
the inheritance, and could not claim it by way of cuſtom. To 
the objection, that this was a poſſeſſory action, and therefore the 
plaintiff had no need to ſet out any title, according to the caſes of 


Stroud verſ. Birt, &c. it was anſwered, that where the plaintifi 


in his declaration undertakes to ſet out a title, and ſets it out in- 
ſufficiently, the declaration will be ill, though the ſetting out the 
title was more than needed. And the caſe of Dorne verſ. Caſt- 


ford, Mich, 9 Will. 3. B. R. was cited, where leſſee for years 


brought an action upon the caſe, for ſtopping his way, and pre- 
ſcribed in a que eſtate: and after verdict for the plaintiff, judgment 
was arreſted, becauſe, though it had been enough to have faid lo- 
buit et habere debuit (which were part of the words of the pre- 
ſcription, and, as was urged, ought only to ſtand, and the reſt bc 
rejected) yet when the plaintiff has laid a. preſcription, which is 


ill, it will vitiate his declaration : and the court cannot reject one | 


part of an intire ſentence, and retain the reſt. And the ſame an- 
ſwer was given to the objection, that the verdict would make this 
declaration good, it being found by that, that the lands were parce! 
of the manor, and that there was ſuch a cuſtom for common, 
neither of which could be, unleſs it was a copyhold eſtate. And 
the caſe of Dorne ver/. Caſhford cited to that: and it was obſerved, 
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the caſes alſo of 2 Cro. 315. debt upon a bond: condition, that the 
ſaintiff ſhould enjoy ſuch lands without eviction : the breach was 
aſſigned, that the plaintiff had the lands recovered from him by 
verdict in ejectment upon a leaſe made by one E. but did not ſhew 
what title E. had to make the leaſe, but only that he had good | 
title: and upon a rejoinder that the recovery was by covin, and iſſue 2 Saund. 139. 
upon the covin, and a verdict for the plaintiff; yet the judgment W 
was arreſted for the inſufficiency of the breach, becauſe it was not wit 2 Cro. 
ſaid, that E. had a prior title before the plaintiff's title, for it might 315. Cove. 
be, E.'s title was under the plaintiff, 2 Saund. 136. aſſumpfit, in — 
conſideration the father of the defendant, whoſe ſon and heir he is, a five /ur con- 
was bound to the plaintiff, &c. the plaintiff intending to ſue the — 
defendant, he promiſed in conſideration of forbearance, to pay, &c. al 
and on non aſiampſic pleaded there was a verdict for the plaintiff, breach af 
but the judgment was arreſted, becauſe it was not ſaid, that the fa- FOE 
ther bound himſelf and his heirs, and ſo there was no conſideration brake joe at 
for the promiſe. And from theſe caſes it was obſerved, that where ils to the 
the plaintiff in his declaration, Cc. ſets out his title inſufficiently, od | 
or afſigns an inſufficient breach, a verdi& will not help it: that the igue upon e- 


caſes before cited of Stroud werſ. Birt, &c. were not adjudged u p- j<Qing, and a 


on the verdict, for thoſe declarations would have been good upon W the 
dem 1 | yet judgment 


Broderick and Cheſhyre ſerjeants, for the plaintiff in error argued, 
that the declaration was good enough. And as to the firſt excep- 
tion they ſaid, that this muſt be taken to be copyhold, for it is 
ſaid to be parcella manerii, which freehold land cannot poſſibly be, 
and alſo that it is fenta per copiam rotulorum curiae manerii illius, 
and farther that the plaintiff is ſeiſed of it, wut tenens cuſtumarius ejuſe 
dem in feodo fimplict ſecundum conſuetudinem ejuſdem manerii. And 
in 4 C. 24. 6. 31. b. it is reſolved, that the two main pillars, up- 
on which copyhold eſtates ſtand, are, that the land is parcel of the 
manor, and that it has time out of mind been demiſed and demiſa- 
ble by copy of court-roll, The words, that he is ſeiſed ut tenens 
cuſtumarius, neceſſarily imply, that it is copyhold ; for this is the 
phraſe which is uſed where a lord of a manor preſcribes for com- 
mon for him and his copyhold tenants in the ſoil of another, viz. 
pro ſe et tenentibus ſuis cuſtumariis, and no more. Co. intr. 9. a. 
and in Raft. intr. 131. 6. where a cuſtom is pleaded for copyhold 
tenants to ſurrender out of court: they are called only tenentes cu- 
fumarii, In Co. intr. 123. where a cuſtom to grant by copy is ſet 
out in an action of debt for rent againſt the leſſee of a copyholder, 
and alſo a grant purſuant to it; in both, the words ad voluntatem 
_ are —_— and no more in effect ſaid than here. So in 

intr. 373. where grants by copy were found in a ſpecial ver- 
dict, the ſame words Ss omitted, and only ſaid gan vel. 
fudinem . 
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rudfriem maneris. And as to the caſes that have been cited, they ; 


do not come up to the caſe in queſtion, In the caſe in 1 Cro, 229, 
there were not the words Zenens cuſtumarius, nor parcella manerij. 
In the caſe in 2 Ventr. there were indeed the words parcella mane- 
711, but there were not the words fenta per copram rotulorum curige 
manerii illius, nor ut tenens cuſtumarius: that the caſe in 3 Bulli. 
was rather for them, becauſe the court there went upon the want 
of tenta per copiam rotulorum, which is ſaid in this caſe. To the 
ſecond objection, that the cuſtom ought to have been ſet out ſpe- 
cially, and not with a per conſuetudinem, it was anſwered ; that 
the cuſtom was well enough laid in ſubſtance, and the informality 
of laying it would be cured by the verdict. If a man makes title 
as coufin and heir, and does not ſay coment, yet that is well upon 
a general demurrer. Where a man preſcribes for common without 
number, the want of Jevant and couchant is helped after a verdid, 
though it is the very meaſure of the common. Sty. 428, 1 Mud.) 
75. 2 Sid. 87. In action upon the cafe for ſtopping his way 
to his houſe, the plaintiff preſcribed in a que glate to a way to his 
houſe, but did not fay, that his houſe was antiguum, but the want 
of antiguum meſuagium was helped by the verdict. Latch 110, 
Palm. 420. And as to the objection, that the common was claim- 
ed as appurtenant to the cuſtomary tenements, whereas it was 

purtenant to the cuſtomary eſtate ; they anſwered, that the prece- 
dents were all fo, though it muſt be confeſſed, that according to 
the caſe in 2 Cr9. the common is in ſtrictneſs appurtenant to the 
cuſtomary eſtate. And for precedents were cited 9 C. 113. the 
entry of that caſe, Co. intr. 9. Dyer 363. ö. 1 Saund. 349. 2 Saund. 
321. Co. intr. 574. Winch intr. 931, roa, 1111. Herne 81. 
Brotonl. red. 423, 430. The court agreed, that if it did not ſuff - 
ciently appear to them on this declaration, whether this were com- 
mon belonging to a copyhold or a ſrechold eſtate, it would be ill, 
becauſe they could not give judgment for they knew not what. 


- And the chief juſtice put the caſe of an action ſor ſtopping the | 


plaintiff's lights: it would be a good declaration to ſay, that the 
plaintiff. was poſſeſſed of a houſe, in which were ancient lights, 
and that the defendant ſtopped them. But in treſpaſs for abating 
the nuſance the defendant in his juſtification muſt have preſcribe 
for the lights, and ſhewed the commencement of his term. And 
in the caſe of a declaration, if the defendant plead kberum tenemen- 
tum, the plaintiff muſt reply, and ſet out his title. They did allo 
agree the difference between a declaration, and an avowry: that a 
declaration being againſt a wrong doer is good without fetting forth a 
title; otherwiſe of a bar to an avowry, or a juſtification. And 
therefore if this plea had been in a juſtification in treſpaſs, or in 2 
bar to an avowry damage fraſant, it would have been unqueſton- 


ably ill. But the chief juſtice and Powell differed, whether wow 
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declaration the plaintiff had ſet out a title tie! quel, or no. The 
chief juſtice held, that it was only a deſcription of his eſtate, and 
not any ways a ſetting out of a title. He ſays indeed, that he and 
all the cuſtomary tenants of his tenements ought and uſed to have 
common ; but if he would have ſet out a title, he ſhould have ſaid 
quad conſuetudo talis eft, for all the copyhold tenants to have com- 
mon: and then he ſhould have ſhewed a grant from the lord to 
himſelf, and that the tenements were demiſed and demiſable, Ce. 
as muſt have been done in a bar to an avowry. Powell thought, 
that when in his declaration he mentioned the cuſtom, that ſhewed 
that he intended to have ſet out a title. And though in poſſeſſory 


ations the plaintiff may declare upon his poſſeſſion, without ſetting 


out his title; yet if he undertakes to ſet out a title, and ſets it out 
inſufficiently, the declaration will be ill. Which rule the chief 


juſtice agreed. As to the objection of ad tenementa cuſtumaria per- 


tinentem, the chief juſtice ſaid, that if the common belonged to the 
copyhold eſtate, it did belong to the tenements, and that all the pre- 
cedents were 10. | | | 


The chief juſtice ſaid, that the great difference between copy- 
holds and cuſtomary freeholds which paſs by ſurrender is, that the 
copyholder is in by demiſe from the lord ; but in caſe of thoſe 
cuſtomary freeholds the lord is only an inſtrument: and in pleading 
one's title to a copy hold eſtate, it is enough to ſhew a grant from 
the lord. But that will not be a good title in caſe of thoſe cuſtom- 
ary freeholds ; but you muſt ſhew, that the ſurrenderor was ſeiſed 
—— made a ſurrender to the lord, who granted it to the ſur- 
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Aﬀer great deliberation the court this term reverſed the ju 


in the Common Pleas, and gave judgment for the plaintiff 


hit chief juſtice. The fault in this declaration is helped by the 
verdict, It is fully enough expreſſed to ſhew it to be copyhold eſtate, 
tnough it be not ſo formally done. It is ſaid to be parcel of the ma- 


nor, and that by the cuſtom of the manor the plaintiff is intitled to 
common, and all this is found by the verdict. It ſhould have been 
kad indeed, that the tenements were held at the will of the lord 


according to the cuſtom of the manor, to have them appear fully to 


have been copyhold ; but unleſs they were copyhold, it is impoſli- 
ble this finding can be true. I mentioned a cale this term between 
Bickerflaffe and Perkins, which is reported 1 Sid. 218. where an 
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rendering rent, for rent accrued after the death of the teſtator; and 
upon non detinet pleaded there was a verdict for the plaintiff: and 
it was moved in arreſt of judgment, becauſe the plaintiff had got 
ſhewed what eſtate the teſtator, that made the demiſe, had; for 
the intendment prima facie is, that a man that makes a leaſe for 
years is tenant in fee ſimple, by his carving out a particular eſtate, 
and if ſo, then the reverſion and rent could not come to the plain- 
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tiff: and therefore the plaintiff ought to have ſhewed, that his te. 

ſtator was poſſeſſed of a term for years, and made an under. leaſe, ; 

the reverſion to himſelf, &c. and for want of that it was agreed of a 

f all hands, the declaration would have been ill upon demurrer: and g 

| yet this declaration was held to be well after verdi&, becauſe the } 

| verdict had found the plaintiff's title; for now that had found, that : 
48 the eſtate the leſſor of the teſtator had, was a term for years, and : 
49 riot only ſo, but alſo that it was larger than the term demiſed to ; 
4 the defendant, ſo as a reverſion of the term was in the teſtator; for i 
489 if that had not been ſo, the plaintiff could never have had a verdid. 6 
1 Now that was a greater defect than this in this caſe, the intend. b 
[ 3 ment being againſt the plaintiff, and the defect in the plaintiff's 
1 . | , 
we _ Powell juſtice retained his former opinion, that this was a defect 
. in the title, and that the plaintiff had undertaken to ſhew a title. 
i} He agreed alſo the former difference between declarations and avow- : 
ries ; and that though in declarations it is not neceſſary to ſhew a 

title, yet if you do ſhew a title, and ſhew it inſufficiently, it will t 

be ill upon demurrer. But he held, that it was cured by the ver- [ 

dict, for a defect of title in a declaration may be helped by verdid. ; 

And he put the common caſe, that an aſſignee of a reverſion brings ; 

debt for rent, and in his bee does not ſhew an attornment; : 

on nil debet pleaded, and a verdict for the plaintiff, the defect i; 7 

helped. And unleſs theſe tenements had been copyhold, this verdict 

could never have been found, becauſe unleſs they had been ſo, they } 

could neyer have been parcel of the manor. p 

SeerLut.126, Powys Juſtice ſaid, that he had ſpoke with judge Blencove, and ; 

_ a Gd he had informed him, that they did not conſider in the Common 5 

Cone Pleas of the verdict's finding the tenements to be parcel of the R 

Pleas. manor. | ar 

Gould juſtice ſaid, that in the caſe of St. John againſt Moody old 1 

Hale ſaid, that however it might have been upon demurrer, it wi tit 

„ | helped by the verdict; for all defects of title are helped by a verdidt ke 
21 And he put the caſe of the want of attornment put by Powell, 5 
11 in 
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Regina ver /. ballivos, burgenſes et communitatem villaa 1 


de Gippo. 
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Mandamus to reſtore Mr. ſerjeant Whitaker to the place and g. C. 2 gat. 
A office of recorder of the town of Ipſwich ; they made a ſpecial 434- 
return, which as to the matters. which were debated in court up- 4 wy = 
on the return, was this: the writ was directed to them by the name 6 Rep. 65. 
of ballivi, burgenſes, et communitas willae de Gippo in comitatu Suf- W * 262. 
filk: then the return was: reponfio ballivorum, burgenfium, et com- ," 
munitatis villae five burgi Girppwici in comtatu Suffolk ad breve 9 Rep. 48. 
buic ſchedulae annexum. Nos ballivi, &c. villae five burgi Gipp- n. Car. 416, 


; Ro. Abr. 
wici in comtatu Suffolk, Sc. And then returned, quod villa de * p. 1t. 


Gippwico eft et tempore cujus, &c. fuit antiqua villa et antiquus bur- Yelv. 116. 
gus, ac burgenſes et inbabitantes ejuſdem willae are, and by all the h 
time aforeſaid were, a body corporate, tamen diver/is temporibus per 
varia nomina cognitum et nuncupatum and then ſet out the charter 
of confirmation of King Charles II. in which, among other things, 
are theſe clauſes ; that they ſhould have unum virum diſcretum et in 


lgibus Angliae peritum, who ſhould be their recorder, and that J. S. 


EF ˙ m Go > OD —_ RY; 


— 
co 


a ſhould be their preſent recorder continuandus in eodem officio pro | 
x et durante vita ſua naturali, nifs interim pro malegeſtura in officio 1 
4 ills, froe aligua alia rationabili cauſa, abinde amotus eſſet per bal- 
" lrvcs, burgenſes, et communitatem, &c. pro tempore exiſtentes, vel 
x fer majorem partem eorum, quorum ballivos, Ec. duos eſſe volutt ; ac- 
8 'tiam ballivis, burgenſibus et communitati, &c. et majori parti eorun- 
5 im pro tempore exiſtentibus, quorum ballivos, &c. pro tempore ex- 
3 i*entes duos eſſe voluit, talibus et conſimilibus caſu et caſibus ple- 
1 nam proteſlatem et authoritatem idem nuper Rex dedit et conceſfit, 
bh | Ec. tam praefatum FJ. S. quam aliquem alium recordatorem, &c. in 
oy fyierum eligendum pro tempore exiflentem ab hujuſmodi officio recor- 
catoris, Fc. totaliter expellere et amovere: and that whenever the 
ice of recorder ſhould happen to be vacant by death, Cc. the 
we walk, burgeſſes and commonalty for the time being, or the major 
2 part of them, of whom the bailiffs ſhould be two, ſhould chuſe 
yu another pro vita ſua vel aliter, at the pleaſure. of the bailiffs, bur- 
| gelſes and commonalty, ita quod ſuch recorder ſhould be removeable 
ard removed as aforeſaid pro malegeſiure, or any other juſt caule : 
old d that the recorder ſhould take an oath well and truly to execute 
_ things belonging to the ſaid office; and that the recorder for the 
90. ume being, together with the bailiffs and four of the burgeſſes to 


o clected out of the portmen ſhould be juſtices of the peace of the 
aid borough : and that if any burgeſs or freeman ſhould be elected 
. into the office of one of the bailiffs, one of the portmen, &c. and 
gina er notice of ſuch election ſhould refuſe to execute the _ of- 
5 = ces, 
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fices, the common council of the town ſhould have power to fire 

| ſuch perſon ſo refuſing ; and that the bailiffs, burgeſſes and com. 
monalty ſhould have power to levy ſuch fines by diſtreſs and ſale 
of his goods. Then they return, that upon the death of J. . ſer- 
jeant Whitaker was duly choſe by the bailiffs, burgeſſes, and com- 
monalty for the time being, the bailiffs for the time being being 
actually preſent, recorder, to hold the office ad libitum of the bai. 
liffs, burgeſſes and commonalty : and that he took the oath' of re- 
corder, which they returned in hacc verba, in the latter end of which 
is this clauſe, you ſhall at all times to the beſt of your learning give 
your advice and counſel to the bailiffs of the fame town for the 
time being, how they ſhall order and execute their proceſſes and 
* judgments according to the form of law, and to the moſt ho- 
* nour and profit of the ſame town:“ and that afterward and in the 
ſame manner ſerjeant Whitaker was confirmed recorder for his na- 
tyral life. And then they return, that ſerjeant Wh:taker, the bai- 
liffs, and one of the juſtices elected out of the portmen, on the 6th 
of January 1702. appundtuabant quod ipſi tenerent ſeſtonen: pacis 
for the borough in the Motehall there upon the 14th of January 
following, at two in the afternoon : and that a precept was iſſued 
out by the ſame perſons accordingly the fame day to the ſerjeants 
at mace, to return a grand jury, and ſummon all officers, whoſe 
attendance was neceſſary, and to proclaim the ſeſſions: and that 
the ſeſſions was proclaimed accordingly by the crier : and that fer. 
jeant Whitaker had notice of all the premiſſes: and that the bailiff, 
and the other juſtice, and the jury, and all other perſons neceſſiry 
to the holding a ſeſſions, except the ſerjeant, aſſembled at the day 
and place appointed, and there remained ſeveral hours, and were 
ready to have held a ſeſſions of the peace for the borough, if ſer- 
jeant Whitaker had been preſent ; but the ſerjeant did not come at 
the hour appointed, nor all the afternoon, to the place appointec, 
licet ſolemniter exactus, but voluntarily and without any reaſonable 
cauſe abſented himſelf, fo that by reaſon of his abſence the ſeſſions 
could not be held according to the appointment and notice, to the 
great detriment of the bailiffs, burgeſſes, and commonalty, and 
againſt the duty of the ſerjeant's office. Then they return another 

| ſeſſions of the peace, appointed to be held on the firſt of 4pri! 
1703. and the ſerjeant's default as before, mutatis mutandis. Then 
they return farther, that the ſerjeant had ſeveral court-rolls, books, 
writings, and deeds, concerning lands belonging to the bailiff 
burgeſſes, and commonalty, and likewiſe letters patent, whereby 
divers franchiſes were granted to them by Edw. 4. in his hands and 
poſſeſſion, which belonged to the bailiffs, burgeſſes, and common” 
alty: and that thereupon they made an order, that the ſerjcant 
ſhould deliver them to the clavigers of the corporation upon notice 
of the order; but the ſerjeant, though he had notice of the pt 
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efuled to deliver them to them, to the great detriment of the bai- 
ifs, burgeſſes and commonalty. And they return further, that 


one Edward Gaell being choſen one of the portmen, and refuſing 
to accept of the office, and qualify himſelf, pretending that he was 
i difſenter from the church, the bailiffs and common council bein 


aſſembled to conſider, whether they could compel him to hold the 


office, and concerning the ſetting a fine upon him, and levying it, 


and diſtraining for it, for not taking the office upon him, the bai- 
liffs aſked the ſerjeant's advice about it, and he, though he was 


then in the common council, refuſed to give the bailiffs his advice, 
againſt the tenor of his oath, and the duty of his office of recorder. 
And they alſo return another refuſal to other bailiffs upon the ſame 
matter. Then they return that upon the gth of June 1704. the bai- 
lifs, burgeſſes and commonalty being aſſembled, the bailiffs actual- 
y preſent, they had notice of the ſeveral miſdemeanors before alle- 
ged and committed by the ſerjeant in the execution of his office of 
recorder; and upon conſideration thereof they ordered, that the 
ſerjeant ſhould have notice of the premiſſes objected to him. Then 
they return the notice in haec verba, which took notice of the ſe- 
veral miſdemeanors before alleged, and required him to anſwer them 
if he could; and as to the not holding the ſeffions of the peace, 
was in theſe words: Why you did not by your attendance aſſiſt 
Mr. Bailiffs, and other her Majeſty's juſtices of the peace, for 
*« this town at the Motehall in Ipſwich, on the 14th of January 
„% 1702, and alſo on the 8th of April following, at which times 


« cyer and terminer and gaol-delivery holden for this town, ac- 
* cording to the ſeveral uſual proclamations publickly made for 
«that purpoſe, you knowing that by the charters of this town no 
ſeſſions of the peace could be holden for this town without the 
actual preſence of the bailiffs and recorder thereof: and to ſhew 
c.uſe why he ſhould not be diſcharged of his office of recorder for 
the ſaid miſdemeanors. Then they returned, that they ordered 
that notice to be delivered to him, and that notice ſhould be given 
him to anſwer to the ſaid matters ſo as aforeſaid objected to him, 
and to ſhew cauſe on the 8th of September next following to the 
bailifts, burgeſſes, and commonalty, why he ſhould not be diſ- 
charged from his office of recorder, for the ſaid miſdemeanors in 
his faid office: and that the ſeveral notices in writing were deliver- 
ed to the ſerjeant on the 10 of Auguſt 1704, And then they 


© and place there Thould have been the general quarter-ſeffions of 


return, that upon the 8th of Seprember aforeſaid, the ſerjeant - | 
0 


peared before the bailiffs, burgeſſes, and commonalty, the bail 
being actually preſent at the Metehall, and then and there praedictae 
ſharules malegeflurae praedicto Carolo in officio ſuo recordatoris, &c. 
in praeſentia et auditu praedicti Caroli per curiam illam ei objeftae 
farrunt ; the ſerjeant anſwered, guoad foo non attendencias ad ſeſ- 
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ones pacis praedictas, he expected to have been ſent for, when 
they were ready: and as to the other articles, declared that he was 
not bound to anſwer to them, and refuſed, and did not anſwer any 
thing to them, Whereupon adtunc et ibidem auditis et plene in. 

telleclis per eoſdem ballivos, burgenſes, et communitatem, Ec. prae- 
dictis ballivis, &c. pro tempore exiſtentibus tunc et ibidem actualite- 
praeſentibus, all the matters and miſdemeanors objected to the ſer- 
jeant in his office of recorder, &c. and heard proof of them by 
divers credible witneſſes, and heard all the matters alleged by the 
ſerjeant in his defenſe, adtunc et ibidem confideratum fuit et adju. 
dicatum per ballivos, burgenſes et communitatem, &c, praedifis bal. 
livis, &c. pro tempore exiſtentibus tunc et ibidem actualiter praeſen. 
7ibus, that the ſerjeant was guilty of all and each of the miſdemea- 
nours objected to him as aforeſaid in his office of recorder, mod) ct 
forma prout, Ec. and that for the miſdemeanors aforeſaid he 
ſhould be removed: and then and there, per eoſdem ballivos, bur. 
genſes, et communitatem, &c. pro malegeſturis illis in officio ſu 
praedito the jerjeant debito modo amotus fuit, and that he was never 


elected into the office ſince; and therefore they had not, nor ought 


to reſtore him: ef ulterius certificamus quod burgenſes, et inbabi- 
tantes villae five burgi praedidti, aut aliqui eorum, nunquam incor- 
 porati fuerunt, nec ullo tempore legitime nuncupati fuerunt, per n- 
men ballivorum, burgenfium et communitatis villae de Gippo in comi- 
' tatu Suffolk, prout in breve huic ſchedulae annexo mentionatum tf. 
Several exceptions were taken to this return. Firſt, an exception 
ſtirred by the chief juſtice, that in the power given in the charter 
to the bailiffs, burgeſſes, and commonalty, or the major part of 
them, to turn out a recorder pro malegeſiura, the bailiffs are made 
of the quorum, and therefore the bailiffs conſent was neceſſary to 
the doing of it; and here in the return they had only ſaid, that 
the bailiffs were preſent, but not that they did conſent, as they 
ought. | | 


Two anſwers were given to this exceptiof. Firſt, that this muſt 
be underſtood like the like clauſes in commiſſions of oyer and fer- 
miner, peace, &c. which require the preſence of the perſons named 
in the gqucrum ; but it was never yet thought, that their actual con- 

ſent was neceſſary to every act that was done, and that if they dul- 

ſented the majority could not act; but there conſent has been always 
taken to be included in the conſent of the majority. Secondly, 
that it was returned here, that he was debito es amotus per bal. 
lives, burgenſes, et communitatem, which muſt be underſtood ©t 
them all, and conſequently both bailiffs conſented. 


This exception was over- ruled by the court, partly upon the 


ſecond anſwer, and alſo becauſe the quorum the bailiffs ſhould be 
1 two, 
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two, was like the majors parti eorum, no more than the law im- 
plied. For as in all cotporate acts, the act of the majority is the 
act of the whole, ſo the bailiffs being the head of the corporation, 
nothing can be done without their preſence ; and this is ſo, though 
no ſpecial proviſion be made for it by the charter. And ſo it comes 
within the rule of exprefio eorum quae tacite inſunt nibil operatur, 
and conſequently their expreſs conſent is not neceſſary, but is in- 
volved in the conſent of the major part. | 

To the cauſe of forfeiture aſſigned in not holding a ſeſſions of 
the peace, two exceptions were taken. Firſt, that a ſeſſions of 
the peace might be held without him, he not appearing to be of 
the quorum, and two juſtices of the peace may hold a ſeſſions of 
the peace. And ſecondly, admitting it could not, yet firſt, they 
ought to have ſent for him; and ſecondly, they ought to have 
ſhewn ſome ſpecial damage to the corporation by the not holding 
the ſeſſions. To this it was anſwered and reſolved by the court, 
firſt, that admitting the preſence of the recorder were not neceſſary 
by the charter to the holding a ſeſſions of the peace (though the 
chief juſtice obſerved, that it did not appear by this return, that 
there was any guorum of the juſtices of peace; and where a com- 
miſſion is granted to twenty perſons to be juſtices of peace, and 
there is no quorum, they muſt all attend at the holding a ſeſſions, 
and if ſo, then the ſerjeant's abſence muſt be a forfeiture) yet he 
muſt attend, for it was the intent of the charter in making ſuch an 
officer, that he ſhould aſſiſt the corporation in matters of law; and 
the juſtices of peace, though they had power, yet they might be 
araid to proceed to the holding of a ſeſſions without their recorder. 
And ſecondly, this office being a publick office concerning the ad- 
miniſtration of juſtice, the officer is bound to attend at his peril, 
aud non-attendance 1s a cauſe of forfeiture of his office, though no 
:mconvenicnce enſue by his non-attendance. And the difference is 
between publick and private offices. And fo is Co. Li. 233. 4. 
95. 50. Though, as the chief juſtice ſaid, in this caſe the cor- 
poration might be disfranchiſed for neglecting to hold ſeſſions of 
tue peace, and fo his non-attendance was a damage to them. 


Thirdly, it was objected, that it did not appear in the return, 
that the tefTions of the peace was well appointed to be held; for 
ey thould have ſhewed, that the juſtices iſſued a warrant under 
their hands and ſeals. To this it was anfwered, that it was not 
abiolutely neceſſary to the holding of a ſeſſions, that a precept 
ould be iſſued out under the hands and ſeals of the juſtices ; but 
u the jury and all perſons neceſſary to hold a ſeſſions appeared, it 
would be well held, though no warrant had been iſſued out. And 
9 18 Lamb. 367, But if it were neceſſary, it appeared ſufficiently 

b . . Her 
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here, that it was done, for ſo much was implied here under the 
pracceptum ęſt. And ſo is the conſtant form of pleading writs. 


And the court over-ruled this objection. 


And the chief juſtice ſaid, that appuntuabant muſt be under. 
| ſtood a legal appointment; and he agreed that matter of holding 
a ſeſſions without an appointment by warrant, or otherwiſe than 


by agreement between the juſtices to meet and hold it; but ſaid, 


that the uſual way of appointing a ſeſſions was by ifluing out a 


precept to ſummon it, and that without ſuch a precept no body 
could be compelled to appear. on 


Fourthly, as to the ſerjeant's refuſing to deliver the books, &:. 
to the clavigers, it was objected, that that was no cauſe of for- 
feiture of his office; becauſe the corporation might reſort to them, 
and make uſe of them in his hands, and he was the proper officer, 


in whoſe cuſtody they ought to be. 


The chief juſtice and Powell ſeemed to think this no cauſe of 


- forfeiture. And Porvell ſaid, they might bring an action of de- 
tinue for them. oe 


Fifthly, as to the not giving advice, the chief juſtice faid, he 
was not bound to give advice to the bailiffs, but only to the whole 
corporation: that indeed he was their adviſer, and ought to adviſe 
them ; but he might do it in a reaſonable manner, and was not 
bound to give any poſitive opinion. It was pretended on the be- 


half of the corporation, that this refuſal was againſt his oath ; but 


that was held to be otherwiſe, the advice there mentioned being 


reſtrained to ordering and executing their proceſſes and judgments 


according to law. | 

Sixthly, it was objected on the part of the corporation, that the 
writ was miſdirected, and 3 ought to be quaſhed, they 
having returned expreſly, that they were never incorporated, nor 
named by the name of bailiffs, burgeſſes, and commonalty de Gippe, 
as they are named in the writ. 


And Mr. Raymond cited the caſe Paſch. 10 Will, 3. Rex wer[ 
Morris, where a writ was directed to the mayor and burgeſſes of 
the city of Lincoln in the county of Lincoln, where it ſhould have 


been in the county of the city of Lincoln: and the corporation took 


advantage of it in their return as here; and though the return wa 
inſufficient, the plaintiff could not get a peremptory mandamu, 
but the writ was quaſhed. He cited alſo the cafe Paſch. 12 Will. 3. 
Rex verſ. the mayor of Nippon, where the like miſtake was _ 
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WE; advantage taken of it in the return: [But according to my notes, 


in that caſe the return was allowed upon the merits, and the writ 


never quaſhed] and that there was a material difference between : 
Cippus and Gippwicus ; the firſt being but half the name, and wick 


ſignifying according to Spelman verbo wic, a port or bay, and ſo 


probably added to diſtinguiſh this from ſome other Gippus and 
that Gippus and Grppwicus was no more the ſame name, than It 


and Ipſwich. And he cited Camden's Britannia 372. that the an- 
cient name of the place was Gippewicb, and that they never were 
named in one charter by the name of Grppus. 


The chief juſtice doubted, whether to have taken advantage of 
this miſtake they ſhould not have returned it poſitively at firſt, and 


| relied upon it. For he faid by their own return it appeared, that 


they were called and known by divers names, and fo the writ and 
the return were conſiſtent: and then, when they by making a 


return admit themſelves the perſons to whom the writ is directed, 


for they call the return executio iſtius brevis, which it is not, if 


they are not the parties to whom it is directed, and the return not 


being inconſiſtent with the writ, though in the end of the return 
they do poſitively aver, they are not, nor ever were incorporated, 


nor named by the name of Gippus, yet if that will be ſufficient 


againſt their own admittance ? 


Powell juſtice was on the contrary againſt the chief juſtice : but 
upon looking into the record it appeared, that Grppo in the return 
was writ with a daſh, and Gippo in the writ was without a daſh, 
and ſo not ad idem, and ſo this point was put out of the caſe. 


The chief juſtice took this difference ; where a corporation by 
one name 1s incorporated anew by another name, where they ſhall 
loſe their firſt name, and where not, vig. where the new charter 
alters the conſtitution of the corporation, and new models it, there 
they ſhall loſe their old name: otherwile, if the conſtitution as to 
all the integral parts of it remains the ſame; though the new charter 
gives them a new name, the old one remains. For the purpoſe, 


ih a mayor be added, or a mayor and maſters are made mayor and 
ildermen, or an abbot and convent a dean and chapter; there they 


loſe their old name, becauſe new integral parts of the corporation 
are added. But if the inhabitants Grppwic: were incorporated by 
the name of . bailiffs, burgeſſes, and commonalty Grppaeict, and 
then a new charter is granted to them that they ſhall be called 
by the name of bailiffs, burgeſſes and commonalty of Gippwict, yet 
they may uſe the firſt name, becauſe the town is the ſame, and 
the old conſtitution. remains, e 
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by the court. And the chief juſtice ſaid, that in juſtice convenient 
notice ought to be given for the party to prepare for his defenſe, 


the day might be well enough given by the officer by word of mouth. 


and if he was not charged with it, though he did anſwer to it, his 


firmed for life. And Holt ſaid, that it he had been an officer 4d 


= 
Ce ED 


When all theſe matters were got over, the notice was objected 
againſt. Firſt, that there was no time- appointed by the notice, 
when he ſhould appear to anſwer to the matters charged in the no- 
tice. Secondly, that he was not charged in the notice with not 
holding a ſeſſions of the peace, but over and ferminer, and gaol- 
delivery. To theſe objections it was anſwered, and reſolved, that 
the ſerjeant appearing, and being charged, and anſwering, ſupplied 
the want of notice, both of the time, and of the offenſe. And for 
that was cited Palm. 453. Harris's caſe, which caſe was agreed 


but he might waive that, if he would. Secondly, it was anſwered, 
that it appeared by the return, that notice of the day was given, 
and that in writing, it being ſaid, guod ſeparales notitiae in ſcripti; 
were delivered to him ; though the chief juſtice ſaid, the notice of 


But then it was objected, that he was not charged for not holding 
a ſeſſions of the peace, but her and terminer and gaol delivery: 


anſwer was impertinent, and will not help the want of notice: 
he was charged with one thing, and anſwered to another. For 
the praediftae ſeparales malegeſturae muſt be underſtood thoſe in 
the notice, or at leaſt it may be underſtood of them, and that will 
be ſufficient to vitiate the return; which being to turn a man out 
of his freehold, ought to be preciſely certain, and cannot be aided +. 
by intendment. Which the court agreed, and granted a peremptory 
mandamus, but directed that it ſhould be awarded according to th 
firſt writ, balliwvis, &c. de Gippo ; for they ſaid it muſt purſue the 
firſt writ, and they could not grant it different from that. 


The Sollicitor General oppoſed granting a peremptory mandamus, 
becauſe the recorder was an officer a4 tum of the corporation; 
and cited 1 Sid. 14. Rex wverſ. Campion. But that objection was 
contrary to the return, whereby he appeared to have been con- 


libitum, the corporation ought to have returned that, and relied 
upon it, and it would have becn a good return; but they could 
not take advantage of that, when they had returned a cauſe, it 
the cauſe were not ſufficient; for it appeared, that they had not 
gone upon their power, and determined their will, but put him 
out for a miſdemeanour. : 


The chief juſtice alſo ſaid, that the court could not take notice 
of towns any otherwiſe than they appeared to them on the record, 


though they did of counties. 
| ” Seignorett 
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Seignorett ver. Noguire. 


whereby it was agreed, that t. 
tract for 336 ſhares of the royal luſtring company, for which the 
plaintiffs were to pay the money, and to have'the ſhares delivered 
to them; and the plaintiffs were to have intereſt for their money; 
that the plaintiffs and defendants were to manage the ſhares in. part- 
nerſhip, and in caſe of difference in opinion the moſt voices to 
carry it: the plaintiffs to be but one voice: that when any of 
| the ſhares ſhould be ſold, the money ſhould go to ſatisfy the 
plaintiffs the principal and intereſt of what they advanced; the 
partnerſhip to continue for four years, to begin with the day of 
the date of the contract for the ſhares : that after the expiration of 
the ſaid four years, the plaintiffs ſhould not be obliged to keep 
any of the ſaid ſhares, which ſhould then remain unſold any 
longer, but might ſell them to make an end .of the account of the 
partnerſhip ; and if there ſhould be any loſs, the ſame ſhould be 
born, one fourth part by the plaintiffs, and the other three fourths 
by the defendants. The contract for the 336 ſhares is laid to be 
made 13 April 1693. and for breach the plaintiffs ſhew, that after 
the four years elapſed, the plaintiffs ſold 174 ſhares, which were 


what were then remaining of 3306 ſhares, for 2921/. 105. and no 


more, which was the beſt price could be got for them: ſo that 
the damage came to ſo much, three fourths of which was ſo much, 
for which the plaintiffs brought this action. The defendants 
craved oyer of the articles, and they were entred in haec werba z 
and it appeared, that the commencement of the four years was to 
be from the day of the date of the contract. The defendants pleaded, 
that before the ſale of the 174 ſhares, v:z. the 23d of November 
1098. the plaintiffs vendidere et tranſtulere the ſaid 174 ſhares, vis, 
99 ſhares to R. L. and 84 ſhares to W. S. and that at the time of 
ielling and transferring aforeſaid, currens et vend:bile pretium of the 
laid 174 thares was ſo much: and ſo there was no loſs. The 
plaintiffs replied, and traverſed the ſale of the 174 ſhares, e ef 
arma, and thereupon iſſue is joined ; and the jury found a ſpecial 
verdict, that the plaintiff Seignorett at the ſeſſions of parliament 
10 Will. 3. was impeached for miſdemeanours, and R. L. and 
V. S. became his bail: and that the plaintiffs 30 May 1698 aſſigned 
over the 174 ſhares to R. L. and W. S. wiz. go to L. and 84 to S. 
fro eorum ſecuritate et ad fecurandum et indemmiſicandum of and 
rom the recogniſances: that afterwards the 28th of O#7ber 1698 


A N action of covenant _ on articles of partnerſhip, ; Keb. 30g. 
| e three defendants ſhould con- - Mod. 42 
reem. 368. 


Ante 583. 
Pes. 1419. 


L. and S. were diſcharged from their recogniſances, and that they 


ere no ways damnified thereby; but whether this aſſignment 
| Rs = > were 
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were in law a fale or not, they leave to the diſcretion of the 
court. | | 


After this cauſe had been very long depending, the three judges 
gave judgment the latter end of this term ; but the chief juſtice 
was not ſatisfied. It was agreed by the three judges, that if this 
partnerſhip had been concerning chattels that had been aſſignable, 
that then this aſſignment to L. and S. would have been a file 
within the meaning of the covenant, and would have been with 
the defendants, becauſe the legal intereft being out of the plaintiffs, 
they had diſabled themſelves to perform the truſt, But they ſaid, 
this aſſignment was not like a conveyance in law ;. that they could 
not tell what it was; that by it they were not ſatisfied, that though 
the ſhares were put out of the plaintiffs power, but they might have 
executed the truſt notwithſtanding. And Powell ſaid, the conſcience 
of the cauſe was with the plaintiffs. 1 | 


The chief juſtice doubted, for he thought there was no diffe- 
rence between the caſes, for that ſuch aſſignments muſt be taken 
to be within this agreement as the nature of the thing is capable of, 
whether they were or were not effectual aſſignments in point of 
law. So if a man aſſigns a bond to J. S. and afterwards receives 
the money of the obligor, if he do not immediately pay it over to 
the aſſignee, the aſſignee may maintain an action of covenant againſt 
him upon the word af/ignavit : and that was the caſe of Deering 
ver. - So if the obligee covenant to aſſign a 


bond to FJ. S. tiel jour, and will not aſſign it, or before the day 


receives the money of the obligor, by which means he has diſabled 
himſelf to aſſign it; in either of theſe caſes it is a breach of cove- | 
nant, and yet in ſtrictneſs a bond is not aſſignable. 


The three judges were giving judgment for the plaintiffs, and 
Mr. Raymond ſtood up, and put them in mind of ſome exceptions 
he had taken for variances between the declaration and the articles; 
and particularly of that of the commencement of the four years for 
the continuance of the partnerſhip, which in the declaration was 
ſaid to be 401th the day of the date of the contract, in the articles 


from the day of the date of the contract. [The others were men- 


tioned at this time ; and I have loſt my note-book, in which they 
were contained.] The court ſaid, that the variances were not ma- 
terial. And the chief juſtice ſaid, that a datu does not exclude the 
date, and ſo was the ſame with cum datu; but that a datu and 
a die datus were not the ſame. But Powell ſaid, that 4 datu and 
a die datus had been adjudged to be the ſame in the Common Pleas. 


Judgment was given for the plaintiff, 
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Dobbins ver/. Burley. 


EBT on an obligation. The defendant pleaded want of a Specification 
ſpecification in bar. On demurrer adjudged for the plaintiff 4* 1056. 
that it is not a bar. | 


Pie verſ. Cooper. 


[* caſe, the defendant pleaded in abatement, that the plaintiff Alien enemy 
J was an alien enemy, and laid no venue: and on demurrer ad- Pleaded in 
judged that it was well pleaded, and the plaintiff might have repli- ey nan 
ed, that he was born in England generally. But if ſuch a matter is venze. 
pleaded in bar, it muſt be pleaded with a venue, and the plaintiff 4 853, | 
ſhould reply, that he was born in ſuch a place in England. And 7s. 


in the principal caſe judgment was given, quod billa caſſetur. 
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Regina ve. Majorem et Aldermannos Norwici. 


Mandamus to admit one Dunch alderman of Norwich, 
and ſwear him. To this they returned a charter cf 
Ed. 4. that the aldermen of Norwich onerarentur et 
exonerarentur as the aldermen of Landon; and that in 
London if a perſon be elected alderman by the ward, the court of 
aldermen may refuſe him; and that Dunch was clected by the 
ward, but was refuſed by the mayor and aldermen, becauſe he had 


' 
not qualified himſelf according to the corporation act, he not ha- 
ving received the ſacrament according to the rites of the church of 
England, within a year next before his election; and that he was a t 
turbulent perſon and factious, and that he procured his election by 
bribery : and then at the end of the return they returned, quod non 
F uit elettus. 

| 7 
Pop. 1379 & Tt was admitted of all hands, that the matter of Dunch's not i 
#405 having received the ſacrament within the year before his election 1 
made his election void, and had been a ſufficient return, if it had 4 
ſtood by itſelf, But in regard the return was repugnant and con- 
tradictory, the court granted a peremptory mandamus. The chief 
juſtice ſaid, the court could not believe them, when by their return, 
firſt they admit an election and avoid it, and then deny that Dunch 
was elected. A return may contain as many cauſes as the perſons 10 
that make the return pleaſe, but then they muſt be diſtinct inde- w 
pendent matters. So here a refuſal might be well returned, of 
and alſo that Dynch had not received the ſacrament; both which * 
make the election void: but then you come and contradict all the h 
former part of your return, and ſay Dunch was never elected. To 5 
avoid this contradiction, it is urged, that the election by the ward = 
is no election; becauſe it is not conſummate, till it is approved by "0 
the mayor and aldermen, But this chuſing by the ward is an co 


_ election 
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election, for they have ſeveral. perſons to chuſe out of; but the 
e aldermen have no choice, but only approbation ; for 
they cannot chuſe. The election and obation are diſtinct acts 
to be done by ſeveral parties. And if the election be conſummate 
before the approbation, then the return is contradictory, in return- 
ing an excuſe wh D. was not approved, and then returning, that 
he was never elected. | 


Powell juſtice. If the return be not contradictory, it is very 
inveigling ; the court cannot tell what 'you rely upon. The elec- 
tion and approbation are, two different things, and the election is 
conſummate without the approbation. The power of the biſhop 


to approve the preſentee, is different from the preſentation. And 


ſo is the nomination of one (where the caſe is; that J. S. is to 
preſent ſuch an one as J. N. ſhall nominate) from the preſenta- 
tion: and the preſentation is over before the approbation, and the 
nomination before the preſentation. So here the election is over 


underſtood, that Dunch was never elected by the ward, 


before the approbation. Non fuit electus in the return, muſt be 


Poꝛtuys and Gould agreed. But Powys thought (upon the caſe 
which had been cited out of 1 Sid. 286. where, though the re- 
turn was inſufficient, yet the court would not grant a peremptory 
mandamus, becauſe the right was againſt the perſon, that ſued the 
mandamus ; but ordered the right to be tried) that it appearing to 
them upon the return, that Dunch's election was void on the cor- 
poration act, they ought not to grant a peremptory mandamus. 


But the chief juſtice ſaid, it did not appear; for the court could 


not tell what to believe, when the return was contradictory to 


itlelf. And he ſaid, a peremptory mandamus would not make the | Sid. 286. 


election good, but upon an information, the election might be 
avoided, and Dunch turned out. | 


Powell, The return can never be made good, 
Upon the argument of this caſe the chief juſtice ſaid, that as 


to the procuring his election by bribery, it would be a queſtion 
whether that would make the election void, unleſs it were to an 


ofice within the ſtatute of Edw. 6. for though elections ought to 


be free, yet an elector might uſe his liberty to vote for him that 


hid given him money. And he remembred a caſe between Blan- Selk. 411. 


card and Gelley, where in an action of debt upon a bond condi- 
toned for paying part of the profits of the office of provoſt mar- 
ſal within the iſland of Barbadzes, it was reſolved, that if it had 
concerned the ſame office in England, the bond had been void by 
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the ſtatute of Edw. 6. but the office being in Barhados, the bond 
was held good, though it was concerning the adminiſtration of 
juſtice. * 0 | 


Mii. 4 


He faid, the method of chuſing aldermen in London was thus. 

The inhabitants of the ward chuſe two, and if the court of alder- 

men think them inſufficient, they may reje& them, and order the 

1 Sid. 287. ward to chuſe again. And he ſaid, that in the lord chief juſtice 
Kelynge's time in the caſe of one Mr. Swallow, the cuſtom of 
London was certified to be, that if a man be choſen alderman, 
and refuſe to ſerve, the court of aldermen may commit him to 


Newgate as for a contempt ; but if he fines, then the way is to 


| 
( 
| 
| 
ſwear him alderman, and then diſcharge him by conſent. 
Sheriff of Middleſex's caſe. , 
12 Mod. 336. A Latitat iſſued out of the King's Bench to the ſheriff, to arreſt a 
. a man, and the fheriff returned, that the man was liſted ac. y 
2 Vern. 697. - 

10 Mod. 345. cording to the act 4 & 5 Ann. c. 10. et ea occaſione capere non => 
Mic ge a. fn. . 5 
Mr. ſerjeant Broderick moved againſt the ſheriff, becauſe, as he 

pretended, he ought to have arreſted the man-; becauſe by the 
act the plaintiff had liberty to go on to judgment and execution it 
againſt any thing but the defendant's body, and then the court b 
ſhould diſcharge him on common bail, if he appeared to them to m 
be liſted regularly; but the ſheriff ſhould not take upon him to th 
determine whether he was regularly liſted. But the court upon pr 
conſideration held it to be a good return, and that this a& worked K 


by way of a ſuperſedeas to any proceſs to be iſſued againſt perſons 
liſted, and that if the ſheriff ſhould arreſt ſuch a perſon, he would 
be liable to an action of falſe impriſonment. And they ſaid it ap- 
peared, that the act did not intend, that the man ſhould be ar- 
reſted, and then diſcharged on common bail, by the prove 
* that the plaintiff upon leaving notice in writing at the defen- 


* dant's laſt place of abode, or giving to the defendant ſuch notice th; 
in writing of the plaintiff's cauſe of action, might file common pl: 
© bail for the defendant, and proceed to judgment, &c.” That Wa 
in caſe the man were not regularly and fairly liſted, this was a all 
falſe return, and the plaintiff had his remedy againſt the ſheriff by nt 
action for the falſe return. | bs ; 

we 


My 
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- My lord Banbury's caſe. 


Motion was made on his behalf for a ſuperſedeas to a latitat, s. C. Salk. 
which was iſſued out of the King's Bench againſt him, and 312, 
on which he had been taken; and to induce the court to grant it, CO 
they offered to produce an exemplication of the judgment in the Farreſ. 15, 38. 
indictment againſt my lord in this court, and the letters patent of 
creation, and the affidavit that my lord was the ſame perſon in 
the record of the judgment. And it was alſo pretended, that if 
my lord ſhould put in bail, he would be eſtopped to plead his The court wil 
rage. But the court denied the motion, and the chief juſtice _—y whe: 
laid, they could not take notice, that this Charles Knollys is earl of „ 
Banbury; that there was a difference between this caſe, and the à motion. 
caſe of a peer, that had ſat in the houſe of lords. If my lord 2 Sun. 987-6. 
had been ever ſummoned to parliament, and had a writ to ſhew, 
and there were no diſpute about the identity of the perſon, it 
would have been reaſonable to have granted a ſuperſedeas ; but in 
this caſe of a lord, that has never fat there, they could not do it, 
for they could not try peerage _ a motion, but his lordſhip 
might plead it, and pray a ſuper ſedeas. 
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Powell (aid, that if in the capias my lord had been named peer, i Venrr. 208 
it ſhould have been ſuperſeded. For the law would never intend, 

but a mu had ſomething to anſwer. the action, and the body is 

made liable only in defect of that, and that was the ground of 

that privilege of peers. And the abbots of England had the ſame 

privilege, for the ſame reaſon. But here the writ is againſt Charles 

he, and we cannot take notice of his peerage. 
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An was made for a prohibition to the court of admiralty, jurifgiaion of 
in a ſuit there by ſeamen for their wages, upon a ſuggeſtion the admiralty 
that the court refuſed to allow the defendant's allegation, that the 3 5 
place, upon the arrival at which the plaintiffs intitled themſelves, | 
Vas not a port of delivery; and that they refuſed to receive the 


allegation, unleſs the defendant would bring the money demanded 
into court. | | Ry 


But the chief juſtice and Povel held, that the admiralty court 
were the judges of that matter, and that if they did not do the 
detendant right, his only remedy was by appeal ; but it was no 
ground for a prohibition : that the juriſdiction of the court of ad- 
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miralty in caſe of ſeamens wages was an ancient concurrent juriſ. 
dition, as ancient as the conſtitution of the admiralty court here: 
that you cannot appeal in the court of admiralty betore definitive 
ſentence, for a gravamen, as you may in the eccleſiaſtical court. 
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The ſuit here was for wages, upon the arrival of the ſhip at 
Guinea, Powell juſtice ſaid, he remembred a caſe of the like na- 
ture, where a ſuit was commenced in the court of admiralty 
ſeamen for their wages, upon the arrival of the ſhip A 
land; and though the merchants all held it no port of delivery, 
yet the court of admiralty held the contrary. And ſo did the 
court of Common Pleas upon a motion for a prohibition, 


Regina ver/. Atkinſon et alium. 


S. C. Salk. 4 kinſon and another perſon were indicted, for that they being 
8 receivers of the Queen's tax, did extort money out of ſeveral 
$1.(N.) pl.6. perſons colore office, It was moved in. arreſt of judgment, that 
they could not be indicted jointly. And to ng it was cited 

2 Roll. Abr. 8 1. an indictment againſt four perſons for uſing of 1 

trade, and the inditment was, that they four, et uterque eorum, 
But note, by uſed the trade; and the indictment was quaſhed, becauſe the uſing 
phos ce by the one could not be the uſing by thi other. 1 Ventr. 302. 
perſonsem- The ſame caſe agreed. But note, the principal caſe there was 
ploy » min upon the ſtatute of maintenance, an indictment upon that ſtatute 
that is a joine Againſt two, and one only found guilty: and it was moved in 
exerciſing the arreſt of judgment, that the verdi& did not maintain the indid- 
trade, and. Ment, and the caſe of the trade before cited and agreed; but te- 
indicted joint- ſolved that that was an offence two might join in, or it might be 


Wy. ſeveral, as in treſpaſs; otherwiſe of exerciſing a trade. 


Halt chief juſtice. For battery or extortion, which are crimes 
at common law, two perſons may be indicted jointly; but the 
cxerciſing of a trade not having been educated in it as an appren- 
tice ſeems to differ, becauſe the forfeitures are diſtin, and that 
which makes the crime is ſeveral, viz. the not having been ap- 
prentices. He ſaid alſo, that barom and feme could not be in- 
dicted for exercifing a trade not being qualified, becauſe it is the 
exerciſe of the huſband. If the wife be qualified, that qualifies 
the huſband, but ſtill it is the exerciſe of the huſband. 


Serjeant Broderick cited another caſe inforcing the objeQion, 


vg. an indictment againſt fix perſons for opening their ſhops upon 


a day appointed to be kept holy by proclamation, and it was 
quaſhed, becauſe the fix detendants could not be joined in one in- 
| „„ 1 dictment: 


— N 
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amen! it was a caſe in the chief juſtice's time, acd was now 
agreed by him. Judgment was given for the Queen. 


Facquire wver/. Kynaſton. 
AED ION upon ſeveral promiſſes, the defendant pleaded in 


abatement that the promiſſes in the declaration were made 7c! 
Jeur, which was after the action brought, and traverſed that they 
were made before, and the plaintiff demurred. | 


Mr. Branthwayte to maintain the plea argued, that though this 
matter was pleadable in bar, yet many things that might be pleaded | 
in bar, might alſo be pleaded in abatement; as property in a Oy 3 
ſtranger, or pris en auter lieu, may be pleaded either in bar or a- ,;, +1 * 
batement in replevin. The chief juſtice agreed the cafes, but ſaid %, may be 
they differed from this, firſt, becauſe thoſe matters could not be 9 
given in evidence upon non cepit, the general iſſue in replevin, as in replevia. 
this might upon non aſſumßſit, and that if there had been any fact 
to ſupport this plea, the defendant would have pleaded the general 
iſſue: ſecondly, becauſe the matter of this plea is new matter out 
of the compaſs of the plaintiff's action. And the defendant was 
ordered to anſwer over. : 


Queen ve. the juſtices of peace of the liberty of St. 
Peter's in Vork. | 


Mandamus was directed to them, reciting, ' that whereas an Touching the 
ancient bridge called Tadcaſter bridge, ſituate partly in the repairs of 
county of the city of York, and partly in the weſt- riding of the dises. 
county of York, was lately fallen down, and that it ought to be 
repaired by the inhabitants of the county of the city, and of the 
weſt· riding of the county reſpectively; and that it was fo done 
by them, except only the inhabitants of the liberty of Sr. Peter's 
in the city and county of the city: and that the inhabitants of the 
city laid out in the repair of their part 1449 /. and that the ſhare 
of the inhabitants of the liberty of S. Peter's came to 30/. which 
they had refuſed to pay, and the juſtices refuſed to make a rate 
log, it according to the form of the ſtatute; and therefore com- 
manded them, to make and impoſe a rate upon the inhabitants 
within the liberty in the city and county of the city, for ſuch 
their part of the charges about the building and repairing of the 
bridge according to the form of the ſtatute, and cauſe it to be 
collected and levied and paid to the mayor and citizens, or their 
attorney or treaſurer to their uſe, &c. To this the juſtices re- 
| 6N | _ turned, 


1 
Ds 22 


— 2 t — — . rr 


n ay 


. £ — — — an rag on — 3 > —— tity et 4 nate x as > _ w%. os rae. 
n 2 5 „e 2 mY — 7 „* * wh a -_ A — . 2 
2 8 ) "6. = ES 4 cos ys, es 5 SIE IT 2 , WE ERS * * r 
- 5 e — g 
— . * 4 2 Fd Py — n 1 _ 
” 4 y 1 1 fs r 8 
2 * : + 6 . 3 
— ; 4 
* 5 5 2 J 


4 K I 4 A r 1 2 1 
r = PA - . - ws * » Y x + . . pe 8 # * * 1 — * x 2X k * d 
r e : 2 5 3 WO Foy” „ * N * x x 22 SP * 5 8 * 8 . 8 ng 9 * . * 5 FOR r : 
v8 . ** "x 5 bogs 2 — = _— . 248 4D a5 * 1 — - abs * ae v 224 * 1 3 — 1 a wwe $5 yer Pr ne. . { 3 2 DOR — 2 "x 
— 2 * * t — 1 — — — — — or — — 2 
- _ Saw * — * — —— — 1 17 _ 
. — ” 
" L1 5 K Pang * = 


$24 — On 
9 


R Nr 


* 2 Ws 
19 
— way n e te 3 K —-— 
. * 7 Sy 444 IRC 8 Iron n * — 
r go ts wif 
29 2 "8; * * Sx; 


1 


— — 


JR -MY — . — . — . T Me §— op —_—_——mmngg—c—_—_— — 
min ——— 2 GS - —— — 7 2 . = 1 - * — —— 2 — 


1256 


. CGG YE TE EE IC EI IE 7 I CAT OFEOE A AI TOOR OSS ran 
_ _ 


| 

| 

| 

| 

| 

| 
= 


COA avg... 


— 


Eaſter Term 5 Annae reginae. 


Ree IE OE oegr A Is «CAA Io re, - + 


* Inſt. 704. 


turned, that the city of York is an ancient city, and the Citizens 


liberty of St. Peter's, which would not as well hold for excmpt- 


n 


and inhabitants of, time out of mind have been a body politic, 
and that the city of Yorꝶ and ſuburbs and precincts of the fame 
11 February 27 Hen. 6. and long before, were a county by itſelf 
and called the county of the city of 7or4; and that the hundred 
of Aniſtie was part of the weſt- riding of the county of 77rk, and 
that Hen. 6. 11 February 27th of his reign, by his letters patent 
granted, that the hundred of Aniflie ſhould be annexed to the 


county of the city of Nor, and that the city and ſuburbs of 774, 


and the precincts of the hundred of Aniſtie, ſhould be the county 
of the city of York, divided from the county of York, ſaving to 
the church of York, and the archbiſhop, dean and chapter of the 
ſame, and to all communities eccleſiaſtical and temporal, and all 
other perſons, all manner of franchiſes, privileges, rights, commo- 
dities, and cuſtoms, to them or any of them of right belonging, 
ita quod by that grant no prejudice in any manner ſhould be done 
to them, in poſſeſſione, ſeu proprietate of any liberties, franchiſes, 
privileges, rights, commodities, or cuſtoms, of which they were 
then ſeiſed or poſſeſſed, or which did then belong to them: that 
the liberty of St. Peter's in York in the city and county of the ſaid 
City is, and at the making of the ſaid letters patent and long before 
was, an ancient liberty, of which the dean and chapter of Vert is 
ſeiſed in fee, and that by all that time they had juſtices of peace 
there, and that the juſtices of the peace of the county of York, or of 
the county of the city of Yorꝶ, had nothing to do there: that the 
part of the bridge in queſtion at the making of the letters patent lay 
in the hundred of Aniſtie, out of the liberty of St. Peter's, and out 
of the juriſdiction of the juſtices of peace of that liberty, and before 
that time was, and ought to be, repaired by the inhabitants of the 


weſt- riding of the county of 7orh, and from that time and at the 


time of making the act of 22 Hen. 8. and ever ſince was uſed, 
and ought to be repaired by the inhabitants of the city and of the 
hundred of Aniſtie without any contribution from the inhabitants 
of the liberty, and that it was known, and could be eafily proved 
at the time of making the ſaid act, and is known and can be eaſily 
proved to be fo, &c. | 


In this caſe it was reſolved, firſt, that the return was ill in ſub- 
ſtauce, becauſe this charge came upon the city by uniting the hun- 
dred of Aniſtie to it, and conſequently the liberty of St. Peter's, 


- which is part of the city, muſt be ſubject to the charge as well as 


the reſt of the city. That the act of Hen, 8. had taken away all 
exemptions, and franchiſes, and made them all liable to be 
charged: that there can no reaſon be given for exempting the 
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ing all the reſt of the city, and lay the whole burden on the 


hundred of Aniſtie. 


Powell agreed. And he faid, that as to the perſons, who of 


right ought to repair bridges, the act of 22 Hen. 8. was only de- 
claratory of the common law; which Holt chief juſtice agreed, and 


ſaid, that the charge of repairing bridges was incumbent on the 6 Mod. zor. 


county by common law, unleſs where particular perſons were 
charged with it by tenure or preſcription. What was new it it, 
was the appointing the method of doing it, that a hundred might 
be charged with the repair of a bridge by preſcription, but that 
was not the caſe here; for the hundred had not uſed to repair the 
bridge, but the weſt-riding of the county: that upon the annex- 
ing of this hundred to the county of the city, there might have 
been an agreement made between the corporation and the dean 
and chapter, that they ſhould have been exempted from the 
charges of repairing this bridge ; but if there were any ſuch, that 
ought to have been returned : that there had been no inſtance of 
the liberties contributing, becauſe this bridge had never been re- 
paired before. | 


Serjeant Wynne againſt the return ſaid, that the latter part of it, 
that it was known, that the county of the city ought to repair it, 
was ill; becauſe it did not ſay, how they were obliged to repair it, 
by tenure or preſcription ; for that was what was meant by the 
augbt in the act of parliament, | 


But then the writ was quaſhed, becauſe by the act the juſtices 
of the liberty had no power to aſſeſs or rate the inhabitants of the 
liberty, or to intermeddle in this matter; but the juſtices of the 
county of the city. And the chief juſtice ſaid, that the juſtices of 
tie county of the city had power in this caſe, to ſummon the 
conſtables of the pariſhes within the liberty, out of the liberty ; 
and fo the juſtices of a county had, conſtables within a corpora- 
ton, where corporations are part of a county ; for it is they muſt 
put this act in execution, and not the juſtices of the corporation. 


There was another objection taken to the writ, that it would 
not lie in this caſe, becauſe the money was laid out firſt ; whereas 
by the act of parliament the rate ought to have been made firſt, like 


the caſe of overſeers of the poor on the 43 Hlig. and Tawney's Salk ;;1. 


ale cited, where a writ of mandamus to make a rate to reimburſe 


n overſeer of the was quaſhed, becauſe the rate ought to 
dure been made bull. r e 2 | 
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The court ſeemed to be of opinion, that the money might be 
laid out, before a rate made; and that the juſtices of peace might 
make a rate to reimburſe the money. But then the chief juſtice 
faid, that the perſons that were to be charged to the repair of the 
bridge, ought to be made privy to the laying out of the money; 
and the rate to be made, ought to be for the repairing the bridge, 
and not for reimburſing money laid out in the repair of a bridge: 
and that in the caſe of an overſeer of the poor the Juſtices might 
order a rate to be made for the relief of the poor, and out of that 
the overſeer might be reimburſed. the money he had laid out, and 
that that was the regular way ; but the rate muſt not be for reim- 
burſing the overſeer. FR Fs | 


I did not take this to be ſo certainly refolved, but the other 
_ a plain exception, the court, as I apprehended, went upon 
Atwood wer/. Burr. 

HIS cauſe was not ſtirred in from Mzchaelmas 1 of this 
| Queen till Hilary 40 being laſt term. And then ſerjeant 
Broderick took the old exception, that there was a diſcontinuance, 
becauſe there was no return to the firſt ſcire facias, But Mr. Eyre 
for the defendant in error inſiſted upon it, that this was good as 
an alias ſcire facias, though the firſt was not returned; and cited 
Raft. entr. 326. b. 327. And the lord chief juſtice Holt ſaid, that 
the firſt writ, when awarded, ſhould be entred on the roll, for 
the defendant has a day by the roll; and therefore the writ is de- 
pending before the return of it : and therefore in this, if there had 
been ſuch an entry it had been good, with this award of another, 
cut prius, &c, And it was, with very little ſaid more, adjourned 
till this term. And now this term, Paſch. 5 Ann. ſetjeant Bro- 
derick infiſted, that the judgment ought to be . reverſed for the 
prolixity of the pleadings, becauſe they had ſent the record and 
proceedings againſt the principal, and then the record and procecd- 
ings againſt the bail was made dependant upon the other, and not 
ſeverable from it, which he ſaid was not to he countenanced in an 
inferior court: and cited Cro, Car. 164. Fryer verſ. Faulen, 
where judgment of an inferior court was reverſed for the abſur- 
dities and prolixities in the pleadings. But the court anſwered, 
that there all the reaſons and arguments were entred at large, and 
therefore that caſe differed much from this. Then he took another 
exception, that here was no warrant of attorney to appear 10 
feire facias, and the party appeared per attornatum Fa, 
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which Mr. Eyre anſwered, that this was only a fault-in certifyin Res 
1 record by es below, for which the + mere. ſhould not 2 
But the lord chief juſtice Holt ſaid, that the plaintiff might pray a 
ſcire facias without an attorney; but when he comes to pray judg- 
ment upon it, he does it by attorney, and there is no warrant of 
attorney before, and therefore that is error. And of that opinion 
was all the court, ad judgment was reverſed, niſi, &c. die Lunae 
Apr. 22. Paſch. 5 Annae reginae. = 


Knight ver/. Barnaby. 


HE plaintiff brought an action of treſpaſs, aſſault and bat- 
* — againſt the defendant in Mzdaleſex. The defendant — en 
upon the common affidavit had a rule to change the venue into to lay the we- 
Kent, niſi, &c. And now Sir 2 Mountague moved to let Tag Middle 
aide that rule, becauſe the plaintiff was clerk of the aſſiſes of the 
Norfolk circuit, and by conſequence an officer of this court. And 
the court was of that opinion, becauſe the King's Bench frequently 
makes rules on clerks to return poſleas, &c. and therefore that rule 


was diſcharged. 


Adams verſ. the terretenants of Savage. 
Intr. Paſch. 3 Ann. B. R. Rot. 281. 


OH N Adams adminiſtrator of Sarah Adams, who died inteſtate, s. C. Sax. 
./ ſued out a ſcire factas bearing zefte the 19th of May, the third 40, 601, 679. 
year of this Queen, and returnable die Lunae proxime poſt craſtinum 2 arg: 
aſcenſonts Domini next following, upon a judgment given for the : „ 
laid Sarab Adams in this court die Sabbati proxime poſt tres ſepti manas on a judgment 
Paſchae 34 Car. 2. againſt Sir George Savage of Bloxtoorth in the f un, 29mini- 
county of Dorſet for 200 J. debt and 40 5. damages and coſts, againſt 2 Roll. Rep. 
the terretenants of the lands of which Sir George Savage was ſeiſed 54. 


in fee the day of the judgment given. | * 134 


At the day of the return of the ſcire facias as well the plain- 
tif Jabn Adams as Daniel Sadler and Philippa his wife, and ſe- 
reral other perſons returned by the ſheriff to be tenants of the land 
of which Sir George Savage was ſeiſed in fee the day of the judg- 
ment, ſummoned, and they appear by their attornies : and in par- 
cular the ſaid Daniel Sadler and Philippa his wife, who were re- 
turned tenants of the capital manſion-houſe with. the appurtenances 
alled Bloxworth houſe, and of the manor of Bloxworth, &c. in 
the ſaid county, of which m faid Sir George Savage was ſeiſed Fe 
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fee the day of the judgment given. Et ſuper hoe idem Johannes 
Adams dicit, quod poſt judicium praedietum in forma pracdifta red. 
1 ditum, ſcilicet io die Maii anno regni Domini M. 3. nuper regis 
=: Suggeſtion of Angliat, &c. 12 apud Bloxworth prdedictum in comitatu praedicto, 
= the death of praedidta Sara Adams obiit mortem, et atiminfiratio omnium et fin- 
. ” aa gulorum bonorum et catallorum jurium et creditorum quae fuerunt 
adminiltta- praedietae Sarae tempore mortis ſuae, per Thomam providentia Di. 
non. vina Cantuarienſem archiepiſcopum totius Angliae pri matem et metropo- 
litanum 18 die Maii anno Domini 1704. apud London eidem fohan- 
ni debita legis forma commiſſa fuit. Et praedictus Johannes Adams 
Profert in cu. profert in curia literas adminiſtratorias praedictae Sarae, per quas 
„atis liguet curiae hic ipſum Jobannem Adams fore adminiſtratorem, 
| et inde habere adminiſtrationem, &c. Ef petit idem Johannes 
| Adams executionem verſus praefatum Dametem Sadler, and the other 
iq 5 perſons returned terretenants, de debito et dammnts prurdictis de terri; 
Nontenwe el tenementis praedidtis levandis fibi adjudicari, Sc. Et praedictus 
pleaded by Daniel Sadler et Philippa nxor (jus, and the reſt of the terretenants, 
implication. at the day of the return of the ſcire facias ſolemniter exacti per P. 
T. attornatum ſuum praedictum vemunt et petunt judicium de brevi 
de ſcire facias praefato vicecomiti Dorſet direffo in forma pracdifla 
retornato : quia dicunt quod quidam Georgius Trenchard armiger ef}, 
et die impetrationis cjuſdem brevis de ſcire facias et antea fuit, e- 
nens ut de libero tenemento de manerio de Bloxwoath cum pertinentiis 
in comitatu praedicto in retorno praedicto mentionato, et hoc parati 
ſunt veriſicare, unde ex quo praedictus Georgius Trenchard in retorn 
praedicti brevis de ſcire facias non nominatus ſeu retornatus ef? tenen. 
ejuſdem manerii de B. praedicti cum pertinentiis, iidem Daniel Sadler 
et Philippa uxor ejus, and the reſt of the terretenants, petunt judi- 
cium de brevi illo, et quod breve illud cafſetur. J. Darnall. To 
which plea the plaintiff demurred, and the defendant joined in de- 
murrer. | 
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The exception which was took to this plea by the plaintiff's 
counſel Mr. Eyre, was, that it concluded ill, for it onght to conclude. 
% the defendants reſpondere compelli debeant; and could not be 
pleaded in abatement, unleſs the defendants give the plaintiff a bet- 
ter writ, which in this caſe they do not, for a new writ muſt be 
the ſame, and the fault is in the ſheriff, in omitting ſome of the 
terretenants in the return. So is M. 40 & 41 Eltz. Clerk wel. 
Hardwick, Cro, Eliz. 740. M. 16. Fac. 1. Michel wer. dir Joon 
Crofts and others. Cro. Fac, 506. 2 Ro. rep. 41, 53. Moore 524. 


Mr. ferjeant Darnall for the defendant inſiſted upon it, that the 
precedents were both ways, and relied on Ca. Intr. 624. 
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The cauſe being in the paper for judgment, Mich. 3. of this How a plea of 
Queen, the judges did not ſeem to be altogether unanimous as to 2 
the exception abovementioned. Powell juſtice took it to be a a jive facias 
{zttled rule, that the defendant ſhould never abate the plaintiff's ooght to con- 
writ without giving him a better, which in this caſe he cannot en 
Jo, there being no defect in the writ, but in the ſheriff's return; 
but becauſe execution ought to be awarded againſt all the terre- 
 renants equally, which cannot be done till all of them are returned 
warned, and before the court, therefore this is a good plea in delay 
of the execution, and ought. to be pleaded / re/pondere compelli de- 
beant ; but cannot be pleaded in abatement of the writ. For the Witt in that 
court cannot give judgment, that the writ for this defect ſhall abate, << cannot 
but the court muſt award another writ, and the terretenants re- 
turned upon the firſt writ muſt have the ſame day given them with 
the return of the new writ, So is 11 E. 2. Fitab. Briefe 266. 

2 Haund. 8, 9. Yeffreſon and Dawſon, And Mich. 1 Will. & 
Mar. B. R. Prynne verſ. Slaughter. 2 Ventr. 105. 


Hit chief juſtice ſaid, that where the terretenant omitted is te- Difference 
nant of lands in another county, ſuch a plea can never be pleaded where the te- 
in abatement; becauſe the ſheriff has perfectly done his duty in of land, zn whe 
execution of the firſt writ, and could do no more but ſummons the fame, and 
terretenants in his county: and therefore in ſuch caſe the plaintiff Where in an9- 
muſt ſue out a new writ directed to the ſheriff of that other coun- 8 
ty, where the other lands, Cc. lie. And therefore in ſuch caſe to 
plead that matter in abatement would be very improper, but it 
ought to be pleaded with a /i reſpondere compelli debeant, Sc. And 
lo are the caſes of 2 Saund. 8, 9. and 2 Ventr. 105. the terre- 
tenants not named being of lands in another county. But where the 
 terretenants not returned are of lands in the ſame county, the pre- 
cedents are both ways; though it muſt not be intended that the 
King's Bench can give judgment to abate the writ, but only to ſtay 
till the other terretenant is brought in. [See Moore 429. Cx. Eliz. 

526, Goldjb. 160. pl. ga. Dame Greſham's caſe.] | 


But then the lord chief juſtice Holt took an exception to the plea, la a . f 
which he ſaid muſt be fatal, which was, that Sadler and his wife dd be 
were returned tenants of the manor of Blaxtvurth, then no body turned tenant 
but they can plead any thing in reſpect of that manor, of which they 2 
are returned tenants. For if in a ſeire facias, c. A. is returned ae, 3 
tenant of Blackacre, and B. of N bitenacre, A. can plead nothing as returned te- 
to Nhiteacre, nor B. as to Blackacre; then in this caſe, when aut. 
all the tettetenants returned join in this plea with Sadler and his 
wite, it vitiates the whole ploa. Indeed if Trenchard had been 
jintenant with Sadler and his wife, and not returned nor ſum- 
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moned ; Sadler and his wife might have pleaded it, but the _ 
terretenants could not join in ſuch plea, becauſe they have nothing 
to do with the manor of which Sadler and his wife are returned 
tenants. | 325 


General nm. 2. If Sadler and his wife had pleaded this, it had been naught; 


{onure no plea 


e 0 Ples becauſe it had been but a plea of general nontenure, and that too 
in ſcire fuctas : 5 . 3 . . . 
os a judg- but by implication. In a ſc:re facias on judgment in a real action, 
meant, 4 2 ſpecial nontenure may be pleaded 8 Edi. 4. 19. 9 Hen. 5. 11. But 
sin a ſcire facias on a judgment in a perſonal action the terretenant 
cannot plead nontenure by implication. To all which the other 
three judges, viz. Poavell, Powys, and Gould agreed, and therefore 
a reſpondes ouſter was awarded. | 


Queſtion whe- Note, the lord chief juſtice Holt ſaid further in this caſe, that it 


_ e ta; was a queſtion whether a tenant for years was not a ſufficient terre- 
car 


faflicient te. tenant to be returned by the ſheriff in a ſcire facias on a judgment 


nant to be re. in a perſonal action. In Owen 134. Kemp et alii verſ. Laurence; 


turned in ſuch 
a ſcire facias, 


a tenant for years pleads in bar of a ſcire ſacias, and as that caſe is 

reported in 2 Brownl. 244. it is doubted whether it is good or not. 
And in 2 Saund. 20, 21. a leaſe for years in the terretenant returned 
in the ſcire facias is pleaded in bar. Now if the law is fo, that a 
tenant for years is a ſufficient tenant in ſuch a caſe, this plea is ill; 
becauſe, notwithſtanding Trenchard might be tenant of the free- 
hold, yet Sadler and his wife might be tenants for years. But as 
to that neither he nor the other judges gave any poſitive opinion. 

Mr. Rab. Eyre counſel for the plaintiff, Mr. ſerjeant Darnall for 
the defendants, | 


Parkin der. Wilſon. 
Intr. Hil. 2 Annae. B. R. Rot. 261. i. 


Debt inthe Middleſex, ſſ. I Emorandum quod alias ſcilicet die Lunae proxime 


00 * wag 4 poſt quindenam ſancti Martini in termino fanfti Mi- 


'niſance of the Chaelis ultimo practerito, coram domina regina apud Meſt monaftertum, 
bail. denit Thomas Parkins per Pranciſcum Hutchinſon attornatum ſuum, 


et protulit hic in curia diftae dominae reginae tunc ibidem quandam 
billam ſuam verſus Mattheum Wilſon in cuſtodia marreſchalli, Gc. de 
placito debiti, et ſunt plegii de proſequendo ſcilicet J. D. et R. R. quae 
quidem billa ſequitur in haec verba : ſcilicet Middleſex, fj. Tho. Par- 
kins queritur de Mattheo Wilſon in cuſtodia marreſchalli marreſchai- 
ciae dominae reginae coram ipſa regina exiſtente, de placito quod 
reddat ei 251. et 155. legalis monetae Angliae, quas et debet et in 
juſte detinet, pro eo widelicet quod cum praedictus Thomas age 
| alias 


3 
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alias ſcilicet hoc inſtanti ter mino in curia dominae reginae corum ipſa 
regina apud We monaſterium (eadem curia apud Weftmonaſterium m The judgment 
' comitatu Middleſex tunc exiſtente) per billam fine brevi dictae domi- .. and 8 
nae reginae, ac per judicium ejuſdem curige, recuperaſſet verſus quen- ee, 

dam Jonatbanem Weollaſton generoſum 25 l. et 15.5. pro dammis ſuts, , 
huge ſuſtinuiſſel tam occafione non performationis quarundam | promiiſſio- | 
zum et aſſumptionum eidem Thomae per praefatum Jonathanem nuper 
faftarum, quam pro miſis et cuſtagis ſuis per ipſum circa ſectam ſuam 
in ea parte appoſitis, unde idem Jonathan convictus eſt, prout per re- 
cordum inde in curia diftae dominae reginae coram pſa. regina apud | 
Weſtmonaſtertum praedietum refidens plenius liguet et apparet : ac cum The bail's re-. 
praedictus Mattheus Wilſon et quidam B. C. per nomina Mattbei „ 
IWilfn de parochia ſancti Pauli Civent Garden coqui, et B. C. de gench. 

ar:chia ſancti Clementis Dacorum generofi, alias ſcilicet termino 

Paſchae ultimo praeterito, in eadem curia dickae dominae reginae 

cram ipſa regina apud Weſtmonaſterium, perſonaliter deniſſent et 
_ drveniſſent plegii et manucaptores, et uterque eorum pro ſe deveniſſct 

plegius et manucaptor, pro praefato Fonathane, quod fi contingeret 

ipſum fonathanem in placito praedicto canvinci, tunc iidem M. et B. 

conceſiſſent, et uterque eorum pro ſe concgſſiſſet, omnia hujuſmodi damna, 

miſa, et cuſtagia, quae praefato Thomae Parkins in ea parte adjudi- 

 carentur, de terris et catallis ſuis et eorum utriuſque fieri, et ad opus 

praefati Thomae Parkins proprium levari, fi contingeret damna illa 

praefato Thomae ſolvere, aut ſe priſonae marreſchalli marreſchalciae 

diflae dominae reginae coram ipſa regina ea occaſione non reddere : et 

em Thomas dicit quod praedictus Fonathan damna illa praefato 

Themae nondum ſolvit, nec ſerpſum priſonae marreſchalli marreſchalciae 

dAae dominae reginae coram ipſa regina ea occaſione reddidit ; per 

uad aftto accrevit eidem Thomae ad exigendum et habendum de prae- 

fats Mattheo praedi ct. 25 l. et 15 s. praediftus tamen Mattheus licet 

Jaepius requifitus, &c. praedictas 251. et 15s. eidem Thomae non- 

dum ſolvit; ſed illos et ſolvere hucuſque omnino contradixit, et adbuc 

cntradicit, ad damnum ipſius Thomae 3ol. et inde producit ſectam, 

Sc. Cum hoc quod idem Thomas verificare vult, quod praedictus Avermens. 
Matheus Wilſon unus plegiorum et manucaptorum pro praeditto Jo- 

nathane deveniſſe ſuperius mentionatus, et praedictus Mattheus Wilſon 

med? defendens, ſunt una et eadem perſona, et non alia, negue di- 

terſa; quodgue praedictus Thomas in recordo praedicto mentionatus, 

et praedictus Thomas modo querens, ſunt una et eadem perſona, et non 

alia, negue diverſa ; quodque judicium praedictum in ſuis pleno robore, 

vrgore, et effectu adbuc remanet mini me reverſatum, annibilatum, ſive 

ſatisfactum. . 


The defendant Wiſſan pleaded in bar, that after the giving the No copia: ad 
lad judgment againſt the ſaid Jonathan Woollafton, and before the e 
ay of the exhibiting the plaintiff's bill, no capias ad ſatisfaciendum bieaded. 

| "© upon 
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upon the ſaid judgment againſt the ſaid Woollaflon was proſecuted 
and returned in the Queen's Bench, &c. | | 


Peplicationof The plaintiff Parkins replied, that after the giving the ſaid judg- 

id, ment againſt the ſaid Moollaſton, and before the exhibiting this bil 

Led ang de ds. 10 of November the ſecond of this Queen, the ſaid plainti 

turned, did ſue out of the King's Bench a capias ad ſatisfaciendum againſt 

| the faid Moollaſton, returnable die lunae proxime poſt oftabas ſan8i 

Martin, Sc. at which day the ſheriff returned, that the faid Jo- 

nathan Moollaſton non fuit inventus in balliva ſua, prout per brew 

de capias ad ſatisfaciendum, et praediftam retornam brevis illius in 

the 700 Queen's Bench apud Weſtmonaſterium, de recordo refidentia 
plenius liguet et apparet ; et hoc, &c. | | 


Rejoinder that The defendant rejoined in this manner: Et praedictus Mattheu 
the defendant Viſſen dicit quod poſt redditionem judicii praedidli in narratione prae- 
x” ne print Ale ſpeciſicati, et ante praedictum breve de capias ad ſatisfaciendun 
error on the de del ſuper judicio praedieto verſus proefatum Jonatbanem Wilſa 
2 deen ben, proſecutum retornatum et affilatum fuit in curia dictae dominae re- 
ud ſatisfacion- Cinde nunc coram ipſa regina apud Weſtmonaſterium praedictum, ſci- 
«un: was Pio. licet 20 die Novembris anno regni dictae dominae reginae nunc ſe- 
ſecured, re- cundo, iſſe idem Jonathan pro reverſione judicii praedicli profecutu 
fled. fuit extra curiam Cancellariae dictae dominae reginae apud Weſtm:- 
nafterium praedittum in comitatu Middleſexiae tunc exiſtentem, quod- 
dam breve dictae dominae reginae de errore corrigendo in records et 
proceſſu, acetiam in redditione judicii illius, directum dilecto et fidei 
dictae domi nac reginae Jobanni Holt militi tunc et adbuc capital 
juſticiario ipſius dominae reginae ad placita coram ipſa regina tenenda 
. afignato, per quod quidem breve dicta domina regina praefato capi- 
tali juſticiario ſus mandavit, quod fi judicium inde redditum fu, 
tunc necordum et proceſſum loquelae praedietae cum ommbus ea lan- 
gentibus coram. juſliciariis ſuis de communt banco et baronibus ſuis 
de ſeaccario de gradu de la coife in camera ſcaccarii dictae dominae 
reginae apud Weſtmonaſterium die Sabbati, videlicet 27 die tunc in- 
fſtantis menſis Nevembris, venire faceret, ut dicti juſticiarii de con- 
want banco et baroes de ſcaccario, viſis et examinatis recorde ei 
friceſſa praediftis, ulterius inde in ca parte fieri facerent, quod dt 
jure et fecundum formam ſtatuti in hujuſmodi caſu editi et provi fore! 
ſaciendum, virtute Ccujus quidem brevis de errore corrigendo iden 
capitalis juſticiarins poſtea, ſcilicet eedem 27 die Næuembris prae- 
dieli, tranſeriptum recordi et proceſſus lequelae et judicii praedicit- 
rum cum omnibus ea tangentibus coram praefatis juſticiariis 
dominae reginae de communi banco et baronibus de ſcaccario de gradu 


de la cafe in camera ſcaccarii apud Weſtmonaſterium praediclun 


tranſiniſit, ubi eadem adbuc remanent, et quod praedictum breve de 


errore corrigendo in eadem camera. ſcaccarii praedicti adbuc N 
. 2 | ingeter- 
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indeterminatam, et judicium pracdittum in eadem curia diftae do- 
minae reginae nunc coram ipſa regina adbuc in pleno fuo robore re- 
nanet minime adnullatum, prout per recordum inde in eadem curia 
 dilae dominae reginae nunc coram ipſa regina plenius liguet et ap- 
zaret : et idem Mattheus ulterius dicit, quod poſt preſecurionem prae- 
{fi brevis de errore corrigendo, et ante retornam inde, necnon ante 
praedictum breve de capias ad ſatisfaciendum de vel ſuper judicto 
praedieto verſus pr agfatum Tonathanem Wilſon proſecatum retor- 
natum et affilatum fuit in curia didtae dominae reginae nunc coram 
a regina apud Me monaſterium praecdictum, ſcilicet 22 die Nos Bait in enor. 
dembris anno regni diftae dominae reginae nunc fecunds, idem Mat- 
 theus Wilſon, et quidam Booth Chadderton, et Richardus Moollaſton 
fer nomina Booth Chadderton de Stanhop ſtreet in parocbia fant 
Clementis Dacorum in comtatu Middleſexiae genereſi, Matthei Wilſen 
d: York ſtreet in parochia ſancti Pauli Covent Garden in comitatu 
praedifto cogui, et Richard: Moollaſton de Mormley in comitatu Hert- 
ard armigert, in propriis perſons ſuis venerunt in praediftam cu- 
riam dictae dominae reginae nunc coram ipſa regina apud Weflmona- 
erium, et ſecundum formam ſtatuti pro evitatione minime neceſſa- 
rierum dilattonum executionum inde editi et privijfi, recognoverunt 
/ debere, et quilibet eorum recognovit ſe debere, praedicto Thomae 
Parkins 511. et 105. legalis monetae Angliae, ſolvendos eidem Tho- 
mae, executoribus. vel afſignatis ſuis, et mſi fecerint, iidem B. M. 
et R. conceſſerunt, et quilibet eorum conceſfit pro ſe, praediftos 5 1 J. 
et 105. de terris et catallis ſuis, et eorum cujuſhibet, fieri et ad opus 
didi Thomae levari; ſub conditicne tamen, quod fi praedictus Jona- 
then preſegueretur praedictum breve de errore cum effettu, ac fi ju- 
cicium pruedictum affirmatum foret verſus pracdiftum 7 cnathanem, 
tunc fi idem Jonathan ſatisfaceret et ſokveret dicto Thomae damna 
froeaieta, acetiam omnia talia cuſtagia et danina qualia adjudicata 
ent dicto Thomae occaſſone dilationis executionis ſuas ſuper judicio 
{rardito praetextu proſecutionts dicti brevis de errore, tunc recog- 
n!19 i vacua foret, et nullius effeftus ; prout per recordum inde in 
{radia curia dictae dominae reginae nunc coram ipſa regina apud 
// /tmonaſterium remanens fplenius apparet: et hoc idem Mattheus 
/oratus eft verificare, unde (ut prius) petit judicium, et quod prae- 
das Thomas P. ab actione ſua praedifta inde verſus eundem Mul- 
um habenda praecludatur, &c. | 
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Ri. Acherley, 


To this rejoinder the plaintiff demurred generally, and the de-, gat. 32 
'ndant joined in demurrer, and adjudged for the plaintiff Eaſter 6 M6d. 1 30, 
erm 3 Am, B. R. becauſe the rejoinder is a departure from the“. 

var, Cro, Car. 76. This term a motion was made by M oollaſton See before, 

tne defendant in the principal action, to ſet afide this capias ad . 
ſetisjaciendum as irregular, becauſe it was ſued out returnable die CB Ward. 


lunae v. Bendall. 
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| lunae proxime poſt cctabas ſandti Martini, which was the 22d of 
ou 5 3 R. November, and that very day the writ of error ſued out by Woollafm 
Eaſter 16Geo, the 20th was allowed: after which the capias ad ſatisfaciendum 
2. between was filed, but returned the ſame day. And adjudged, this capia; 
Smith. and ad ſatisfaciendum was well ſued out to charge the bail, and the 

motion was denied May 5. Paſch. 3 Ann. B. R. Parking verſ 


Moollaſton. Raymond for the plaintiff, Acherley for the defendant, 


* 


The principal Officers in the Law, 
Paſch. 5 Annae reginae, A. D. 1706. bf 


'TTHE right honourable William Cowper eſquire, lord keeper f 
the great ſeal of England, which was delivered to him by the 

Queen in council at St. James's, October 2, 1705. being then 

one of her Majeſty's counſel at law. 8 | 


=_ | Sir John Trevor knight, maſter of the Rolls. 


= Si, John Holt knight, chief juice. 

ne. Sir John Powell night, . 
a N Sir Littleton Powys knight, juſtices of the King's Bench. 

| Sir Henry Gould knight, ES: | 


& 
6. 
» 


Sir Thomas Trevor knight, chief juſtice. 

Sir John Blencowe knight, | 
Robert Tracy eſquire, g juſtices of the Common Pleas. 
Robert Dormer eſquire, | 1 3 


Henry Boyle eſqurre, chancellor. 

Sir Edward Ward knight, chief baron. 

Sir Thomas Bury knight, - 

Robert Price eſquire, e barons of the Exchequer. 
John Smith dare, 

Sir Richard Simpſon knight, curſitor baron. 


The right honourable John lord Gower, baron of Sittenham, 
chancellor of the duchy of Lancaſter, : | 
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Sir Thomas Powys knght, LE 
vir Salathiel Lovell bug, Veen 's chief ſerjeants, 


Sir Edward Northey knight, 0 general. 
Sir Simon Harcourt knight, lad general. 


Sir John Darnall nig, 
Sir Jofeph Jekyll knight, 


Sir Thomas Parker #nrght, 
John Conyers efquire, 


1 
Sir William Whitlock Eni gt, 


Aglionby * Nuten counſel, 
William . efquire, | 
Sir James Mountague knight, 


Sir Edward Northey knight, ape general of. the | duty f 


3 Starkic eſquire, attorney a f the county palatine of 
Ccalter, 


lr ferjeant Bennett, judge of the Marſhallea. 
Welſh Jager 

— . 12 ell ale ie ice, dhe of Cheſter, ke. 

a6: fret Hook, Fs, ati e North Wales 

* Kae Wet, ö alia f Welt Wiles, 

—— — ee baue of South Wales. 
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Turner ver /. Beale. 


Paſch. 5 Ann. B. R. Apr. 10, 1706. 


S. C. Salk. 4 HE plaintiff brought an action upon the caſe againſt the 
$21. P. 24» defendant, upon an.indebitatus afſumpfit fur 100. for woods 
wet on an fold and delivered by the plaintiff to the defendant, June 1, 1705. 


indebitatus for upon a quantum meruit, and an inſimul 2 : to the laſt 
arſt 


goods fold and promiſes, and to the whate:ſum of 1001. in the promiſe men- 


100/. 1 June 
1705. ** ſumpſit ; upon which iſſue was joined. Ef quoad eaſdem triginta 
Plea as to all of ſeptem libras de difla ſumma centum librarum in eadem prima 
Wy i S promiſſione et aſſumptione mentionatas, idem Abrahamus ¶ vix. the 
»-n o/jump/ie. defendant] dicit quod ipſe non poteſt dedicere, quin ipſe ante ocla- 
wum diem Nevenibris anno domini millefimo ſeptingenteſuno tertio in 

ae 5 - debitatus fuit praedicto Jobanni Turner in eiſdem triginta et ſepten 
comms i /ibris, pro cvibus et agnis [viz. the goods in the declaration] eden 
Abrahamo per praefatum Jobannem Turner ante tempus illud ven- 

ditis et deliberatis, ac ante eundem oftavum diem Novembris in con 

 deratione inde ſuper ſe, aſſumpſit et promiſit ſolvere dicfo Nolan 

Turner eaſdem trigintg et ſeptem libras; et fic non poteſt dedicere, 

quin praedictus Johtinnes Turner damna ſua occaſione non ſolution 

earundem triginta et ſeptem librarum verſus ipſum Abrabamum re- 

But in tay of cußerare debeat : idem tamen Abrahamus petit quod perſona ju nec 
wk 2 non ejus apparatus, Anglice wearing apparel, toralia, Anglice bed- 
bon, e he ding, ac inſirumenta neceſſaria pro (jus occupatione, quae nm ex. 
pleads the ta cedunt decem libras in valore, fint ſemper exonerata et libera de et 
oo 1 PR ab omni executione per praefatam Jobannem in bac parte babenda, 
Solvent debt- juxta formam ſlatuti in parliaments dominae reginae nunc apud Ml. 
ded | monaſterium in comitatu Middleſex, nono die Novembris anno reg"! fi 
ſecundo per prorogationem tento editi, intitulati, An act for the dil- 


charge out of priſon ſuch inſolvent debtors as ſhall ſerve, or procure 


a perſon to ſerve, in her Majeſty's fleet, or army; quia dicit, quod iſe | 


idem Abrabamus praedicto ottavo die Novembris anno domini 1703. i 


eodem flatuto mentionato, nec non antea et poſtea, fuit priſonarius at 
That he was aliter in priſona et gaola dominae reginae de marreſcalcia ejuſdem dominae 
in priſon on feginae coram if ſa regina, ſub cuſtodia Franciſci Southard armigerl ci, 


and beforethe ſiadis priſanae illius, de et ſuper actione ad ſeckam Edmund: M. arnfurs 


8 Nov. 1702.“ 


for debe. pro debito (dicta priſona tunc et adbuc apud Southwark in comitatu du. 
That at the rey exiſtente) quodgue'ad generalem quarterialem ſeſſionem pacts dictae 
general quar- dominue reginae tentam apud Guilford, in et pro eodem comitatu Surre), 


ter ſeſſions of,, , 8 5 , 
the peace 13 die Jovis 13 die Julii anno regni dictae dominae reg! 


tioned beſides 37 /. part thereof, the defendant 1 non aſ. 


SCC ”" van. CPs Ar "Y . =. two cs 7 


nae nunc tert!, 
Jah iet. coram Jobanne Fulbam et Jobanne Lade armigeris, et aliis focus ſui 


juſticiariis ipſſus dominae reginae ad pacem in dicto comitatu _ 7 
8 * . conſer- 
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conſervandam alſſignatis, 1 pſe dictus Abrabamus priſonarius in forma 
praedieta tunc etiam exiſtens, per eoſdem juſticiarios pacis in aperta 


curia illa, virtute ac juxta formam ſtatuti praedicti de et ab impri- 


ſmamento ſuo praedi&o debito modo relaxatus et exoneratus fuit ; abſque ore bed out 


hoc, quod idem Abrahamus ſuper ſeu 75 praedictum oftavum diem 
Noevembris anuo domint 1703 ſupradi 


Ho afſumpſit ſuper ſe quoad Traverſe of 


eaſdem 37 1. modo et forma, prout praedictus Jobannes ſuperius inde the time of 


ſipponit, et hoc paratus eft verificare ; unde petit judicium, fi prac- 
dus Johannes Turner aliquam executionem in bac parte ad one- 
randum perſonam ipſius Abrabami, auf+Ljus upparatum, toralia vel 
inſtrumenta neceſſaria praedicta habere 'dtþeat, A c. Et profert bic 


in curia idem Abrabamus duplicationem ordinis exonerationis illius, 


manibus et ſigillis difforum duorum juſticiariorum pacis ſuperius no- 
minatorumſignatam et figillatam, quae praemiſſa teſtatur, cujus datus 
eft in dicta generali quarteriali ſeſſione pacis apud Guilford, praedicto 
13 die Julii anno tertio ſipradicto, &c. | L. Agar. 


Et praedictus Jabannes Turner dicit, quod ipſe per al:igua, per 
praedictum Abrahamum ſuperius placitands allegata, ab executione ſua 


fro damnis ſuis in hac parte recuperandis occafione non ſolutionis 


praediftarum 37 l. verſus perſonam praedifii Abrahami et omnia Demutrer. 


bend et catalla ſua habenda praecludi non debet ; quia dicit, quod 
placitum praedictum per praedictum Abrabamum ſuperius placitatum, 
materiaque in eodem contenta minus ſuffictentia in lege exiſtunt, ad 
ipſum Johannem ab executione ſua inde verſus perſonam praefati Abra- 


lam et omnia bona et catalla ſua habenda praecludendum, ad quod 


ie idem Jobannes neceſſe non habet, nec per legem terrae tenetur 
aliquo modo reſpondere : et hoc paratus eſt verificare. Unde pro de- 


fectu ſuſficientts reſponſi in hac parte idem Jobannes petit judicium, et 


danna ſua accaſſone premiſſorum per executionem verſus perſonam prae- 


ati Abrabami, et omnia bona et catalla ſua ad libitum 2 us Jo- 
bannis fiendam et levandam ſibi adiudicari, &c. T. Pengelly. 


Et praedictus Abrahamus dicit, quod placitum praedictum per iþ- Joinder in 
ſum Abrahamum modo et forma praedictis ſuperius placitatum, mate- Demurrer. 


Hague in eodem contenta bona et ſuffictentia in lege exiſtunt, ad prae- 
dum Jobannem ab executione ſua inde verſus perſonam ipfius Abra- 
beni et ejus apparatum toralia ac inſtrumenia neceſſaria pro ejus 
eccupatione, quae non excedunt 101. in valore, habenda praecluden- 
dum; quod quidem placitum, materiamque in eodem contentam, ipſe 
idem Abrahamus paratus eft verificare, et probare curiae, &c. Kt 
0. raedictus Johannes ad placitum illud non reſpondet, nec illud 
ucuſque aligualiter dedicit, ipſe idem Abrahamus, ut prius, petit ju- 


aicium, et quod praediftus Jobannes Turner ab omni executioe qua- 


cungue in bac parte habenda, ad onerandum perſonam ipſius Abrahami, 
a qus apparatum toralia vel inſirumenta praedifta praecludatur, &c. 
| | Mr. 


i 
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Mr. Pengeliy for the plaintiff took exceptions to the plea, becauſe 


the ſeveral facts, required by the act of parliament to be done, to 
intitle the juſtices of peace to a juriſdiction, were not averred to 


have been done: without which the juſtices had no power to make 
{uch an order of diſcharge, as is ſet forth in the plea; and therefore 


that the defendant ought exprefly and particularly to have ſhewn, 


that he petitioned, that the creditor was ſummoned, that he lifted 
' himſelf a ſoldier, .&c. as the ſtatute has appointed. 85 


Mr. Eyre for the defendant inſiſted upon it, that all thoſe omiſ- 


ſions were ſupplied by the general allegation, that the defendant was 


diſcharged ſecundum formam flatuti ; tor if any of thoſe facts were 
omitted, he could not be ſaid to be diſcharged according to the form 


of the ſtatute; and for that purpoſe he cited Cro, Fac. bog. Jobnſon's 


caſe, where 'tis faid, many of the faults in the inditment were 


aided by the concluſion, contra formam ſflatuti in hujuſmodi caſu 


editi et proviſi. 2. That if there had been any defect in the pro- 
ceedings of the juſtices of peace in this matter, it ought.to be ſhewn 
by the other ſide, and ſhould never be intended, as in the caſe in 


Ss. Car. 280, In a writ upon the ſtatute of We/tm. 2. c. 46, for 


VWoorington 
v. Deverill, 
Salk. 521, 


throwing down fenſes in the night, 'tis not neceſſary to ſet out that 
the landlord had right to improve; but if he has not, it ought to 
come on the other ſide. 3. He argued it was good upon a general 
demurrer, and cited ſeveral caſes of omiſſions in pleading, held good 
after a general demurrer. 1 Lev. 194. Cutler ver ſ. Southerne. I Lul. 
545, 9. Lee verſ. Elkin, He relicd alſo on 1 Ventr. 356. Day 
verſ. Copliſtan, which though reported ſhort by the book, he took 
to be much ſuch a plea as this. For there it is ſaid the defendant 


; pleaded the ſtatute for the diſcharge of poor priſoners, and that he 


had been diſcharged by that act. [But ſee the ſame caſe reported, 
Sir Tamas Jones 165. where 'tis faid, the defendant ſet out in good 
form all matters and circumſtances by the act neceſſary.] 


The court were all clear of opinion that the plea was ill, even on 
a general demurrer ; becauſe it did not appear to them, the neceſ- 
ſary facts not being averred to intitle the juſtices of peace to a ju- 
riſdiction, that they had any juriſdiction in this caſe; and judgment 
was given for the plaintiff. Adjudged accordingly, Hil. 5 4m. 
B. R. inter Moodrington et Deverill, intr. Mich. 5 Anm. B. R. 
rot. 34. and that it was naught on a general demurrer, as that caſe 
was, and not aided by the ſtatute for the amendment of the law. 


Reginz 
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Regina ver. Baines. 
Paſeh.. 5 Ann, B. R. 1706, 


R. Baines being removed by the juſtices of peace of the county s. C. Salk: 
M of Weſtmoreland, from the office of clerk of the peace of the * 4 
ſaid county, obtained a mandamu: out of the King's Bench, to com- 19” 
mand them to reſtore him to that office, or to ſhew cauſe to the con- 


trary ; which writ follows in his verbis: | 


Anna dei gratia Angliae, Scotiae, Franciae et Hiberniae regina, A mandamus 


fle defenſor, &c. cuſtodibus pacts noſtrae, ac juſticiariis noftris ad mw reſtore Mr. | 


+ ; Bai b 
pacem in et pro comitatu illo conſervandam necnon ad diverſas felo- 3 


nias, tranſgreſſiones, et alia malęfacta, in comitatu noſiro Weſtmorland ol the peace. 
perpetrata audiendum et terminandam afſignatts, et eorum cuilibet ſa- 


lutem: Cum Richardus Baines generoſus per praebonorabilem Thomam 


dominum Wharton nuper cuſtodem rotulorum pacis noftrae in comitatu 
noſtro Wetmorland praedifto debite nominatus et appunctuatus fuit cle- 
ricus pacis comitatus praedicti; qui quidem Thomas dominus Wharton 
plenam adtunc habuit poteſtatem et authoritatem (ut cuftos rotulorum 
ejuſdem comitatus ad nominandum et appunctuandum eundem Ri- 
chardum Baines clericum pacis ejuſdem comitatus, habendum et te- 
nendum offictum clerict pacis comitatus praedidi, quamdiu ſe bene 
gereret; idemque Richardus in officium praediflum et exercitium inde 
debito modo et rite admiſſus fuit, virtute cujus idem Richardus ad 
exercitium officis praedicti, necnon ad proficua inde capienda juſte 
inlitulatus fuit et exiſtit; vas tamen juſticiarii praedicti eundem 
Richardum ab executione officit praedicti minus rite amoviſtis, et 
ipſum ad exequendum officium praedictum recuſatis, ad grave damnum 
us Richardi, ficut ex querela ſua accepimus : Nos igitur eidem 
Richardo - Baines celerem et feſtinam juſtitiam in hac parte fiert vo- 
lentes, ut eft juſtum, vobis mandamus firmiter injungentes, quod im- 


mediate poſt receptionem hujus brevis, eundem Richardum Baines ad 


executtonem praedicti officis clerici pacis comitatus praedicti reſtitu- 


alis, et ipſum ad exequendum ay um illud, et capiendum proficua 


inde permittatis, vel cauſam nobis Agniſicetis in contrarium, ne in 
veſtris defectibus querela perveniat ad. nos iteratim ; et qualiter hoc 
praeceptum noſtrum fuerit executum conſtare faciatis nobis apud 
We/tmonafterium die Sabbati proxime poſt cctabis ſantti Hilarii, bac 
breve noftrum nobis tunc remittentes. T. J. Holt, milite apud IWe/l- 
monaſterium 24 die Nevembris anno regni noftri primo. 


Per regulam curiae. 
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The return. 


A complaint rum brevis praedith, ſcilicet ad prae 


. 


To which writ the juſtices of peace made this following return: 


Nos Chriſtophorus Muſgrave miles ct baronettus, Cbriſtoplurus 
Philipſon miles, &c. cuſtodes pacis ac juſticiarn in brevi huic ſche. 
dulae annexo infraſcripti, ſereniſſimae dominae reginae nunc in curia 
ipſius reginae coram ipſa regina apud Meſtmonaſterium bumillime cer. 


tificamus, quod Richardus Baines in eodem brevi nominatus, exiſtens 


clericus pacis pro comtatu Weſtmorland praedicto, praetextu inde ad 
generalem quarterialem ſaſionem pacis dictae dominae reginae tentam 
apud Appleby in et pro comitatu Weſtmorland praedifto decimo ter. 
tio die Aprilis anno regni dictae dominae reginae primo coram tunc 
juſticiariis dictae dominae reginae ad pacem in et pro comitatu ill 
conſervandam, necnon ad diverſas felonias, tranſgreſſiones, et alia 
malefafla in comitatu Weſtmorland praedicto perpetrata audiendum 


et terminandum afſignatis, durante tota ſeſſione illa, necnon ad ge- 


neralem quarterialem ſeſſionem pacis dictae dominae reginae tentam 
apud Kirkby Kendall in et pro comitatu Weſtmorland pracdicto de- 
cimo quarto die Fulii anno primo ſupradicto, coram Chriſtophors 
Muſgrave milite et baronetto, Richardo Sandford baronetto, Chriſts- 
phoro Philipſon milite, Jacobo Grahme, Willielmo Flemming, Hen- 


rico Grabme, Edwardo Wilſon, ſen. Richardo Brathwaite, Jaco | 


Bird, et Thoma Dawes, armigeris, et Johanne Archer in medicinis + 


dectore, tunc juſticiariis dictae dominae reginae ad pacem in et pri 
ecdem comitatu conſervandam, necnon ad diverſa felonias, tranj- 
greſſiones, et alia malefacta in eodem comtatu perpetrata audiendun 
et terminandum aſ/ignatis, praedictum officium clerici pacis pro c- 
mitatu illo exercuit et executus fuit ; quodgue poſtea et ante adven- 

Aon generalem quarterialen 


againſt Baines, ſeſſrjonem pacis ſuperius ultimo mentionatam, quaedam querela et ac- 
at the quarter- cſatio in ſcriptis juſticiariis pacis in ſeſſione illa exhibita- fut, 


ſeſſions, 14 


July, 1 Ann. querens et accuſans dictum Richardum Baines de divenſis malege- 


ſturis in executione praedicti officii clerici pacis pro eodem comttatu 
fperpetratis, eo quod ad praediftam tunc ultimam gquarterialem e. 
fionem pacts ipſe idem Richardus Baines coegit quendam * channen 
Scett de Wordjide labourer ad ſolvendum ncvem ſolidos legalis moneta: 
Angliae, ultra feoda ſua debita; acetiam quod praedictus Richardus 
Baines decimo die Aprilis anno regni diftae dominae reginae nunc 
primo ſufradifto excgit de quodam priſonario Langhorne, et cug!! 
eum ſolvere et expendere ſummam ofto ſolidorum ſex denartorun 
couſimilis menetae Angliae, fro quodam proceſſu vocato ſubpoena as 
ſummonendum quatuor teſtes ad evidentias dandum ex parte iff: 
priſenarii in ſeſſione, qui quidem proceſſus, vocatus Subpoena, cn 
tinebat ducdecim lineas et non aniplius; quodgue ad eandem generalem 
quarterialem ſeſſionem pacis tentam eodem decimo quarto die Jul 
anno primo ſiſpradiclo, ſuper plenam examinationem et 3 Tre. 

| OS ationen 
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bationem veritatis materiarum eidem Riclardo Baines ut pracfertur 
impoſitarum aperte in eadem ſaſiane factam et habitam in prae- 
ſentia praedicti Richardi Baines (qui exiſtens per ordinem ejuſdem 
ſeſſions debite Jummonitus ad reſpondendum materiis illis ut prae- 
fertur ei impoſitis, ad eandem Seffionem in propria perſona ſua com- 
peruit, et ſeſe per conſilium eruditum in lege defendit) praedictus 
Richardus Baines inde convictus fuit : ideoque conſideratum fuit per Judgment by 
curiam generalis quartertalis ſeſfionis illius, quod praedictus Ri- be jultices to 
chardus Baines ab officio clerict pacis praedifti comitatus Weſtmor- Haines 
land amoveretur et exoneretur, et idem Richardus Baines ſuperinde 
ante adventum brevis praedicti in aperta et plena curia ſeſſionis 
 illius per curiam illam ab officio illo amotus et exoneratus fuit : et 
praefati modo cuſtodes pacis ac juſticiart in brevi praedifto infra- 
ſcripti ulterius certificant, quod RE Richardus Baines non 
fut nominatus five appunctuatus efſe clericus pacis pro comitatu 
Weſtmorland praedifto ad officium illud exquendum, ad aliquod 
tempus poſt praedictam amotionem et exonerationem ejuſdem Richardi 
Baines ab officio ſuo praedicto; et quod praebonorabilis Thomas comes 
Thanet, cuſtos rotulorum pacis dominae reginae nunc in et pro co- 
mitatu Weſtmorland praedicto exiſtens debito modo aſſignatus et con- 
flitutus, cui de jure pertinet nominare et appunctuare clericum pacis 
pro comitatu Weſtmorland praedicto, poſt amotionem et exonerationem 
praedicti Richardi Baines ab officio clerici pacis pro comitatu Weſt- 
morland praedicto, et ante adventum hujus brevis, nominavit et ap- 
punfluavit quendam Thomam Carleton generoſum fore clericum pacis 
comitatus praedicti, eodem Thoma Carleton adtunc exiftente per- 
ſena babili et ſufficiente ręſidente in dicto comtatu Meſimorland, ad 
exequendum officium praedictum, quam diu ſe bene geſſerit : et ea 
de cauſa nos praefati cuſtodes pacis ac juſticiarii ut proefertur in- 
fraſcripti praefatum Richardum Baines ad locum et cffictum clerici 
fects pro comitatu Weſtmorland praedifto reſtituere non poſſumus, 
prout per breve praedictum nobis praccipitur. | 


There was likewiſe a certiorari directed to the ſaid juſtices of Certiorar: to 
peace, to command them to certify all orders againſt J}/i/lram At- ene, _— 
wnſm and Richard Baines, made by the ſaid juſtices, or any of ad Atkinſon. 
them, which writ of certiorari bore teſie, June 25. 1* of the 
Queen, and was returnable a die ſan&i Michaelis in unum menſem; 


upon which the order againſt Baines only, reported hereafter at 
large, was returned. | | 


7 


Exception was took to the return of the mandamus, that the of- 


ſenſe was uncertainly alleged, Cc. and therefore a peremptory a 3 


nandamus was prayed; but the court ſaid, the order was a judg- w, a judg- 


m | ment by the 
ces of peace for removal of a clerk of the peace is returned, on a complaint to them made of offenſes, 


22gh uncertainly retarned, no peremptory mandamus ſhall go, while the judgment is in force. 
| ment, 
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ment, till ſet aſide, and therefore adviſed the council for Mr, 


Baines to take exception to the order returned on the certiorar; 
but refuſed to grant a peremptory mandamus. Whereupon the 
council for Mr. Baines took the ſame exceptions to the order, as 
are hereafter mentioned at large. And when the court were read 
to give their opinion, Mr. Attorney General Northey took e 

tion to the certiorari, that the order was not thereby removed, 


| becauſe the certiorari was to remove all orders againſt Atkinſon and 


Baines, and the order returned was againſt Barnes only, where. 


upon the certiorari was quaſhed, Mich. 4 Ann. after having heard 


council on both ſides. {See the report of it before, 1199.] And 
on a new certiorari iſſued, the order following was returned u 


made at the general quarter-ſeſſions of the peace for Weſtmoreland 


held the 14th of July the firſt of this Queen. 


The order of Whereas by a complaint and charge in writing at this ſeſſions, 


the juſtices. 


The miſde- 


meanors. 


held the ſaid 14th day of July, preferred and exhibited to this 
court, againſt Richard Baines of Appleby in this county of Weft- 
morland gentleman, clerk of the peace for the ſaid county, who 
the 1oth day of April laſt paſt, and during the whole laſt general 
quarter- ſeſſions of the peace held for this county, did claim and 
exerciſe the ſaid office of clerk of the peace for this county, the 
faid Richard Baines was charged with divers miſdemeanors by 
him committed in the execution of the ſaid office of clerk of the 
peace for this county, viz. that he the ſaid Richard Barnes, the 
ſaid 10th day of April laſt, did exact from one priſoner Langhorne, 
and compel him to pay and expend the ſum of eight ſhillings and 
fix pence, for a ſubpoena to ſummon four witneſſes to give evi- 
dence for him in the ſeſſions, which ſubpoena contained but twelve 


lines; and that the ſaid Richard Barnes alſo did at the ſaid general 


quarter-ſeſſions held for this county exact of one Jobn Scott of 


Moodſide, a poor labourer, and force him to pay, the ſum of nine 


ſhillings more than his juſt fees; and alſo that the ſaid Richard 
Baines had committed divers other exactions and extortions 
particularly mentioned in the ſaid charge in writing, and now 


at this general quarter ſeſſions, held by adjournment on the 


ſaid 28th day of Auguſt, upon due examination in open court of 


the ſaid matters alleged againſt the ſaid Richard Baines, who by 


order of this court hath been duly ſummoned to anſwer the ſame, | 
and did attend in perſon, and had particular notice of each charge 

againſt him, and made defenſe by his council thereunto, and upon 
full proof of the premiſſes made in open court, it doth _= to 
this court, that the ſaid Richard Baines hath miſdemeaned himſelf 


in his ſaid office of clerk of the peace of this county, and in exe. 


cution thereof, by exacting and extorting by colour of his ſaid 


office from the ſaid priſoner Langhorne the ſaid 10th day of * 


appear on the face of them. 


1 
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| iſt paſt, the ſum of fix ſhillings for the faid ſubpoena, to ſummon 


the laid four witnefles, which is three ſhillings and fix pence more 


| than the accuſtomed fee of right due for the ſame, and by exacting 


and extorting by colour of his ſaid office at the ſaid laſt general 
quarter- ſeſſions from the ſaid John Scott nine ſhillings more than 
his juſt fees; and thereupon this court doth openly in court diſ- 
charge and remove the ſaid Richard Baines from the office of clerk 


of the peace of this county of Weſtmoreland, and he. is hereby by 


this court diſcharged from the ſame accordingly. _ 
Per curiam, Thomas Carleton lene, pacis. | 
Divers exceptions were taken by Mr. Baines's council to this 


order, which were argued ſeveral times, and it was inſiſted upon 
by them that this order ought to be quaſhed. They ſaid, that 


though before the act of 1 Will. & Mar. fe. 1. c. 21. the clerk Offceofclerk 
of the peace was removable by the cu/tos ratulerum, yet now by of che Peace. 


virtue of that ſtatute he has a freehold in his office, it being enact- 
ed by that ftatute, that the ca/tcs rotulorum ſhall appoint the clerk 


of the ſpeace for ſo long time as he ſhall well demean himſelf in 


his ſaid office; and that freeholds are ſo much favoured by the 
law, that all acts which would avoid an eſtate of frechold muſt 
be taken ſtrictly, and executed preciſely, and therefore a man can- 
not avoid an eſtate of freehold for a condition broken, without an 
actual entry. *Tis true the freehold the clerk of the peace has in 


his office is by the ſame act ſubjected to the juriſdiction of the 


juſtices of the peace, ſo that for a miſdemeanor committed by him 
in his office they may remove him in a ſummary way; for it 
is enacted in the fame ſtatute, /e#. 6. that if any clerk of the 
peace ſhall miſdemean himſelf in the execution of his office, and 
thereupon a complaint and charge in writing of ſuch .miſdemeanor 
[hall be exhibited againſt him to the juſtices of the peace in their 
general quarter-ſeſhons, it ſhall be lawful for the ſaid juſtices, or 


the major part of them, from time to time upon examination and 
due proof thereof openly in their ſaid general quarter- ſeſſions to 


luſpend or diſcharge him from the ſaid office; and that then the 
Fo 1 rotulorum ſhall appoint a new. clerk of the But then 
the juſtices of peace in caſe of ſush removal — purſu 

thod which that act has preſcribed, and if they do not, all their 
proceedings will be void. And proceedings in caſes of this nature, 


which are to deprive a man of his freehold in a ſummary way, 
without letting him be tried by his peers, are always conſtrued 


ſtrictly, and never ſupplied by intendment of matter which don't 
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1. —— 


This ſtatute therefore gives the juſtices of che peace a power to 


remove the clerk of the peace. 


1, For miſdemeanors in the execution of his office. 
IS. This removal muſt be upon a charge in writing before them 
of ſuch miſdemeanors. And this is but agreeable to common 
juſtice, that the party may know his charge, that he might have 


a fair opportunity to make his defenſe : but in this caſe it don't 


appear, that there was any charge in writing againſt Mr. Baines 
for any miſdemeanors committed by him in his office. 


For the firſt part of the order is only a recital of a charge, a7. 
cording to the inference or apprehenſion of the juſtices, that Mr. 
Baines miſdemeaned himſelf, and cannot be took to be the charge 
itſelf, but only is a narrative, that there was a charge, which as 
they took it, imported miſdemeanors. If it had gone no further, 
that had been plainly ill, not only becauſe it does not appear there 


. was any charge of miſdemeancrs, but "likewiſe becaule it is too 


uncertain and general, wz. divers miſdemeanors, &c, for the mil- 
demeanors ought to be ſpecified, that the court here may judge, 
whether they were miſdemeanors in his office or not. 


For as to the fact in relation to Langhorne, that don't appear 
to [relate to Mr. Baines's office of clerk of the peace, as it is ſet 
out in the order. For 1. it is not ſaid to be done colore office. 
In Hutt. 70. Luidley's caſe, in an information againſt the under- 
ſheriff of 7ork, for taking 1 J. 10s. for making a warrant on a 


capias ad ſatisfaciendum, it was held not enough to ſay, he core 


officii did it, but it ought to be ſhewn, to whom the capias ad ſi- 


tigfaciendum was directed. 5 


2. It don't appear the 8s. and 6s. was too much; or more than 
| * 3 Ps | 


was his due. 


3: It don't appear, the ſubpoena was to ſummon witneſſes to 
the ſeſſions of the peace of Weſtmoreland, or that Mr. Baines made 


the ſubpoena as clerk of the peace of Weftmoreland. 


4. 'Tis faid Mr. Baines compelled Langhorne to pay and expend 


| 85, and 64. but 'tis not ſaid to whom Mr. Lang borne 25 
| 1 


uu 


Then as to the facts after the vis. they are not ſufficiently ſt 
forth. | | | 35:2 5 
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8. and 6 d. nor that Mr. Baines received it; but it ſhould be fo | #' 8 | 
expreſly averred, and that Baines extorſive received it. 1 


. Tben to the fact in relation to Scott, it is laid as ill: 


2 AS 

1 22 8 
* 2 
2 2 


5 _ It is not ſaid, Baines colore offictt, - or extorſiue exacted of 
Scatf; B., zin din (jt i” 3 rl 


| + is not ſaid for what he forced Scott to pay the 96. 5 
3. Itis not faid to whom Sea paid them. 


| 4. It don't appear but that 9 5, were due from Scott ow than 
his fees, and therefore it ſhould have been ſaid, Baines forced Scott 
to pay 9s. pro feodts, et ultra Feoda. 3 welt 


And therefore for theſe. reaſons the _—_ 5 a 
ſiſted on it, that this order was ill, and ought to be quaſhed. 


E contra it was argued for the Queen, that the order was good, 
and ought to be confirmed, and it was inſiſted on by the Queen's 
council, that this ſtatute of 1 Vill. & Mar. c, 21. does not make 
this office of clerk of the | peace a freehold by expreſs words, but 
only by conſequence of law; and though it is a frechold, yet that 
ſtatute, which has made it ſo, has ſubjected it to the juſtices, and 
therefore this officer muſt take his office with the charge. 
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1, Object. They argued, that there is not the ſame certainty 
requiſite in an order made by juſtices of the peace, as in an indict- 
ment. In 1 Ventr. 37. the King verſ. Nelſon, a motion was made vide 1 Sid. 
to quaſh an order for keeping a baſtard child, becauſe it was faid 4'9- 
to be made ad ſeſianem in comitatu praedicto, and did not ſay, . 5th 
tentam pro comitatu praedicto. Sed non allocatur ; for ſays the 
book, ſuch ſtrictneſs is not required in an order. 
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2. Object. That this order was ſubſtantially good, though per- 
haps it might have been expreſſed more fully; for it does appear 
upon the whole order, that the ſtatute has been purſued in re- 
moving Mr. Baines : it appears, there was a charge againſt him 
in writing, that he had notice, and was heard by his council, 
what he had to ſay; that the facts charged on him were miſde- 
meanors in his office, for the viz. incorporates the ſubſequent par- 
ticular facts with the general words before, and makes it altogether 
4 good charge for miſdemeanors in his office, being explanatory of 
the general words precedent, and upon this head ſeveral caſes 
uere cited, to prove that it was the proper office of a viz. 5 ex- 

| plain; 
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plain; nay, that an averment under a vig. is ſufficient of itſelf. 
and for that 1 Saund. 169. Skinner verſ. Andrews was cited, where 
in debt on an obligation, dated Feb. 8. 19 Car. 2. the condition 
was to perform an award to be made on or before the 16th of 


March next following; the defendant pleaded no award made; 


the plaintiff replied, that the arbitrators after making the bond, and 


fendant demurred; and 'twas adj 
the award was made on the 16th of March under the viz. was 


before the exhibiting the bill of the plaintiff, v/z. the ſaid 16th of 
March, made that award, and then aſſigns a breach, &c, the de- 
, that this averment, that 


_ ſufficient. Beſides they urged farther, that if the viz. was not in 


this caſe took to be explanatory, the order would be nonſenſe, be- 


cCauſe it began after the v/z. with the word, That, &c. 


WMeſt's Prec. 


Indictments, 
ſec. 97, 130. 


and therefore they had a greater power over him, and that the ju- 


3. Obj. They further ſaid, that an indictment good to a com- 
mon intent is well, Co. Lit. 303. much more in the caſe of an 
order; and they cited 1 Sid. 91. The King verſ. Cover, as a ſtrong 
caſe for them. In an indictment againſt the bailiff of a hundred 
for extorſion, ſcilicet, that colore offici; he took 50 s. held good after 


a verdict, though ill on a demurrer. And Sir Thomas Powys cited 
2 Brownl. 1.51, Dr. Manning's caſe, if particular facts are charged 
in a bill in the Star Chamber, and afterwards there are general 


words, as for extortion, oppreſſion, and other offenſes ; if the - 
&s 


ticular facts are proved, he may examine to other particular 


included within the- general words, and they ſhall aggravate, and 


the court will give. a higher ſentence for them. 


4. Obj. Twas further inſiſted, that let the reſt of the order be as 


it will, yet the judgment was full, and ſufficient; for therein the 
juſtices have expreſly adjudged Baines guilty of miſdemeanors in his 


office; that this clerk of the peace was the juſtice's own officer, 


ſtices being a court of record, great regard was to be had to their 


proceedings, and 'twas not to be ſuppoſed they would act irre- 


gularly. 


To theſe objections it was anſwered by the counſel of Mr. Bains 
particularly, | 


And as to the firſt they ſaid, that as much certainty was required 
in orders as in indictments, as to matters of ſubſtance, and ſo 
was the conſtant experience ; but the ſame form was not abſolutely 
neceſſary, and therefore in convictions for deer-ſtealing it was not 
neceſſary to have vi et arms, contra pacem, &c. and ſo was it ad- 
judged T. 12 Will. 3. B. R. the King verſ. Chandler and Speed | Ante, 
545, 581.] and therefore the words reported in 1 Vent. 37. that ſuch 


ftriftacls 
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grictneſs is not neceſſary in an order, muſt be underſtood accord- 
ing to the ſubject matter of the queſtion, which was about the cap- 
tion; but that book nor no other ſays, there need not be the fame 
ſtrictneſs as to matters of ſubſtance, Beſides, Mr, Ventris at that 
time was a very young reporter, and might miſtake, as plainly he 
did in what he makes the court ſay, J. 59. in relation to keeping 
the baſtard child. | | 


As to the ſecond objection, they ſaid, that the charge men- 


tioned in the order is not a good charge, becauſe it don't appear the 


miſdemeanors therein mentioned were miſdemeanors in his office; 
that the viz. in this caſe can't incorporate the ſubſequent facts 
with the charge, nor be explanatory, becauſe here the matter alle- 
ged before the viz, is nothing but a ſtory told by the. juſtices of 
what their judgment and apprehenſion was, that this was a charge 
in writing of miſdemeanors of Mr. Bains in his office; then comes 


the diz. which is to ſhew the court, how the charge was of miſ- 


demeanors in his office, and is no more than if it had been, v:z. 
the charge was that Mr. Baines did fo and fo, which when ſhewn 


don't appear to be in execution of his office: and this that comes 


under the v/Z. is to be took to be the very charge, and what went 
before only the inference and collection of the juſtices, and therefore 


the caſe out of 1 Saund. 169. don't warrant this order ; for if the 


diz. muſt be took as a ſufficient averment of itſelf, as tis adjudged 


1273 


in that caſe, yet here what comes under the viz. is not laid to be 


in execution of his office, and therefore not a good charge. Beſides 


in that caſe, as reported in 1 Sd. 370. tis held but form, and that 
it had been ill on a ſpecial demurrer. And 'twas further inſiſted 
on, that if the viz. was not took to be explanatory, yet the order 


would not be nonſenſe, though it began with, That, Ec. becauſe 
that muſt be took to be the very ſubſtance of the charge. 


As to the third objection, 'twas anſwered, that that rule, that 


an indictment is good to a common intent, muſt be underſtood 
where ſubſtance enough appears, but in this caſe there does not. 
As to the caſe in 1 Sid. 91. they ſaid, in 1 Keb. 357. tis reported, 
that the indictment was, colore officrs et extor/ive, which is ſtronger. 
But Powell juſtice held that caſe not to be law, and as to the caſe 
in 2 Brom. 1 5 1. 'twas ſaid, it was a Star Chamber caſe, but could 
not hold at common law ; for the conſtant practice was againſt it, as 
well as the reaſon of the thing. 


As to the fourth objection, 'twas ſaid, that the judgment did not 
make the order good, if 'twas otherwiſe ill, becauſe 'twas a con- 
cluſion without premiſſes, and as for Mr. Barnes being the officer 
of the juſtices, that would make no alteration, he ought to have 

N juſtice 


1 Keb. 351. 


& 


. 2 Inft. 29. 


A. St. 1 Ed.6 


** 
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juſtice done him, and as to matter of intendment, the court could 
not intend one way or other, but muſt take it as the order was, and 


therefore the counſel for Mr. Baines concluded that the order ought 5 


to be quaſhed. 


Afterwards in this caſe the judges gave their opinions ſeriatim, 


Mr. juſtice Powys and Mr. juſtice Gould held the order good, for 
the ſame reaſons uſed by the counſel for the Queen; but chief 


juſtice Holt and Mr. juſtice Powell held the order ill, for the rea- 


ſons urged by Mr. Baines's counſel, and were of opinion it ſhould 
be quaſhed. Whereupon the court being divided, the juſtices 
agreed, the matter ſhould be argued before all the judges of England 


at Seajeants Inn, and that judgment in the King's Bench ſhould be 


given according to the majority of their opinions. Whereupon in 
Trinity term Fg. it was argued at Serjeants Inn in Chancery lane by 
Mr. Attorney Nerthey for the Queen, and by Mr. Raymond for Mr. 
Baines. And the juſtices of the King's Bench retaining their for. 
mer opinions, fix of the juſtices of the Common Pleas, and the 
barons of the exchequer, viz. chief baron Ward, juſtice Blencowe, 
Juſtice Tracy, baron Bury, baron Price, and juſtice Dormer, were 
of opinion the order was ill, for the aboveſaid reaſons, and ought 
to be quaſhed ; the chief juſtice and baron Smith held the order 
good. And afterwards in the ſame Trinity term the order was 
quaſhed by the court of King's Bench. | 


Smith ver /. | Gould, 


S. C. Salk, FN an action of rover for 2 negro, and ſeveral goods, the defen- 


666, dant let judgment go by default, and the writ of inquiry of da- 


rover don't mages was executed before the lord chief juſtice Holt at Guildball in 


lie fora negro. 


Nied. 8 London. Upon which the jury gave ſeveral damages, as to the 
5 y 7 . | 2 
180, 187, goods, and the negro; and a motion as to the negro was made in 


2 Lev. 201. arreſt of judgment, that zcver could not lie for it, becauſe one 


2 Lev. 336. | g i ; a 
8 35. could not have ſuch a property in another as to maintain this 


1 laſt 85,112. action. Mr. Salteld for the plaintiff argued, that a negro was 1 
chattel by the law of the plantations, and therefore trover would 
93. b. lie for him; that by the Levitical law the maſter had power to kill 
F. N. B. 88. his ſlave, and in Exodus xx. ver. 21. it is ſaid, he is but the maſter's 
n ea that if a lord confines his villain, this court cannot ſet him 
110 gg. at liberty: Fitzh. Villain 5, and he relied on the caſe of Butts and 
= 2 Penny, 2 Lev. 201. 3 Keb. 785. as in point, where it was held, 
; 6 en. trover would lie for negroes. Sed non allacatur. For per t«tcn 
Went. OF. curiam this action does not lie for a negro, no more than for any 
N Kiſs other man; for the common law takes no notice of negrces being 
elk 95. different from other men, By the common law ng man can hav: 

> | ok | a pro- 


Regr. 102. b 
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_ vant is took from him, the maſter cannot maintain an action for 4.3," 


And the return was adjudged a good return, 
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a property in another, but in ſpecial caſes, as in a villain, but even 
in him not to kill him: ſo in captives took in war, but the taker 
cannot kill them, but may ſell them to ranſom them : there is no 


ſuch thing as a ſlave by the law of England. And if a man's ſer- CORY as 


> | . n ain 

taking him, unleſs it is laid per quod ſervitium amiſit. If A. takes veri. Harvey, 

B. a Frenchman captive in war, A. cannot maintain an action, Holt: opinion 
8 . . . | a accord. 

quare cepit B. capti vum ſuum Gallicum. And the court denied the fe 46. 

opinion in the caſe of Butts and Penny, and therefore judgment was 

given for the plaintiff, for all but the negro, and as to the damages 


tor him, quod querens nil capiat per billam. 


Regina verſ Truebody. 


O a mandamus directed to the mayor, Sc. of the borough of S. C. Rep. Q. 
Leſtwithiel in Cornwall, to reſtore Truebody to the office of a 57,75. 

| f olt 449. 
capital burgeſs of that borough, they returned the conſtitution of the |; , epa! 
borough, and the election of Truebody, &c. but they ſhew further, burgels quice 
that Truebody left the borough, and lived out of it for ſeveral years, _— 
and neglected attendance at the publick aſſemblies, &c. and there- may be ai 
fore they removed him from his place of capital burgeſs. Sir John franchiſed 


Howies for Truebady took an exception to the return, that it did not thou ſum- 


. . mots. 
appear, that Truebody had any notice or ſummons to attend, and 


thew cauſe, why he ſhould not be removed; which was contrary 
to natural juſtice, that a man ſhould be disfranchiſed, without ever 
being hag what he had to ſay for himſelf. Sed non allacatur; for 


fer curiam, if a capital burgeſs quite leaves the borough, and goes 


and reſides altogether in another place, there is no need of ſum- 
moning him before he is removed; becauſe he has abdicated the 
borough, and it is a ſufficient ground for turning him out; other- 
wiſe if he only left the borough a while for his health's ſake, &c. 


Dunn qui tam, &c. ve,, Hinchdy. 


Intr. Hill. 2 Aunae B. KN. Rot. 169. 


Bucks, ſſ. G Eegius Dunn gui tam pro domina regina nunc quam fro 8 O. Salt, 

. . . . . . 12. 
5 = ſerpſo in bac parte ſeguitur, queritur de Jaſepho Hinchdy Vide 44 
in cuſtodia marreſchalli marreſchalciae dictae dominae reginae coram iþfa 259, 374. 
gina exiflente, de placito quad reddat diilae dominae reginae et etdem An adion qut 


N 5 85 i d . tam for ma- 
Georgio, qui tam, c. viginti guatuer libras, quas dictas dominae king and tell: 


reginae et eidem Georgio, qui tam, c. debet et injuſte detinet ; fro ing buttons of 


ch videlicet, quod praeditius Jeſeplus poſt decimurn diem Februarii w rh 
_ 8s , ; | 8 
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anno domini milleſimo ſexcentefimo nonaggſimo octavo, ſcilicet ſerto 
die Junii anno regni dictae dominae reginae tunc tertio, infra boc reg. 


num Angliae, videlicet apud Stony Startford in comitatu Bucks prag. 


dicto, fieri cauſavit et vendidit duodecim duodenas, Anglice dozens, 
fibularum, Anglice buttons, de ligno tantum, et molinatarum, An- 
glice turned, in imitatione aliarum fibularum, contra forman ſlatuti 
in hujuſmodi caſu inde nuper editi et proviſi; per quod idem Yoſephus 
juxta formam ſlatuti in bujuſinodi caſu inde editi et provifi forisfecit 
dictae dominae reginae, et eidem Georgio, qui tam, &c, quadragin- 
ta ſolidos pro qualibet duodena inde, in toto attingentes ad prae- 
aittas viginti quatuor hbras ; et ſuper inde actio accrevit dictac d. 
minae reginae, et eidem Georgio, qui tam, Cc. ad exigendum et la- 
bendum de praedicto Foſepho eaſdem viginti quatuor libras ; praediclus 
tamen Joſephus, licet ſaepius requiſitus, praedictas viginti quatuor li- 
bras, ſeu aliquem inde denarium, dictae dominae reginae, et eidem 
Gecrgio, qui tam, &c. ſeu eorum alteri nondum ſoluit, ſed illas diflae 
dominae reginae, et eidem Georgio qui tam, &c. ſolvere omnino con- 
tradixit, et adbuc contradicit ; unde idem Georgius, qui tam pro 
dicta domina regina quam pro ſeipſo in hac parte ſequitur, dicit, quod 


1þſe deterioratus eſt, et damnum habet ad valentiam triginta librarun, 


et inde producit ſectam, &c. Upon nil debet Ape the cauſe came 


Buttons made 
ot wood all 
but the ſhank. 


to be tried before the lord chief baron Ward in Bucks, and the jury 
found a ſpecial verdict, v/z. that the defendant, the day and year 
in the declaration, .cauſed to be made and ſold twelve dozens, as is 
ſet forth in the declaration.; and that thoſe buttons -were made of 
wood only, except the ſhanks of the ſaid buttons, which were 


made of braſs: and then they found farther, that there are ſeveral 


buttons made of wood only, but whether the buttons ſo made 


and fold are, and ought in law to be adjudged, buttons made 


and fold contrary to the ſtatute, the jury don't know, but pray 
the advice of the court: if the court ſhould .be of opinion that 
then are, then they find the defendant owes the Queen and the 
plaintiff, ui tam, &c, the ſaid twenty-four pounds, Cc. if not, 
then they find the defendant owes not the Queen and the plaintiff, 


qui tam, Cc. any thing. This action is grounded on 10 © 11 


Will. 3. c. 2. And it was argued by Mr. ſerjeant Weld, and Mr. 
Eyre for the defendant, that this fact found in the ſpecial verdict is 
not within the ſtatute : becauſe, Firſt, they ſaid the ſhank was 
part of the button, and therefore, that being made of braſs, it was 
not a button of wood only: Secondly, that the preamble of the 
ſtatute recited the miſchief to be from making and wearing, and 
the preamble explains the enacting part, ſo that or ſhould be con- 
ſtrued and, the words being, that no perſon ſhould make, ſell, or 
ſet on, in the disjunctive; but the conſtruction in order to comply 
with the preamble, and to prevent the miſchief therein recited, 


muſt be, that no perſon ſhould make, ſell, and fet on, ET 
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thn the defendant has not incurred the penalty of this ſtatute, be- 


- cauſe the declaration only charges him, that he cauſed to be made 


and fold, but not that he cauſed to be ſet on. But the court were 


clear of opinion in both points for the plaintiff. For as to the 


ſhank, it is no eſſential part of the button, for buttons of filk and 
hair are made without ſhanks, and ſo was it adjudged, Hz. 
13 Will. 3. B. R. The King verſ. Roberts Ante, 712.) As to the 
ſecond, the yords are plain in the disjunctive, and either making, 


ſelling, or ſetting on ſuch buttons, are offences within this ſtatute ; 


and the parliament could never mean them in the copulative, be- 
cauſe they who make and fell the buttons, very rarely, or never, 
are the perſons that ſet them on, or cauſe them to be ſet on the 
cloaths, And judgment was given for the plaintiff, Apr. 26, 1705. 
Paſch. 6 Annae, Mr. ſerjeant Cheſhyre. and Mr. Raymond for the 


plaintiff. 
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M.ich. Term. 


111 


all he judges term, to conſider of the act of parliament of laſt ſeſſions, 
on the ſtatute 


of x Aon bes intituled, An act to prevent frauds frequently committed 
lating to. by bankrupts, and upon conſideration thereof, they all 
baokrupts. unanimouſly came to theſe reſolutions following. 


Reſolutions of F ME judges all met at Serjeants Inn in Chancery-lane this | 


1. That the commiſſioners of bankrupts have no authority to 
proceed upon that ſtatute, unleſs the perſon did become a bank- 
rupt after the 24th. day of June 1706, although ſuch perſon had 
committed an act of bankruptcy before the 24th of June, if no 
commiſſion was ſued out thereupon before the 1oth of March 


before. 


2. That the commiſſioners ought to certify, that ſuch perſon 
became a bankrupt after the ſaid 24th day of June. | 


3. That upon references of commiſſioners certificates upon that 
ſtatute to the judges, they will examine into, and take notice of 
the time of the act of bankruptcy committed, if complaint is made 
thereot by the bankrupt's creditors, otherwiſe not. | 


4. That if the commiſſioners certify a fact that is falſe, the whole 
certificate will be void. | | | 


5. That upon references of the certificates of the commiſſioners 

to the judges, witneſſes ſhall be examined upon oath, to ſatisf) 
the judges as to the facts, or elſe copies may be produced of 
affidavits took before maſters in Chancery, ordinary, or extract: 
dinary, and filed in Chancery. 


6, That 


— 


. oe I © 00 
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6. That the allowance or diſallowance of the POE IF by the 


judges ought to be filed, as is the allowance by the lord keeper. 
7. In caſe the commiſſion of bankrupts fell by the death of the 


commiſſioners, and was renewed and purſued without intermiſſion 
or loſs of time, the ſecond commiſlion ſhall be as the firſt was, 
and the bankrupt ſhall have the ſame benefit by it. 


8. In caſe a commiſſion is ſuperſeded, yet it may be renewed by 


precedendo, without any damage to the bankrupt. 


—_ 
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ol Du cColebeck verſ. Peck. 
Intr. Mich. 5 Ann, B. R. Rot. 187. 
| Variance. T HE plaintiff ſued a ſeire facias againſt the defendant, as 


2 _ executor to J. S. on a judgment obtained by him againſt 
gainſt him, the teſtator: the defendant pleaded in abatement, that 
and before the the teſtator died before judgment, &c. The plaintiff - 
9 replied and ſet out the ſtatute of 17 Car. 2. c. 8. and that the te- 
ſtator died after a verdict obtained againſt him, and after the day of 

nifi prius, and before the day in bank. The defendant demurred, 

and Mr. Whitaker infiſted that the plaintiff ought to have ſued 

a ſpecial ſcire facias, and not a general one; for now the writ 

ſuppoſes a judgment againſt the teſtator in his Tife-time, and the 

| replication ſhews it was entred after his death, though well entred 
ny wake by virtue of the ſaid ſtatute. But per curiam, the writ is good, 


2 Keb. 549. and could not be otherwiſe ; for had it been ſpecial, there would 
have been a variance, the judgment being entred generally; and a 
reſpondeat ulterius was awarded. Vide Raym. 210. 1 Mod. ö. 
Burnett verſ. Holden. 8 


The Queen ver. the inhabitants of Barkin, of the ham- 
lets of Donneſdon and Needham in the faid pariſh. - 


8. C. Salk. i PON quaſhing of ſeveral orders made relating to the poor's 
. rates, the matter in difference was referred by the King's 
Loan o Bench to the determination of the lord chief juſtice Holt, who 
the poor's rate having heard all the parties, and they not ſeeming ſatisfied with 
tor nu lock. his opinion, they ſignified their conſent in writing to ſubmit this 
queſtion to the opinion of the judges of the King's Bench, 42. 
whether a farmer for his ſtock ſhall not be chargeable and _ / 


3 
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to the poors rates, as well as a tradeſman for his ſtock in trade. 
And November 22 laft paſt, Powell, Powys, and Gould juſtices, 


were of opinion, that a farmer for his ftock was not taxable, con- 


trary to the opinion of Holt chief juſtice. Whereupon the fol- 
lowing rule of court was made this term, viz. S/. J Regina werſ. 
inhabitantes parochiae de Barkin, et hamlet. de Needham, et ham- 
let. de Donneſdon, in parachia praedicta. Super matura delibera- 
time per curiam hic habita, confideratum eſt per curiam hic, 
quad firmarius, Anglice a farmer, non erit onerabilis ct taxabilis 


ad ratas pauperum pro peculiis, Anglice ſtock : et quod artifex Au- A tadeſman 


glice a tradeſman, eſt onerabilis et taxabilis pro peculiis, Anglice > for 


Rock in arte, Anglice trade. 


W Eaſter 


trade 


his ſtock 
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1 —— — 2 
Powell verſ. Beresford. 


An ioſtrument N an appeal to delegates from a ſentence of the Prerogative 
ee e e Court the caſe was this. John Beresford having had a 
of manaliey, long acquaintance with Mrs. Powell, afterwards married 
whereby he the reſpondent ; but having 500. of Mrs. Powell's in his 


ee hands, on the 7th of December 1704. made a will or teſtamentiry 
neſs, or ma- ſchedule, all of his own hand writing as follows: In the name of 
king an exe- God, Amen. I Jen Beresford of the Inner Temple, Eſq; do ni.ke 
euior, decls- this my laſt will and teſtament for fear of mortality, till I can ſettle 
2 Vern, 647. it more at large: I do give and bequeath the ſum of 1000/, unto 
Dorcthy Powell, to be paid by my executor, adminiſtrator, and for 

ſure payment thereof I do charge all the real and perſonal eſtate 

which J have in the world, I being very deſirous to make a provi- 

ſion for the ſaid D. Powell, for ſeveral good reaſons inducing me 
thereunto. In witneſs whereof I have hereto ſet my hand this 

preſent 7th day of December 1704. Signed Jabn Beresferd; and 

delivered the fame to the ſaid Dorothy Poxwell. And about a fort- 

night before his death, which happened in January 1704. Mr. be- 

resferd did declare he had left with Mrs. Powell an unqueſtionable ſe- 

curity for 10001. charged upon his real and perſonal eſtate; and that 

he had done the ſame for fear of mortality, till ſuch time as he could 

make a full and compleat will, which he declared he would do, ſo 

ſoon as his wife was brought to bed, to ſee if it were male or ſe- 


male. He died ſuddenly 6 February 1704. leaving his wife the 


appellant, then lying in of a daughter. The widow afterwards * 


came to take adminiſtration to her huſband, and a caveat being en- 
tred by Mrs. Pœteell, ſhe appeared, and pleaded this will or ſchc- 
dule teſtamentary, and proved by four witneſſes what is alleged 
before. Se was alſo examined on interrogatories on the prayer 0 
the reſpondent, on which ſhe depoſed, that ſhe was married to Mr. 
Beresford 18 July 1700, at his chambers in the Inner "ge 
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Robert Harſenet clerk, ſince deceaſed. [But the marriage was not 
inſiſted on, Har ſnet being dead.] 


His hand was proved by three witneſſes, who ſwore they knew 


his hand, and believed it to be all his hand. A deed was proved to 
be executed by him, to which his name was ſubſcribed, by witne(- 


ſes that ſaw him ſubſcribe his name thereto. And four ſenior 

octors were ſworn to examine and compare the letters and cha- 
raters, Jo. Beresford, wrote to ſuch deed, and the characters and 
letters, John Beresford, ſabſcribed. to the will, and to report their 
judgment to the court upon their oaths, who returned they found 
they were one and the fame hand writing of Jobn Beresford the 
teſtator. : | 


The cauſe coming to be heard before the judge of the prerogative 
Sir Rich. Raines, he gave ſentence againſt the will, and pronounced, 
that Jobn Beresford died inteſtate without any will at all by him 


made. And on this appeal being heard before the delegates, among 


whom were lord chief juſtice Holt, baron Price, and judge Dor- 
mer, the ſentence was reverſed, and they pronpunced for the will. 
R. Raymond counſel for the appellant. 


Regina ver/. Ipfwich corporation. Ante, 1233. 
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Peremptory mandamus being granted by the King's Bench, to Refliwtion « 


A reſtore ſerjeant Whritacre to the office of recorder of Iþſeerch, 
1 


a petempt iy 


mandamus, 


. 4 Annae, returnable the firſt day of this term; the corpora- and on w- 
tion returned, that they had reſtored him according to the com- fawe day en 


mand of the writ, And on motion to file the return, it was oppo- 
led, on ſuggeſtion that the writ was not effectually obeyed ; for at 


order to jun. 
mon the par- 
ty 10 ſhe w 


the ſame time they reſtored him, they made an order to ſummon cue, why he 


him, to ſhew cauſe why he ſhould not be again diſcharged, which 


ſhould not be 
again remo- 


ſummons was ſerved on him. And on the 1 5th of May 1707. on ved for the 


hearing counſel of both ſides, the fact appeared to be, that a great 


matters for 
which he w*s 


court, which is an aſſembly of the whole corporation, was called diſplaced ve 


22 April 1707. where it was ordered he ſhould be reſtored, and fore. 


he was reſtored. And they made another order after at the ſame 
court, that he ſhould be ſerved with a ſummons, to ſhew cauſe on 
the 7th of May, why he ſhould not be diſplaced for miſdemeanors 
committed by him, ſpecifying what, part of which or moſt were 
the ſame as in the former return. The 7th of May he ſent an an- 
twer in writing to the miſdemeanors charged on him, which was 
voted inſufficient, and they diſplaced him again. And the return 

to the peremptory mandamus was allowed to be filed, and held, the 


writ . 
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nfants in in- 


formation for 
riots appear 


by attorney. 


Amercement 
of an infant 
aided after 

verdict, by 


writ was well obeyed. R. Raymond counſel for Mr. Thomſon, 2 


oppoſed ſerjeant Whitaker. 


Regina ver/. Tanner et alios. 


N an information for a riot, the defendant pleaded not guilty, 

and the cauſe being carried down to Hertford aſſiſes in Lent 
1606-7. verdict for the Queen. And motion was made to ſet afide 
the verdict, Firſt, becauſe the defendant gave no authority to the 
attorney to appear before him. Secondly, becauſe he was an infant 
under eighteen, and ought to have appeared by guardian ; and on 
reference to the maſter, it appeared there was an authority to plead; 
and as to the ſecond, the courſe of the crown office is for infants in 
riots, c. to appear by attorney. And ſo it was ruled, and the 
court refuſed to ſet aſide the verdict. R. Raymond for the Queen, 


Wilkinſon verſ. Tireman. 
Intr. Mich. 5 Annae. B. R. Rot. 227, 228. 
HELP of a judgment given in the Common Pleas in dower 
— 


[Intr. Hil. 4 Annae C. B. Rot. 529.] brought by Elizabeth 
Tireman againſt Jabn Wilkinſon an infant, who appeared by his 


7 Caf. 2. guardian. The tenant pleaded, Ne unques ſerfie que dewer. On 


. 


iſſue joined a verdict at Toræ aſſiſes was given for the demandant; 
that the huſband was ſeiſed, &c. and further, that he died the 14 
July 1703. ſeiſed in fee, and that the tenements were worth 40 
155. fer annum ultra repriſas, and they aſſeſs damages beyond the 
ſaid value, and beſides coſts 2 d. and for coſts 40 6. And judgment 
was given for the demandant, to recover her ſeiſin of the third part 
of the tenements, Cc. to hold in ſeveralty by metes and bounds, 


and the value of the third part from the time of her husband's death, 


which value amounted to 38 J. 65. and the damages given by the 
jury 40s. and 2 d. and 211. 8s, 10d. coſts de increments, which va- 
lue and damages attained in toto to 61 J. 155. Et praedictus Je- 


hannes Wilkinſon in miſericordia, &c. The defendant by his guat- 


dian, being then an infant, aſſigned the general error. And the 
error infiſted on was in the judgment, that it appeared the defen- 
dant was an infant, and yet was amerced. - But judgment was af- 
firmed Tueſday, May 20, 1707. the court being all of opinion, that 


_ this was aided by the ſtatute of 16 C 17 Car. 2. c. 8. R. Raymond 


counſel for the demandant in the King's Bench. Vide Cro. Cor. 
| 3 | | | 410. 
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 frebat, nibil probat. That at common law there could be 
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410. 1 Ro. 7.58. pl. 4. Smith verſ. Smith. Co. Li. : = 7 : op 


49. Moore 394. Pl. $11. Faughar's caſe, 


Degrave ver/. Hedges. 


JPON hearing counſel, who came to ſhew cauſe according Eight ſeveral 

to a former rule made in Hilary term laſt, why a prohibi- Port ownersof 
tion ſhould not be granted to ſtay a ſuit in the Court of Admiralty, = 
upon a ſtipulation entered into there by the plaintiff; the caſe ap- her a voyage, 
peared to be, that there were eight owners of the ſhip called the a 
Upton Galley, fix of whom were deſirous that the ſhip, then lying may _— 
in the river of Thames, ſhould be ſent on a voyage to, Sc. the the fix to give 
err oppoſe te thereupon. the 6x lielld in the Admiralty jth, 
againſt the others in order to obtain a decree of that court, that the turn of be 
ſhip ſhould make the voyage accordingly ; which was decreed ac- RET loft, 
cordingly ; and that the fix ſhould enter into a ſtipulation to the fag thereon in 
other two, for the ſafe return of the ſhip. The ſtipulation was the admiralty. 
entred into, and the ſhip failed, and was loſt in the voyage; the _—_ 
two, vis. Grames and Rigby, ſue the other ſix, viz. Degrave, 235. 


. . . . . ; : P. 9 Will. 3. 
and five others, on this ſtipulation in the Admiralty. . Degrave 1 


moved for a prohibition to ſtay this ſuit, upon ſuggeſtion of the ſta- ver. aenree, 


tute of 13 Rich. 2. c. 5. and 15 Rich. 2. c. 3. and of the facts be- T. 9 Wil. 3. 
fore alleged. ; 8 N gy 
Dr. Lane againſt the prohibition inſiſted upon it, that this was a 
matter of the utmoſt conſequence to the Admiralty ; that as the Ad- 
miralty had exerciſe] a juriſdiction ia ſuch caſes for five hundred 
years paſt, ſo if a prohibition ſhould go, that court would fignify 
nothing, becauſe moſt of their proceedings are by taking ſuch ſti- 
pulations ; that the ſame objections as are uſed in this caſe, would 
hold in the caſes of privateers, who all enter into an obligation, not 
to moleſt the King's ſubjects, nor to correſpond with his ene- 
mies, &c, and their ſhips commonly before they grant them 
their commiſſion lie in the Thames, and yet proceedings on 
ſuch ſecurities have always been in the Admiralty : and never 
doubted but they were good; and argumentum, quod niminm 


no remedy on this recogniſance or ſtipulation; that the intent 
of the ſtatutes of Rich. 2. are to reſtrain contracts of which the 
common law has a juriſdiftion, which appears by the preamble, 
cz, that the Admiralty had incroached upon the juriſdiction of the 
common law. Selden in his Mare clauſum, c. 24. ſays that Ed- 
ward III. ſettled the Admiralty, and reſtored and reduced it, and 
re-eſtabliſhed the laws of Oleron, which were the Rhodian laws, by 
which the Romans governed ny LN as to maritime affairs, And 

6 | that 
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that by the laws of Oleron ſuch proceedings, as in the preſent alt 


in the Admiralty are allowed. Serjeant Parker was council for 
the plaintiff; but the court being of opinion, that this point was 


not fit to be determined on a motion, ſtopped him, and ordered the 


plaintiff to take a prohibition, and declare upon it, and then on 


the defendant's demurrer the point would come judicially beſore 


them, and would receive a more ſolemn determination. But Hy 
chief juſtice ſaid, that the court of Admiralty might take ſtipula- 


tions for bail, and that they might proceed upon them, and it wa 


conſtantly allowed, though Co. 4 Inf. 135. is of another opinion, 


and yet ſuch ſtipulations are as much within the words of the ſta- 


tute of Rich. 2. as the recogniſance in this caſe. But the queſtion 
in this caſe is, if by the cuſtom of England the Admiralty has not 
ſuch a juriſdiction; if it has, neither the ſtatute, nor common law, 
will reſtrain them. | | 
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May ver/. Hodge. 


| Rule to ſhew cauſe, why a prohibition ſhould not be S. C. Rep. Q. 
granted, to ſtay a ſuit commenced by Dionyſia Hodge, a ON 
the wife of William Hodge, and John Hodge her ſon, before ea 
the archdeacon of Cornwall againſt the plaintiff May, for court refuſed 

faying to Jobn Hodge theſe words, via. Thou art a baſtard and for wars, 

« a pepper queen baſtard.” And on the motion of Mr. Ray- « a battard, 

nond this term, the rule was diſcharged. For as to the ſon, no Cc. 

action at law lies for calling him baſtard, without ſpecial damage; 

and they are not bare words of heat; and by the eccleſiaſtical law 

a baſtard cannot be a prieſt, 3 Lev. 119. Vincent verſ. Alpy, 2 Roll. 

Ab. 295. pl. 2. Linw. page 26. 2. As to the mother, it is call- 

ing her whore, Cro. Car. 399. 2 Roll. Ab. 296. pl. 18. Hil. 

6 Will. 3. B. R. 1694. Morrell et uxor verſ. Kendall. The plain- 

tiffs libelled againſt the defendant for calling the huſband cuckold, 

and prohibition was denied: though Holt held then the beſt way 4 64x 

was, for the wife to libel alone; but in ſuch caſe if the huſband 

libelled alone, a prohibition ſhould be granted. 1 Sid. 248. Kite 

verſ. Jacob. | 
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Smith ' ver/. Bowen. 


CI:OWVEN was indicted, tried, and convicted at the Old Bayly of 
the murder of William Smith; but there being ſome reaſon to 
apprehend Bowen might obtain her Majeſty's pardon, an ap- 

peal was at the ſame ſeſſions of gaol-delivery brought againſt Bower 

by George Smith, brother and heir of the ſaid William Smith, in 
proper perſon, and was then and there arraigned, After the ur- 
raignment whereof it appearing, that George Smith was but fix or 


ſeven years old, he was admitted to poems by guardian. Bixwes 


prayed time to plead to this appeal till next ſeſſions, which was 
granted. After which he did procure her Majeſty's pardon, and 
obtained a certiorari returnable the firſt day of Eafter term laſt, to 
remove the wow into the King's Bench ; at which day Bowen was 
brought up by a habeas corpus directed to the keeper of Newgate, 
and the appeal was returned upon the certiorari ; Bowen was com- 
mitted cuſtvdiae marreſchalli, And Mr, ſerjeant Parker and Mr, 
Whitaker, counſel for the appellant, perceiving the miſtake com- 
mitted at the Old Baily, moved, that the appellant might be ad- 
mitted to proſecute by guardian before the appeal was arraigned; 


and thereupon the court were of opinion, that. Bowen muſt be ar- - 


raigned upon the appeal returned on the certiorari, which was done 
accordingly. Upon which at the prayer of the counſel for Bower, 
viz, Mr. Solicitor General Eyre, Mr. Raymond, and Mr. Pengel 
time was given to Been to plead till diem Martis proxime poſt menſen 
Paſchae, being May 24, 1709. at which day by advice of bis 
council Bowen declared he would plead not guilty, the council 
knowing, that if they had pleaded in abatement the proſecution of 
the appeal in proper perſon by the appellee, whereas he being an 
infant it ought to be by prochein amy or guardian, the appellant 
would have confeſſed it, and ſo the appeal would have been abatec, 
and then they would have arraigned him in cuſtodia marreſchalli, &c. 

2 —— upon 


| 
| 
/ 


. 


upon a new appeal ; and by that means this miſtake would have 

been of no ſervice to the appellee. Whereas the council thought, 

by pleading not guilty to have tried the merits; and if the defendant 

had been found guilty, and judgment had been given againſt him, 

upon a writ of error to have aſſigned this for error in fact, and ſo 

reverſed the judgment: before which time the year and day would 

be elapſed, and by that means Bowen freed from the danger of a 

new appeal. But the court perceiving the intent of the appellee's vide 41 Aft 
council, declared, that by inſpection of the appellant they ſaw N 
was an infant, and therefore the appeal being brought by him in fff; 


an infant 

proper perſon was erroneous ; and that therefore they would abate within age 
the appeal ex icio, and give the appellant leave to file a new bill an 4 — 
of appeal by guardian, whereon Bowen ſhould be arraigned in- ard for his 
fanter, which was done accordingly : and thereupon this following vonage the 
entry, peruſed and approved by the lord chief juſtice Holt, was 3 
drawn up, and entred on the roll of the firſt appeal, as of the firſt the infant 


day of the term. | amerced. 


Et modo ad hunc diem, ſcilicet diem Mercurii proxime poſt quin- 
denam Paſchae, iſio eodem termino, coram domina regina apud Weſt- 
monaſterium vent Fohannes Bowen in cuſtodia vicecomitis Middleſex 
in curiam hic ductus virtute brevis diftae dominae reginae de ba- 
bendo corpus eidem vicecomiti Middleſex directi, et inſtanter commit- 
titur cuſtodiae marreſchallt marreſchalciae diftae dominae reginae ibi- 
dem remanſurus quouſque, Sc. Et praedictus Georgius Smith frater 
et baeres praedicti Willielmi Smith fimiliter venit hic in curia in pro- 
pria perſona ſua, et ſuperinde, quia per inſpectionem corporis dicti 
Georgii Smith per curiam diftae dominae reginae hic manifeſfle ap- 
paret eidem curiae dictae reginae hic, quod praedictus Georgius Smith, 
tempore exhibitionts praedictae billae appelli verſus praefatum Joban- 
nem Bowen, ut praefertur, fuit, et modo eff, infla aetatem viginti 


m- a ; - 
N et uni annorum, et quia praedictus Georgius Smith (fic infra aeta- 
ro tem viginti et unius annorum exiſtens) proſecutus fuit praedictam bil- 


lem apelli in propria perſona ſua, et non per guardianum vel cu- 


m Hoden, ſeu proximum amicum ſuum, verſus praefatum Jobannem 
4 Bruen ; ideo conſideratum eft per curiam dictac dominae reginae nunc 
lh lie, quod praedicta billa appelli per praefatum Georgium Smith fic 
) 


ut praefertur in propria perſona ſua exbibita caſſetur, &c, et quod 


"his pracdictus Georgius Smith nil capiat per billam ſuaam praediftam, et 
10 qud praedictus Johannes Bowen eat inde fine die, Gc. 
n of | | 


Note, that ſeveral of the Year books ſay, that if by inſpection 


an | 
w _ 1! appears to the court the appellant is an infant, the parol ſhall 
ed, demur to his full age. 13 A. p. 11. Br. Appeal 53. Mich. 
. 22 Edw. 3. Corone 30. Br. Appeal 116. 45 Edw. 3. 25. Paſch. 


7 Edw. 4. Br. Appeal 105. 11 Hen. 4. 94. Br. Appeal 36. 
6 | | But 
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But 27 Hen. 8. 11. Br. Appeal 2. and Coverture & enfant 2. is, 


—_—_ 
— 


that in the King's Bench an infant brought an appeal of murder, 


and it was demanded of the juſtices, how he ſhould appear, 


guardian or prochein amy? Fitz-James ſaid, by guardian; and 
the clerks ſaid, the precedents were ſo. Portman juſtice, one book 


viz. Br. parol. demur. 1. is, that the appeal ſhall ſtay till his full aye. 


But that is not law at this day, for the common practice is to the 
contrary. Quod nota, ſays the book, that an infant ſhall be an- 


ſwered in an appeal brought by him, when he is within age, and 
it ſhall not ſtay till his full age. 1 Ro. Abr. 288. D. Tr. 43 Eliz, 


Slanning verſ. Fits: an appeal ſued by an infant by guardian. 


And 2 Ro. Rep. 57. Onflow's caſe. And OSS SL 


Mr. Spencer Coꝛoper's caſe. | 


Then the council for Bowen inſiſted upon it, that he could not 
be arraigned upon a new bill of appeal, as in cuſtodia marreſchalli, &e, 
and for that they relied on Cro. Elix. 605. and 1 Ro, 581. Hy. 
land's caſe, where a man brought an appeal by original writ againſt 
four of Sir George Farmer's ſervants, and at the return of the writ 
they appeared at the bar, and then he would have declared againſt 
them, being at the bar, as in cuſtodia marreſchalli, &c. — 
being a fault in the writ) and by the rule of the court he could not. 
For the appearance of the defendants does not make them in ciſlodia 


marreſchalli, &c. unleſs there be a record made, quod commititur 


 marreſchallo, &c. or that they find bail; and there the appellant 


was called on the writ, and nonſuited, and the defendants diſ- 
charged. 5 | 


But the court ſaid, the reaſon of that was, becauſe the defendants 


were not committed cu/tod:ae marreſchalli; but Bowen was, in this 
caſe, and therefore a bill might be filed againſt him as in cuſtodia 
marreſchalli, And the lord chief juſtice Holt relied on the caſe of 
Watts and Brains, Cro. Elis. 694, 778. as in point: where in an 


appeal of murder directed to the warden of the cinque ports, the 


writ was returned in the King's Bench, and filed, and the defen- 


dant brought to the bar, and becauſe the proceedings were void, 


becauſe the writ ſhould have been directed to the ſheriff of Ken, 
the appellee was committed to the Mar/halſea, and a bill was filed 
againſt him of appeal for the murder, as in cuſtodia marreſchall, 
and afterwards he was executed thereupon. _ | | 


The court being unanimous of this opinion, a new appeal was 
filed againſt Bowen, as in cuſtodia marreſchalli, &c. and he u- 
raigned immediately upon it, which follows in haec verba : 


Smith 
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Paſchae, iſto eodem ter mino, coram domina regina 


aud Meſimonaſterium, venit Georgius Smith de Eaſt Smithfield, 


in parochia ſancti Botolphi extra Aldgate in comitatu Middleſex 


frater et haeres Willielmi Smith, fratris ſui nuper defun#i; qui in- 


fra actatem viginti et unius annorum exiſtit, per Thomam Smith pa- 
trem et guardianum ſuum per curiam dominae reginae hic ſpecialiter 
admiſſum, et protulit hic in curia dictae dominae reginae tunc ibidem, 
quandam billam ſuam verſus Jobannem Bowen in cuſtodia marreſchalli, 


Georgii, unde eum appellat, et ſunt plegii de proſeguendo, ſcilicet, 
Jaacus Miller de parochia ſancti Andreae Holborn in comitatu 


Middleſex faber ferrarius, et Jobannes Pickering de parochia 


ſantti Botolphi extra Aldgate in comitatu praedifto ſlannarius. Quae 
OY ſequitur in haec verba, ſcilicet, Middleſex, J. Geor- 


Middleſex, fl. M1 Emorandum, quod die Martis proxime poſt men 4 | 


Sc. de morte praedifti Willielmi Smith quondam fratris praedicti - 
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Burridge ver. the earl of Suſſex, and others. 
W, edneſaay, October 26. 


Adel Sas. HE plaintiff brought an ejeAment for lands in Cheneh, 


ö tail proved by Sc. in Kent, upon the demiſe of Mrs Leonard, third 

1 ö „ daughter of Henry Leonard, late brother of the earl of | 
1 | ba ding it -  Hufſex. On not guilty pleaded, the cauſe this day came 1 
uh | A wok to be tried at the Queen's Bench bar. And the leſſors, &c. made 
0 4 | me Rolls. a title to a moiety of the lands in queſtion (as the plaintiff had de- 
17 clared) as heirs of the body of Richard lord Dacre, under a ſettle- L 
4 ment made by him in King James the Firſt's time, the lands being 
Cl of the nature of Gavellind; to the other moiety whereof the eat ſ 
of Suſſex was admitted by the plaintiff to be intitled. For Richard t 

lord Dacre, who made the ſettlement, had iſſue Francis lord ſ 

Dacre, and Francis lord Dacre had iſſue the preſent earl of Suſex, tl 

Francis, and Henry the father of the leſſors, Sc. And Francis the t 

brother of Henry was dead without iſſue. And firſt it was reſolved ir 

by the whole court, that the lands lying in Kent ſhould be pre- &<: 

ſumed prima facie to be of the nature of Gave/kind without farther h 

proof, that being the general tenure of that county, and that the ſe 

proof mult lie upon the other fide to prove them diſgavelled. Then in 

the counſel produced an inquiſition taken po/? mortem of Richard ex 

lord Dacre, 5 Car. 1. wherein the deed was found in haec verbo, vi 

whereby the general tail was created, under which the leſſors of the da 

plaintiff claimed, And it was a deed, whereby Richard lord Dacre 60 

covenanted to ſtand ſeiſed to the uſe of himſelf for life, and after- of 

wards to the uſe of ſuch wife as he ſhould marry, and after to eje 

Francis his eldeſt ſon and heir apparent (who was afterward and 

Francis lord Dacre, grandfather of the leſſors, &c.) and the hes der 

of his body. Richard lord Dacre did afterwards marry Dorv!y, in 

to whom an eſtate for life by a ſubſequent deed was limited, 5 | (eff; 

12 | 6 
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| ſhe enjoyed it during her life. The original inquiſition itſelf with 


the writ annexed to it was produced, being brought from the 
Rolls chapel. And it was objected by Sir Edward Northey for the 
defendant, that it was hot ſufficient evidence to prove the deed. 


But it was reſolved by the whole court, that it was good evi- 


dence, and did prove the deed and entail, and conſequently a title 
in the leſſors of the plaintiff, taking the lands not to be diſgavelled. 
But then the defendants gave evidence, that the lands were diſ- 


 gavelied, very clear evidence as to all but one farm of 30 J. per 


annum, and as to that, though their evidence was defective, yet 

being left to the jury, they gave a verdict for the whole for the 

defendants. Raymond one of the council for the plaintiff. 

Booth ver, the marqueſs of Lindſey and others. 
Monday, October 31, 1509. 


. HE plaintiff brought an ejectment for lands in Lincolnſhire, a recovery in 
on the demiſe of the counteſs . of Lindſey. On dower will | 
not guilty pleaded, the leſſor made title under a. judgment in a bad 


naut and all 


_ writ of dower, . her for a third part of the manor of claiming un 


Grimeſthorpe, Sout hure, and Edenbam, in which ſhe had judg- ber bie from 


ment to recover the ſaid third part of the ſaid manors; and th 


giving a Prior 
ere - term in evi- 


upon a writ of ſeiſin iſſued, whereupon the ſheriff returned, that dence. : 
he had given her ſeiſin of the lands in queſtion, as the third of the 1 5851. 


faid manors. Sir Thomas Powys and the other council inſiſted, 
that the plaintiff ought to prove the lands in the return part of the 
ſaid manors; but by the court, that ſhall be preſumed, unleſs 
the defendant prove the contrary, becauſe they will not intend 
the ſheriff has done wrong. And for the ſame reaſon they will 
intend the ſheriff has given ſeiſin but of a third. Then the council 
tor the defendants offered to give in evidence an old term for five 
hundred years, created by Robert earl of Lindſey, by his marriage 


ſettlement made on the marriage with his firſt lady (the leſſor be- 


ing his third wife) which was ſtill ſubſiſting, and was now in the 
executors of the late lord chief baron Meuntague, who was ſur- 
viving truſtee, the term being in truſt for raiſing portions for 
daughters of that marriage, which truſt was not yet performed, 
booo . being yet due to the counteſs of Rivers, who was daughter 


of that marriage. And they inſiſted, that it was enough in all 
<jectments for the defendants to ſhew the title out of the plaintiff, 
and therefore they ſaid, it was every day's practice to give in evi- 


dence a prior mortgage made to a ſtranger, whereby the defendant 
in ejectment defended his poſſeſſion ; for ejectment being a poſ- 
ſeſſory action, the defendant's poſſeſſion was prima facie a title for 

| „„ him, 
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him, if the plaintiff could not ſhew a better, for he Cana. | 


upon his own ſtrength, and not upon the defendant's weakneſs, 
And this was debated by the council. of both ſides, and ſtrongly 
urged by the council of the defendant. Whereupon the court 
unanimouſly reſolved, that unleſs the. defendants would derive 3 
title under that term, or ſhew they had a title prior to the re- 


covery (which they could not do) they were eſtopped by the re- 


covery to give this term in evidence. For firſt, as to the marquis 
of Lindſey, who was tenant in the writ of dower, they held, that 
if he would have took advantage of this term, he ſhould have 
pleaded it in the Common Pleas to the writ of dower, not in bar 


of the action, for it is no bar in dower, but in delay of the execu- 


tion; which he not doing, but pleading ne unques ſeifie que dineer, 
Sc. he cannot now give it in evidence, for that would be in effect 
to falſify the recovery; for the lady has recovered her dower as in 
poſſeſſion, whereas had this term been pleaded, ſhe could have re- 
covered it but in reverſion ; ſo that the marquis is eſtopped to give 
it in evidence by the judgment. Then the other defendants, be- 
ing all his tenants, are eſtopped likewiſe, claiming under him.” But 
if they could ſhew any leaſes prior to the recovery, then the 
court would give them leave ſo far to falſify the recovery; but 
being only tenants to the marquis, they were eſtopped as well a 
he. And Holt chief juſtice ſaid, that theſe defendants were not 
within the ſtatute, which gives termors liberty to falſify recoveries. 
At common law no termor could falſify a recovery in a real action; 
then the ſtatute of Glouc. c. 11, gave termors remedy where 
judgments were let go by default; then the ſtatute of 21 Hen. 8. 
c. 15. gave termors leave to falſify recoveries in any real action in 
all caſes, but then ſuch perſon muſt ſhew himſelf: to be a termor, 
or derive a title under the term ; but the tenant of the land being 
a meer ſtranger to the term, is not within the benefit of that ſta- 
tute, ſo as to give a term of a third perſon in evidence to fallify 
the recovery againſt himſelf, or thoſe under whom. he claims, which 
is the preſent caſe, To which the other judges agreed, and re- 
fuſed the council of the defendant, though very importunate, to 
admit them to give evidence of that term of five hundred years; 
but offered to fign a bill of exceptions, which the council de- 
clining to offer, attempted to falſify the ſheriff's return of the 
v-rit of ſeiſin, by proving, that the lands in the return, or at 
leaſt a great part of them, were not parcel of any of the three ma- 
nors. Upon which Sir Simon Harcourt and ſerjeant Pratt inſiſted. 
that the defendant was eſtopped by the return of the ſheriff, and 
could not falſify in this &zQAment, but might bring an action 


againſt him, if it was made of lands not part of the three manors, 


Sc. and Sir Simon Harcourt cited Br. Extent 13. F. Execution 
105. that if in dower, the ſheriff gives ſeiſin on the Lalere factss 
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ſeifinam of more than a moiety, the heir cannot enter, nor maintain 
an aſſiſe, but muſt have a ſcire facias to admeaſure the lands in 
in the return. But as to this, all the court was clear in opinion, 
that for whatever was compriſed in the return, which was not part 
of the manors in the judgment, the execution was actually void, 
and advantage might be took of it in the ejectment. Whereupon 
the council for the defendant attempted to prove the lands in the 
return not parcel of the manors, but being very deficient in their 
| proofs, a verdict was given, for the plaintiff, Raymond council with 
the plaintiff, ls. Üð'? 7 | 
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Henry Ludlow, Eſq; et al verſe John Lennard. 


Oſepb Kiffin recovered a judgment in the King's Bench againſt A fire facias 
7 the defendant by nil dicit in an action on the caſe, and a writ 99th. nor lie | 
of inquiſition being executed, final judgment was given againſt the 3 
defendant for 168 J. Whereupon the defendant brought a writ writ of error 
of error returnable in the Exchequer Chamber, .in Trinity term 2 TY 
1704, which was ſtill depending; afterwards Kin became a a. 
bankrupt, and a commiſſion being took out, the judgment was writ of error 
alügned to the plaintiffs, who as aſſignees of the commiſſioners p—_—_— 
ſued out two ſcrre factas's in the King's Bench upon the judg- the {ire /a- 
ment, in which upon two nchils returned, they obtained judg- © 
ment, and ſued out a fer! facias thereupon, and took the Ken 
dant's goods in execution. Upon which Mr. Sguib and Mr. Ray- 
mmnd moved, that the judgment in the ſcire facias might be ſet 
aſide as irregular, the writ of error being ſtill depending, and that 
the defendant might have reſtitution. The matter being referred 
to the maſter, . he reported the fact ut ſupra, with this addition, 
that Kiffin died after the writ of error brought, and after in nullo 
eſt erratum pleaded. And the court held firſt, that the writ of Wit of error 
error was not abated by the death of the defendant in error after „ 
in nulls eſt erratum pleaded, So that the writ of error was ſtill geath after :» 
depending. Secondly, that ſcire facias don't lie on a judgment 8 e arg. 
pending the writ of error brought on that judgment, but the writ““ Plesded 
cf error pending is a good plea to the ſcire facias: ſo that ſcire 
facias was not regular; but then the three judges, Powell, Poroys, 
and Geuld, (Holt chief juſtice being abſent) made a queſtion, 
whether they ſhould ſet the judgment on the ſeire facras afide 4 
en motion, and the execution ſued out thereupon, or ſhould drive 
the defendant to an audita querela : but on conſideration they all 
held, the whole proceedings were irregular, and ſet them aſide on 
motion. Mr. recorder King, and Mr. Seuthouſe council for the 
plaintiffs. Vide 3 Lev. 312. 20 Hen. 6. 4. Crs. Juc. 342, 535. 

2 Roll. 4b, 492. Stiles 159. Sn Es | 
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The Queen ver. Tooley et alios. 
S. C. Rep. N indictment was found againſt the defendants for the murder 
e, A ofore Dent: and upon be guy pleaded, the jury found + i 
Foſter 138. & ſpecial verdict; that by a ſtatute made the 27 Eliz. for the good F 
from 312. government of Weſtminſter, it is enacted, that for reformation of ; 
316. ſe. 13, diſorders in that city, the dean, high ſteward, or his deputy, or a 
conſiders this two capital burgeſſes, may hear and puniſh incontinencies, ac. y 
_— cording to the cuſtom of London: that by the cuſtom of Lendm v 
any conſtable of any ward, pariſh or precinct, may execute his 0 
office throughout the whole city: that within the city, borough, (Il 
and liberty of Weſtminſter, it has been uſed, that every perſon t\ 
duly appointed conſtable of any pariſh within the liberties of the i 
city, borough, and ville of Weſtminſter, his office of conſtable in 
and through the whole city and borough of Veſiminſter and liber- 
ties thereof has executed, and uſed to execute : that the eighth of an 
March 8 Annae, &c. three commiſſioners duly appointed by vr- af 
tue of the act for recruiting the army, for putting the act in exe- th 
cution, by virtue of that act, made their warrant under their hands -A 
and ſeals, directed to the conſtables of the pariſh of &. Margaret's un 
Weſtminſter, within the city of Weſtminſter, thereby commanding m 
the conſtables, to make ſearch within the ſaid city and liberty, for th 
perſons within the deſcription of that act, which warrant after ſet 
that day was delivered to the conſtables of the pargſh of St. Mar- : 
garet's, to be executed: that after that day Samuel, Bray into the no 
pariſh of St. Paul's Covent Garden in the city and liberty. of Mf ing 
minſter to execute this warrant did come, and was: that within lit 
the pariſh of S. Paul's Covent Garden there was and is a con- 61 
ſtable belonging to that pariſh : that Bray before ſent, to Jo. Dent bec 
to aſſiſt him to execute the warrant , that after, the ſaid eighth of It 
March, between eight and nine at night, at the ſaid pariſh of &. wa 
Paul's Covent Garden, the ſaid Samuel Bray ſtaying to execute that Ga 
warrant, one Anne Dekins in the ſtreet between the play-houſe fou 
and the Reſe tavern he then and there found, whom he ſuſpected In 
to be a diſorderly perſon, and then and there as a diſorderly per- cxe 


ſon took her into his cuſtody, as conſtable of the city and liberty are 
of Weſtminſter, to carry her to priſon for her ſafe cuſtody: lat pre 
Anne Dekins had been before taken up by Bray as conſtable, as 2 me! 
diſorderly perſon ; that at her being taken up by Bray the eighth de 
oft March ſhe had not miſbehaved herſelt; that Bray had no tion 
Warrant to take or detain her: that after the taking of the (aid Ab, 
Anne Dekins, the priſoners (Bray then having her in cuſtody) in Cm 
another place, called Covent Garden, did meet (they being al thor 
ſtrangers to Anne Dekins) drew their ſwords, and aſſaulted Bra), out 
a 2 ; as 0 | 
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to reſcue her from his cuſtody: that Bray ſhewed his conſtable's 

ſſaff, and declared he was about the Queen's buſineſs, and intended 
the priſoners no harm; whercupon they put up their ſwords, and 
Bray carried the woman to the round-houſe: that the priſoners 
a little after, the ſaid Anne Dekrns being in the ſaid priſon in Covent 
Garden aforeſaid, drew their ſwords again, and affaulted the ſaid 
Bray on account of the impriſonment of the ſaid Anne Dekins, 
and to get her diſcharged : that Bray called ſome perſons to his 
aſſiſtance, to keep her in cuſtody, and to defend himſelf from the 
violence of the priſoners : that Dent came to his aſſiſtance : that 
while Dent was in the conſtable's aſſiſtance, and before any ſtroke, 
one of the priſoners gave Dent the mortal wound in the indictment 
mentioned, of which he died, as in the indictment, Cc. that the 
two others were aiding and aſſiſting him that gave the ſtroke ; but 
whether the defendants were guilty, &c. | 


96 


1 1 


This caſe was argued laſt term by Mr. Raymond for the Queen, 
and Mr. Pengelly for the priſoners, he with Mr. Lutwyche being 
atigned by the court to be council for them. Mr. Raymond for 
the Queen ſaid, there were two points in the caſe : firſt, whether 

| Bray was in the execution of his office, for if he were, then it is 
undoubtedly murder : ſecondly, ſuppoſe he was not, yet it will be 
murder, becauſe there was not a ſufficient provocation. And as to 
the firſt point he cited 9 Co. 66, 4 Co. 265. Conſtables may 
ſeiſe diſorderly perſons, and were officers at common law. 4 Inft. 
265. 10 Edw. 4. 18. 4. 5 Hen. 7. 7, 6. 22 Edw. 4. 35. and 
not only diſorderly perſons, but alſo ſuſpicious perſons, and'it be- 
ing found, that ſhe was a ſuſpicious perſon, Bray had an autho- 
rity to ſeiſe her; and that he may ſeiſe ſuſpicious perſons, he cited 
5 Edto. 3. 14. Lamb. Iren. 12. and we muſt rely upon theſe caſes, 
becauſe the ſpecial verdict only finds her to be a ſuſpicious perſon. 
It will be objected to me, that he being conſtable of Sr. Margaret's, 
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20 
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; was out of his precinct, when he took her up in Sz. Paul's Covent 
ut Garden, To which he anſwered, that the ſtatute of 27 Els. 
iſe found in the ſpecial verdict, has relative words to the city of 
ted Landon, and by cuſtom in that city, any conſtable in the city may 
er- cxecute his authority throughout the city; and though conſtables 
rty ire not named in the act, yet others being named, he ſhall be com- 
lat yrchended: as if a remedial law be made, and only one perſon 
5 2 mentioned, yet it may extend to others not named, as the ſtatute 
hth «2 dircumſpecte agatis, where the biſhop of Nereich is only men- 
no toned, yet all other biſhops are comprehended, and he cited Fitz. 
ſaid Ab. tit. Prohibition. 2 Inſt. 487. 1 Rich. 2. c. 12. Plowden 
in Un, 36.6. It is found, that they have uſed to execute their au- 
all thority all over Meſtminſter; and though they have not ſaid time 
h, of mind, it is well in this caſe, being a ſpecial verdict; but in 

to | | 
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pleading, that ſhould have been ſet forth. 2 Rall. 699. Trip. 
13 Car. Allen verſ. Graſh: his having a warrant from the com- 


miſſſioners of the recruiting act does not hinder him from ſeiling 


a diſorderly perſon in breach of the peace. And perhaps it may 
be objected, that ſhe was not a diſorderly perſon. To which he 
anſwered, that the conſtable having had her before in his cuſtody, 
as a diſorderly perſon, might well ſuſpect her again, it being be- 
tween eight and nine at night, between the playhouſe and the 
Roſe tavern. 


Secondly, ſuppoſe that Bray was not in the execution of his office, 
yet here was not a ſufficient provocation to extenuate that a& of 


violence, as to make it manſlaughter only. For it is found, that 


ſhe being in cuſtody, the priſoners all drew their ſwords, and af. 
faulted Bray; upon which he ſhewed his ſtaff : now if that were 
no provocation to the priſoners, then it is murder ; for killing a 
perſon without provocation is murder. Hale pl. cor. 45. 3 Inft, 52. 
And perhaps, if ſhe had reſiſted her ſelf, and killed the conſtable, 


it might only have been manſlaughter; but it is murder in a ſtranger, 
Now ſpeaking words, whereby a man ſuffers damage in his repu- 


tation, it is never allowed to be a ſufficient provacation, to make 
the killing of ſuch perſon manflaughter only, as in Kel. 55. much 
leſs ſhould a wrong done to a ſtranger be a ſufficient provocation 
to make it only manſlaughter in me, if I kill the perſon who did 
the wrong, becaule it cannot be ſuppoſed ſo great a provocation to 
me; ſo that in all caſes there muſt be a proportion in the provo- 


cation to the act of violence done after: as if a man break my cloſe, 


and I with a ſtake beat his brains out, it is murder, as was held in 
Maugridge's caſe, Kel. 132, becauſe the provocation bore no pro- 
portion to the death of the man, and there ſhould be an open act 
of violence done to make it only manſlaughter. He faid, he ex- 
pected Hopkins Hugget's caſe would be objected; but this caſe 
differs from that, becauſe there they came civilly and demanded a 
ſight of the warrant ; but in this caſe the very firſt act was an aſ- 
fault upon the conſtables : their ſwords were drawn, and an aQuul 
fighting, which increaſed the provocation; but here was an affault 
on the perſon killed, before a blow given by thoſe of his party; 
there was no warrant, but here was a known perſon of the law: 
therefore upon theſe reaſons he ſubmitted it to the coprt, firſt, that 
Bray was in the execution of his office; ſecondly, if he were not, 
here was not a ſufficient provocation, 


Mr. Pengelly for the priſoner argued, that Bray was not a known 
officer, becauſe no authority was given to — 4 by the 27th 
of Elia. for that act is not univerſal, like the ſtatute de c:rcumpſpeci: 


agatis, or the ſtatute of Weſtminſter concerning the warden of the 
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Elet; but it is only a particular juriſdiction given to particular 
perſons, from whom the conſtable had no warrant ; but this war- 


rant was given him by the commiſſioners of the recruiting act: and 


though in London the cuſtom may give a juriſdiction to the con- 
ſtables to act all over the city, yet in Veſiminſter there is no ſuch 
cuſtom. The ſpecial verdict finds, that ſuch a cuſtom has been 
uſed in Veſtminſter, but does not ſay time out of mind; and the 
act of Elizabeth being found, makes it plain, that they don't pre- 
tend to ſuch a cuſtom time out of mind. In Hg. 11 Will. 3. 
the King verſ. Chandler, it was ſettled, that a conſtable cannot go out 
of his precinct; but a juſtice of peace by his warrant may appoint 
a conſtable by name to execute it any where within the juriſdiction 
of the juſtice of peace. Secondly, it does not appear that the 
commiſſioners were appointed for this particular place or county, 
but it is only ſaid they were duly appointed commiſſioners, and by 
the act of parliament the execution of their warrant is reſtrained ts 
particular officers within their juriſdiction: and in this caſe there 
was a particular conſtable in Covent Garden, ſo as there was no 
failure of juſtice ; and therefore he uſurped an authority, and con- 
ſequently he was a treſpaſſer to all people he took up. But taking 
him to be a lawful officer, yet that will not juſtify his acting any 
thing beyond his authority: it does not appear, that he ever acted 
under the recruit warrant ; and though, if he ſees perſons fighting, 
he may reſtrain them ex officio, or take up ſuſpicious perſons, yet 
the taking of this woman was not lawful, for ſhe was very decent 
at the time, and therefore no cauſe of ſuſpicion ; but they ſhould 
have found her to be a night-walker, as is uſual in ſuch caſes. 
Hearn's pleader 392, 488, 489. 15 Edw. I. c. 4. Upper bench 
precedents 218, 111, 522, Upon taking up a ſuſpicious perſon, it 
muſt appear, that there was a juſt cauſe of ſuſpicion : as when a 
man is taken up for felony, if a felony has been committed, it is 
cauſe of ſuſpicion, for the cauſe of ſuſpicion is traverſable. 12 Co. 92. 


Stiles 166. 2 Roll. Abr. 55, 590, 559. 2 I. 52, 172. 3 Inft. 


118, 221, 2 Vent. 22. Brook commiſſion, pl. 3. If the conſtable 
had no authority, he was in an actual breach of the peace, and 
might be indicted, and is liable to all the conſequences of it; but 
where an officer is killed in the execution of his office, there is no 
doubt, but it is murder. Cro. Car. 371, 537. Jones 429. Hale 56. 
4 Inſt. 333. But as this caſe is, if Bray himſelf had been killed, 
t had not been murder, much leſs ſhall it in killing an aſſiſtant. 
And as to the provocation, though it is found in the ſpecial verdict, 

that they did not ſee the firſt arreſt, yet they ſaw her under reſtraint, 
and Bray was continuing the treſpaſs, when they came up, and 
they came to reſcue the woman, that was unduly reſtrained of her 
liberty: therefore their ſeeing her under reſtraint, takes off all im- 


plicd malice; and fince it is not found, that they were upon 11 


— 
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ill defign, they cannot be ſuppoſed to have any previous malice. 
There is a very remarkable paſſage to this purpoſe in Stiles 467, 
and it is put in Kel. 136. which was this: Bucknall was indebted 


to J. S. B. and C. came from the creditor J. S. to demand the 


money; B. took a ſword that hung up and was in the ſcabbard, 
and ſtood at the door with it in his hand undrawn, to keep Buckna!! 
the debtor in, till they did ſend for a bailiff to arreſt him: there. 
upon Bucknall the debtor took out a dagger, which he had in his 
pocket, and ſtabbed B. this upon a ſpecial verdi& adjudged man- 
ſlaughter, becauſe he was inſulted, and impriſoned injuriouſly, 
without proceſs of law ; and though within the words of the ſta. 
tute of ſtabbing, yet not within the reaſon of it. The point they 
went upon in Hepkins Huggett's caſe was upon reſtraining the li. 
berty of the ſubject. And though it was objected by Mr. Raymund 
that there was an actual fighting, yet that does not alter the cafe, 


for in Maugridge's caſe, the firſt act of violence being done by 


Maugridge, it was held murder, notwithſtanding the reſiſtance 
that Cope made, Kel. 136. Now if there was no original malice 
againſt Bray, there could be no derivative malice to Dent, who 
came to his aſſiſtance; for where there is no malice in the principal, 
it cannot egred: perſouam. Hale 50. Dier 128. Earl of Salfoury's 
caſe. Pla. 100. b. Stiles 469. Kel. 65. Thompſon's caſe. R.. 
87. 12 Co. 57. Therefore upon theſe reaſons he ſubmitted it to 
the court, whether the priſoners are guilty of murder. | 


Now this term it was argued again before all the judges of Ex- 
gland at Serjeants Inn in Chancery lane, apon which argument the 
judges were divided in their opinion, ig. Holt chief juſtice, Perce!) 
Powys and Gould juſtices of the King's Bench, and baron Price, 
baron Bury and baron Lovel, that it was manſlaughter; and Trevr 


chief juſtice of the Common Pleas, Blencixe, Tracy and Dermer 


- Juſtices of the Common Pleas, and Ward lord chief baron, that it 
was murder. And the laſt day ot the term Holt chief juſtice of the 


King's Bench delivered the opinion of all the judges in the King's 


Bench. He ſaid, that thoſe judges, who were for manſlaughter, 

founded their opinions upon the following rcaſons: firſt, that it was 
a ſudden action without any precedent malice, or apparent deſign 
of doing hurt, but only to prevent the impriſonment of the woman, 
and to reſcue her, who was unlawfully reſtrained of her liberty; 
and if the woman was unlawfully impriſoned, then it cannot be 
murder, and cited 4 C9. 40. Young's cafe; g Co. 65. Mackailey's 
caſc, where it is held, that if a conſtable be killed in the execution 
of his office, it is murder; but it is otherwiſe, where he is doing 
a wrongiul and oppreſſive act: it is not only neceſſary, that thc 
conſtable he in the execution of his office, to make the killing © 
him murder, but he muſt give notice, that he is come to keep the 


3 ; 


Peace | 


Mich. Term 8 Annae reginae. 1301 


peꝛce. Thomſon's caſe, Kel. 66. and ſo is Younge's caſe, and Mac- 
4ally's caſe, to be underſtood ; for if he does not give notice, the 
party may reaſonably ſuppoſe, . that he came to aſſiſt his adver- 
ſary. ES | | ; 


The ſecond point to be. conſidered is, whether Bray was in the tf a conflable 
execution of his office? The ſtatute of 27 Elix. don't mention te up a per- 
a conſtable, only a power given to the dean, high ſteward, and night —— 
tuo capital burgeſſes of Weſtminſter ; but it does not follow from orderly per. 
thence, that the conſtable has ſuch a power: we are all agreed, da best 
that the power of the conſtable is no greater than it was before this _—_ of ful. 
act. One of the judges held, that Bray was conſtable ge facto; picion,andany 
hut that cannot be, ſince there was a conſtable at that time in qe 3 
Cwent- garden. Now if the conſtable of one pariſh has not power pany  de- 
over the whole liberty, then Bray had no more authority, than if *in<9.andkills 
he had been no conſtable at all. Suppoſe, for argument's ſake, that ws) 
Bray was conſtable of Covent-garden, I take it, that the taking up ſiſs him, it is 
the woman was illegal, though ſhe had been in his cuſtody before; ga mane | 
and if ſo, he did not act as a conſtable, but a common oppreſſor: the contable 
the verdict doa't find, that ſhe was. guilty of any diſorderly act, in his juriſdic. 
when he had her in his cuſtody before; and it is not a conſtable's n ot not. 
ſuſpecting, that will juſtify his taking up a perſon, but it muſt be 
juſt grounds of ſuſpicion, for that is traverſable, 2 Inſt. 52. as if 
a felony be done, it is good cauſe of ſuſpicion, that is, if I ſuſpect 
a perſon where a felony is done, it is warrant enough for me to 
arreſt him; but it would be hard, that the liberty of the ſubject 
ſhould depend on the will of the conſtable, and ſhall his not liking 


a woman's looks be any cauſe of ſuſpicion ? 


3. The priſoners in this caſe had ſufficient provocation; for if What is a ſuf- 
one be impriſoned upon an unlawful authority, it is a ſufficient — 
provocation to all people out of compaſſion ; much more where it che billing one 
is done under a colour of juſtice, and where the liberty of the ſub- but man- 
ect is invaded, it is a provocation to all the ſubjects of England. Lusbter. 

He ſaid, that a conſtable cannot arreſt, but when he ſees an actual —_ con · 
breach of the peace; and if the affray be over, he cannot arreſt, n w r- 
Co. 372. 3 Hen. 7. 10, Conſtables have an authority by the 
ſtatute to arreſt perſons, but that muſt be by warrant from the juſ- 

tices of peace ; but in this caſe there was no warrant. 


The reaſons of the five judges, who were of opinion it was mur- 
der, were theſe : four of them did agree, that Bray had no autho- 
rity, but one was of opinion, that ſhewing his ſtaff was ſufficient ; 
but I never knew that a conſtable's ſtaff was of ſo much efficacy, 
when the conſtable himſelf had no authority: four of them held, 
that ſhe being a ſtranger to the RI it could be no provocation 
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to them; otherwiſe if ſhe had been a friend or ſervant: 8 
a man ought to be concerned for magna charta and the laws; and 
if any one againſt the law impriſons a man, he is an offender againſt 
magna charta. We ſeven hold this to be a ſufficient provocation, 


and we have good authority for it: in Hopkins Hugget's caſe (and 
this caſe is ſtronger than that) the judges that were of opinion, 
that the caſe was only manſlaughter, did not found their opinion 
upon the fight between them, but the provocation by the unlawful 


impriſonment; and the four, who were of opinion that it wy 


murder, conformed, and gave judgment according to the opinion 


of the eight: the five judges in this caſe, who think this caſe mur. 
der, ſay, that to a relation or friend it is a provocation, but not 
to a ſtranger ; but this is a diſtinction not to be met with in our 
books. He cited Plod. 101, where two fight upon malice pre- 


penſe, the ſervant of one of them, not knowing of the malice, 


comes to affiſt his maſter, and kills the other, this is held but 
manſlaughter in the ſervant ; which caſe is abridged in Hal 1, 
the reaſon of which caſe is not becauſe he was ſervant, but becauſe 


he knew not of the malice. They ſay, that Hopkins Hugget's caſe 


in Bucks, he kills the ſheriff; this is only manſlaughter. I] am 3 


is primae impreſſionis ; but yet it is of good authority, being given 
upon mature conſideration, and reſolved by eight of the judge. 
hey ſay likewiſe, that in the caſe at bar, it could not be a pro- 


vocation to the priſoners, becauſe they knew not that ſhe was ille- 


gally arreſted ; but ſurely ignorantia facti will excuſe, but never 
condeinn a man, Indeed he acts at his peril in ſuch a caſe, but he 
muſt not loſe his life for his ignorance, when he happens to be in 
the right; and cited Sir Henry Ferrer's caſe, where he was arreſted 


by a warrant, which named him knight, when he was a baronet, 


and his ſervant killed the bailiff, and adjudged only manſlaughter, 
becauſe he was arreſted upon an ill warrant. Suppoſe a man having 


a judgment againſt him goes abroad, and upon his return is informed 


that there are bailiffs in his houſe, he goes in and kills one of them; 
but it proves, that they are thieves, that come to rob him ; in thi 
caſe he is in no fault. They objected, that it is dangerous to allow 
ſuch a power to the mob; but a provocation does not make it al 


allowing the offenſe, but only mitigation of the puniſhment, and 


for this the law makes the diſtinction between murder and man: 
laughter. They ſay, that the priſoners came after the impriſon- 


ment of the woman was over; but certainly the putting her in 


priſon, and not carrying her before a juſtice, as they ſhould have 


done, is an apgravation : and why ſhould Bray call Dent to Þ 
-afſiſtance after the was in priſon? They all agreed, that he ws 


not conſtable of Covent Garden, and if fo, it cannot be murder; 
for if a writ be directed to the ſheriff of Middleſex, and the man 
goes into the county of Bucks, the ſheriff follows and arreſts hin 


much 


ANNE 
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much for a reformation as any one, but in a legal manner; for 
wir bonus eſt quis? qui conſulta patrum qui leges juraque ſervat. 
Afer the chief juſtice had ended his argument, the counſel for the 
priſoners prayed the court, that they might be called to judgment, 
in order to pray their clergy, their being an appeal lodged againſt 
them, that they might have it to plead to the appeal; and hoped 
they might have it, notwithſtanding the late general act of pardon, 
which pardons puniſhments of manſlaughter ; and made a doubt, 
whether they could plead this matter without an actual praying of 
their clergy, and having it allowed. But the court ſaid, they were 
bound to take notice of the act of pardon, whereby manſlaughter 
was pardoned ; and therefore they muſt diſcharge them: but they 
ordered a ſpecial entry to be made upon the roll, that the court 
would not give any judgment, becauſe of the general act of pardon. 
Therefore they were diſcharged, as to the indictment ; but there be- 
ing a writ of appeal delivered to the ſheriff, the court held, that 
they were in cuſtody on the appeal by the delivery of the writ to 
the ſheriff. 2 | 


bel ww | NVFÞ  Q" po UT _- 


Regina wer/. Harris. 


T the quarter- ſeſſions holden at Gur/dford the 12th day of Fuly Order of juſli- 
the eighth year of the preſent Queen, the juſtices grant a li- — — 
cence to George Harris for keeping a common alehouſe; and at alchoule. 
the next ſeſſions, vis. the fourth day of October following, they 
made this order: Whereas it appears to this court, that George 
Harris of Walton upon Thames, &c. doth keep a lewd and diſ- 
«* orderly houſe, it is therefore ordered by this court, that the ſaid 
George Harris be, and is hereby ſuppreſt from keeping an ale- 
©* houſe, &c. after ſix weeks time from the firſt day of the preſent 
ſeſſions, Sc.“ And this order being removed into the King's Bench 


f od. SE Danton 


83 


2X 


this by certiorari, Mr. Raymond moved to quaſh it, becauſe by the 
low 5& 6 Eqw. 6. c. 25. there muſt be a previous conviction, and 
an that by the oath of two men, before the juſtices can hinder his ſell- 
and ing of ale, Fc. For by the ſtatute, every man who has a licence 
un- to ſell ale, is to be bound in recogniſance with ſurety, to keep 
{on good orders, &c. and that is to be certified the next quarter: ſeſſi- 


ons, and they are to inquire whether any ſuch perſon bound in 
ſuch recogniſances, if they have done any act, whereby they have 
forfeited the ſame; and if they have, to award proceſs, to ſhew 


was why they ſhould not forfeit it. But per curiam this order was 
der; confirmed, Holt chief juſtice being abſent ; and by Powell juſtice, 
man te juſtices in ſeſſions have a power by this act to ſuppreſs alehouſes, 
him and need not proceed by information or conviction ; but they have 


thereby a diſcretionary power given them to ſuppreſs them, with- 
© | 


out 


2 


— 
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olice my out ſhewing any cauſe or miſdemeanor: and where the act ſpeaks 


3 = of a conviction, that is only intended where the juſtices proceed ſor 


out conviction the penalty, which ought to be by ſcire facias. 
upon the re- x | | 
cogniſance. . 


* 


Pr aedicto in R. Pengelly moved to quaſh an order made by two juſtices, 

e B7-IR The exception was, that Southampton was in the margin, but 

order of juſli , 1 , 

ces don't refer it Was ſaid in the body of the order to be made by A. and-B, two 

to the county juſtices de comilatu praediclo; ſo it does not appear, that the two 

in the margin. juſtices were of the county, and it ſhall not refer to the margin. 
Which the court agreed, and ſaid, that praedicto in orders or in- 
dictments don't refer to the county mentioned in the margin, 
though it does in declarations, and therefore the order was 


quaſhed. 


— — 
— — 
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| Regina ver/. Lane, 
S. C. Rep. 


Q. A. 270. . | 
N 444 i Mandamus was directed to the mayor, aldermen, and com- 


Return to a mon council of Glouceſter, to reſtore to Lane the place of a | 
eee to capital burgeſs. They returned, that Lane wrote a certain ſcanda- | 
eber lous letter to an alderman, which amounted to a libel ; and that 


tal burgeſs : : a i \ 
that he con- he being charged therewith, at a court afterwards holden, he con- ; 
lented to be ſented to be turned out, &c. And exception was taken, that this : 
turned out, is 0 : | e 
not a good re- Was not a good return of a reſignation; for they ſhould have re- * 
turn of a reſig · turned, quod ipſe praedictus Lane refignavit, and that they accepted E 
nation. it, Sc. Powell juſtice held, that a reſignation might be by pard p 
A capital bur- according to Sir Jonathan caſe, but then it ſhould hare 4 
3 been returned more certain, c. Therefore per curiam a peremp- 7 
rol, — tory mandamus was granted. | 8 | v 
| b 
A N action was brought in the King's Bench, and laid the decla- . 
ration ad damnum of the plaintiff 50s. Serjeant Richardſon hy 
moved the court, that this action ought to have been brought in Rr 
the court of Conſcience in London by the 1 Jac. 1. c. 14. which be 
| If an ion be enacts, that if the cauſe of action be under forty ſhillings, and the 2 
brought a" defendant a freeman of London, it ſhall be brought in the court af — 
man of Lorden Conſcience as aforeſaid : and he had an affidavit, that the cauſe ac 
for under forty was under forty ſhillings. But by Powell juſtice, it ought to ap- on 
ee e pear upon the trial, that the cauſe of action was under forty ſhi a 
is Seen lings, and he would not take the oath of the party. if 
f fifty, it ſhal 3 888 | 
5 by 5 aſide upon affidavit, that it is under forty ſhillings, upon the ſtatute of 1 Tac. 1. but it ſhould ap- Cor 
pear upon the trial. | | then 
| J have 


A Writ * 


a. 


6 


5 
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Writ went out to remove an inquiſition of eb de ſe, and they Crtiorar; re- 
return an inquiſition zuper captam, and upon the return it moves any or- 
appeared to be taken after the teſte of the writ of certiorari; and e _ 
Sir Edward Nortbey urged, that it was well removed, though taken 7% and re- 
after the teſte of the writ, as a writ of error, &c. and by Powell turu. 
juſtice, a writ of certiorari removes any order or conviction, though 
they be made or taken after the feſte of the writ, ſo they be taken 
before the return. Then Mr. Raymond took exceptions to the in- 
quiſition : Firſt, becauſe it is ſaid to be taken coram corenatoribus 
ominae reginae, and does not ſay for what place: Secondly, it is 
ſaid per ſacramentum duodecim, &c. and don't ſay proborum et lega- 
lum hominum, nor for what place: and upon theſe exceptions the 


inquiſition was quaſhed. 


Regina werſ. Cecill. 


M5 Gilbert moved to quaſh an order of ſeſſions made upon 5. C. Rep. 


. Cecill the maſter, to pay John Yeoman his ſervant 71. for 3 
8 wages in huſbandry; and took two exceptions to the order: Firſt, Onder upon 2 
: that roman was a covenant ſervant, and that the ſtatute does not maſter to pay 
y extend to covenant ſervants, though they are ſervants in huſban- vgs is bul- 
2 dry: his ſecond exception was, that by the order, it appears to be ed, 2 7 
p made upon the oath of the ſervant. As to the firſt exception, was made up- 
Pell juſtice ſaid, that the ſtatute having always had a favourable on BAY) 
a conſtruction, has been extended to covenant ſervants in huſbandry : N 
4 and to the ſecond he ſaid, it would be hard to charge the maſter 
upon the oath of his ſervant upon a private contract or covenant 
between them, and that it is againſt a rule of law, that any ſhould 
5 be a witneſs in his own cauſe; and the ſtatute not directing that 
on the ſervant's oath ſhould be taken in this cauſe, the juſtices ſhould 
N have proceeded according to the rules of law, and upon this firſt 
ch ſtirring of it it was adjourned. And the laſt day of this term, it | 
(4 deing moved again by Mr. Gilbert, and the laſt 9 urged See the aQ, 
of again, Mr. Raymond of the ſame fide ſaid, that the juſtices having aud it will ap- 
S grounded their judgment in this order upon the ſervant's oath, it bar Er ft 
4 was not ſufficient evidence, to adjudge the money due to the ſer- tended to ex- 
11. vant; and though perhaps he could not have evidence to prove the tend oniy to 


, 4 o ' N if t 
contract, yet there is no doubt but he might prove the ſervice, and 3 ou 


if he had done ſo, he had put it upon the maſter to prove the wages, and 


contrary, Mr. Lutwyche for maintaining the order ſaid, that orders pp covenant. 
then if the ſervant had proved how long he had ſerved, it appeared how much was due: but now they 


bare extended the act to covenant ſervants, and that maſters the miſchief in this caſe, for it will be difficult 


haps for the ſervant to prove how much he had agreed for; but however he ought not againſt a rule of 
le {0 be admitted to prove it himſelf, ; | : of 
SE . 7 D | | differ 


Writ 
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Whether 2 


releaſe of all 


debts by an 


ad miniſtrator 
will diſcharge 


8 


ä 


—_____ 4 —c 


differ from actions at law, and it is the conſtant practice to hear 
upon the oath of the ſervant: and though the order ſays upon the 
oath of the ſervant, and hearing his counſel, yet for ought appears, 
there might be other evidence beſides the ſervant's oath. 


Poroell juſtice. The oath of the party has been allowed ſome- 
times in caſes of neceſſity, but there is no neceſſity in this caſe, for 
there might have been evidence of the ſervice : Powys juſtice, and 
Gould juſtice agreed, and therefore the order was quaſhed. | 


Note, Mr. Puckele was with Mr. Lutwyche, who faid the oath 
'of the party was not againſt law, becauſe it is allowed ſometimes in 
the Welch circuit. | 


Hutchinſon ver/. Savage. | 


Eorge Hutchinſon adminiſtrator of John Dawſon brings an action 
againſt Robert Savage for goods ſold by the inteſtate to the de- 
fendant. The defendant pleads, that the plaintiff, the 1 5th of De- 
cember 1708, releaſed to the defendant, his heirs, executors, and 


a debt due to adminiſtrators, all and all manner of actions, cauſe and cauſes of 


the inteſtate, 
where there is 
a debt due to 


actions, ſuits, bills, bonds, writings obligatory, debts, dues, duties, 
accompts, ſum and ſums of money, judgments, executions, extents, 


theadmini- - quarrels, controverſies, treſpaſſes, damages, and demands what- 
ſtrator in his 


own right. 


dever, as well in law as equity or otherwiſe, which Hutchinſon bad 
againft him the defendant, &c. The plaintiff replies, and craves 
oyer of the releaſe ; upon which a general releaſe is ſet out of all 
debts, dues, and demands, Fc. of Hutchinſon, ſo that George 
Hutchinſon, as creditor of Savage (it ſays, that he and others the 


' creditors of Savage do releaſe him) and then ſays, that at the ma- 


king that releaſe the defendant was indebted to him in his own 
right in the ſum of ſix pounds, and that he gave the releaſe to re- 
leaſe that debt, &c, to which the defendant demurred. | 


Mr. Ketelbey for the defendant ſaid, that ſuch general releaſes di 
r the debt due to him as adminiſtrator, and cited Ri, 
o 404- : 


Mr. Dee for the plaintiff urged, that the caſe in Rolle had been 
held not to be law, and that it was certain, if a man grants om 
- bona ſua, goods which he has as adminiſtrator do not paſs, and 
cited 3 Cro. 6. and that general words in a releaſe are qualified by 
the particular words 3 Lev. 273, and 272, where a bond taken in 


name of J. S. to the uſe of J. D. is not releaſed by a releaſe of 


all demands, -&c, by J. S. to the obligor. Stokes ver,. * 
A 
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And that if the releaſe in this cauſe had nothing to work upon, 
then perhaps it would have releaſed this debt due to him as i- 
niſtrator ; but as this caſe is, it ſhall enure upon the debt due to 
him in his own right. BR 


Powell juſtice ſaid, that the caſe in Ro. Ab. was taken ont of 
the year book of Edw. 3. 39 Edw. 3. 96. at which time the law 
was held, that a grant of omnia bona ſua by an executor or admi- 
niſtrator paſt goods, which they had as executor or adminiſtrator ; 
but now that caſe is held contrary, and there is no difference be- 
tween a grant and a releafe ; therefore that caſe of a grant of omnia 


other debts for the releaſe to work upon, then it had releaſed this 
debt, Upon this argument. the caſe was adjourned, and the laſt 
per day of this term Mr. Raymond for the defendant argued, that 
it was plainly the intent of the 12 that it ſhould diſcharge all 
the debts, as well in his own right, as adminiſtrator ; for it ſays, 
all actions, that we every or any of us, Sc. and every man's deed 
ſhall be taken moſt ſtrongly againſt himſelf, as a releaſe to A. B. 
of all actions, releaſes as well joint actions as ſeveral; and as to 
the objection, that a grant of omnia bona ſua don't pals goods as 
adminiſtrator. He faid, that the caſe in Rolle was well abridged, 
and a good authority. He cited 1 Leon. 203. Plowd. 209. Ney 106. 
and Cro. Fac. 318, where the huſband granted to him jus, titulum, et 
intereſſe ſua de et in decimis, which he had in the right of his wife; 
and held that they paſs, though he had them in his wife's right. 


Holt chief juſtice. If he have no goods, but as adminiſtrator, 
they muſt paſs by a grant of omnia bona ſua, Adjournatur. 


Regina ven Stedman. 


tained at the fide bar to amend the information, Mr. Raymond 
moved at the ſhewing cauſe, why-it ſhould not be amended, and 
laid, that as they had taken advantage of this miſtake by pleading 


lena ſua will govern this preſent caſe : but if there had been no 


AX information was exhibited againſt the defendant by the addi- ;,,,mation is 
tion of gentleman ; the defendant pleaded in abatement, that not amend- 
he was an upholſterer, and not a gentleman ; and a rule being ob- ie. 


in abatement, the court could not amend it; and cited Buckſon alt. g. 
verſ. Hoſtins, Mich. 3 Ann. B. R. where after nul tiel record 5 Mod. 263, 
pleaded to a ſcire facias, which miſrecited a judgment, an amend- 


ment was denied; and that criminal matters are not within the ſta- 


lute of amendments, 


Mr. 


— 
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Mr. Whitaker of the ſame ſide, that there was no precedent · 
warrant amendments, after taking advantage of it by pleading, 27 
all the caſes mentioned of amendments immediately before trial i. 
informations are only of flips of clerks. 


Powell juſtice ſaid, that informations are the ſuggeſtions of the 
attorney general, which he may amend any time before trial, but 
it is a queſtion, whether it can be done after advantage took of it 
by pleading, as in this caſe, He faid that informations are within 
the ſtatute of additions, but this ought not to be amended to falſify 
the defendant's plea, though iſſue be not joined, and that a miſm- 

| mer in an indictment was not amendable, and he ſaw no difference 
If a man be between that and an information. If one be indicted by his 
a by . right name, and he pleads miſnomer in abatement, and you inditt 
is right name , < l % « : 
and plead miſ- him again, he is eſtopped to ſay, that the name he gives himſelf 
nomer in a: in his plea is not his right name. Adjourned to ſearch pre. 
batement, he f 
;s eſtopped to Cedents. 
deny that 


name, that he 


gives himſelf. 


Plaintiff non- HE plaintiff brought an action, and was nonſuited, and 
ee der 3 afterwards he brought another action for the ſame cauſe, 
paid, re. and a motion was to ſtay proceedings till he paid his coſts upon 


the firſt nonſuit, and granted per curiam. 


Eaſter 


4 

1 
5 
= * 
ks 
I 9 
ki 
„ 
11 
} 

757 
14 
1 
. 4 2 
KY 
= 
"% 

4. * 
* bt 7 
4 

5 " 
hs. 
w 
1 
3 
1-8 
1 
UN 
7 1 
1;7-Y 
4 
2 
1 
„ 
[0 
1 
=. 


7 - 1 
— — — 2 5. : a — 
- = 


* 


_ Faſter Term 
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W 


Emorandum, Sir John Holt ngöt, lord chief juſtice of 
the Queen's Bench, who had executed that office with great 
reputation for bis courage, integrity, and compleat know- 
lege in bis profeſſion, ever ſince the revalutien, (being ſworn 

into that office in Eaſter term 1689) died March g about three in the 
afternoon, at bis bouſe in Bedford walk, after a long lingering fick-. 
neſs, anno actatis ſuae 68. 


—— 


Memorandum, March 13, 1709. Sir Thomas Parker knight, 
ber Majeſty's youngeſt ſerjeant at law, was ſworn into the office of 
chief juſtice of the King's Bench in the room of the late chief juſtice 
Holt, at the lord chancellor Cowper's. | 


Memorandum. March 26, 1710. Sir Henry Gould knight, one 
of ber Majeſty's juſtices of the Queen's Bench, died at his chambers in 
Serjcants Inn in Chancery-lane, anno aetatis ſuac 66. * 


Memorandum, Thet May 12 in this preſent Faſter term Sir 
Robert Eyre knight, her Majeſty's ſolicitor general, and Thomas 
Pengelly eſguire, were ſworn ſerjeants at the Chancery bar, counted 
at the Common Pleas, and gave an entertainment to the nobility, Judges, 
&c. at Serjeants inn hall in Fleet- ſtreet. The motto of their rings 
was, Unit et imperat. And the next day being Saturday, May 13. 
ulr. ſerjeant Eyre was ſworn one of the juſtices of the King's Bench 
n the room of juſtice Gould deceaſed, at the lord chancellor Cow- 
per's, and the ſame time Mr. Raymond was ſworn ſelicitor general, 
both their patents being ſealed that day. . 


DP - 


7E «= 


— 


$320 | FF | 
Mick. Te 
Mich. Term. 
11 Annae reginae, B. R. 1712, 
Sir Thomas Cooke Winford verſ. Powell. 
LC NR Thomas Cooke Winford boo ht a writ of error in the 
2 | King's Bench upon a res: againſt him in the Mar- 
_ — ſhalſea in an action on the caſe, wherein Powell declared, 
| averment, har Der that whereas the ſaid Sir Thomas Cooke Winford the 121h 


the cauſeof of June in the ſeventh year of this Queen, at the pariſh of . 
OY K. Giles in the fields in comitatu Middleſex, ac infra juriſdiftioen 
riſdition. Dujus curiae, in conſideration, that the ſaid Powell at the ſpecial 
Ante 796, requeſt of Sir Thomas Cooke Winford had permitted the faid Sir 
104% Thomas Cooke Winford to uſe the pond in area ipfius Powell ſituate 
in the pariſh aforeſaid, ac infra comitatum et juriſdictionem pra- 
dictos, to water his horſes for ſix months before, and had pro- 
vided water for the ſaid horſes for the ſaid ſix months, promiſed 
the ſaid Powell, that he the ſaid Sir Thomas Cooke Winford would 
pay thedaid Powell what he reaſonably deſerved for the ſame, c. 
and makes the proper averments. Then there is a count upon a 
quantum meruit for goods, &c. ſold and delivered. Then follows 
this count : Cy etiam the ſaid Powell, poſtea, ſcilicet die ann 
et loco ſupradictis, ad ſpecialem inſtantiam et requifitionem tpftus 
Sir Thomas Cooke Winford had permitted eundem Sir Thomas Cooke 
Winford habere uſum alius ſtagni et aquae ipſius Powell, in area 
ipſius Powell ad lavandum et ad aquandum alios equos ipſus Sit 
Thomas Cooke Winford : idem Sir Thomas Cooke Winfod in conſide- 
ratione inde poſtea, ſcilicet die anno et loco ſupradittis, promiſed to 
pay, &c. On non afſumpht pleaded, and iflue joined, a verdict 
was given for Powell for 7s. 6d. damage, and judgment was given 
for him in the Marſbalſea to recover the ſame. And on this writ 
of error brought, the judgment was reverſed, becauſe it did not 
appear in this laſt count, that the aliud ſtagnum et agua of Poul 
was within the juriſdiction of the court, which cannot be intended 
in the caſe of an inferior juriſdiction, where nothing ſhall be * 


c at 
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ended to be within the juriſdiction, that is not expreſly averred ſo 


' to be; though in the caſe of a ſuperior juriſdiction nothing ſhall 


be intended out of it. Raymond ſolicitor general for the plaintiff in 


| error, Mr. ſerjeant Comyns for the defendant. The caſes cited for 


the plaintiff in error were 1 Saund. 74. Peacock verſ. Bell & 
f Sir Tho. Janes Rep. 230. Wallis verſ. Squire. T. Jones 


103. 3 Keb. 677. Harvey verſ. Holland. 3 Lev. 234 243. Mico 


der. Morris. 1 Ventr. 2. in the caſe of Heely verſ. Ward. 1 Ventr. 
28. Barkly verſ. Paine, and ſee Staman verſ. Davyes, intr. Hil. 
13 Will. 3. B. R. Rot. 179. Ante, 795. 1 Sid. 95. Littlebury 


ver. Wright. 1 Roll. Ab. 545. p. 3. Ivie verſ. Storie. S. C. Cre. 


Car. 571. Jones 451. 


Jenkins qui tam, &c. veg. Horne in Scaccario. 


I? an information upon a ſeiſure of currans imported in the 


Milliam and Anne of Plymouth into the port of London, con- 
trary to the act of navigation, 12 Car. 2. c. 18. from Algzers in 
Africa, the currans not being of the growth, product, or manu- 
facture of that place, or of the region where they were ſhipped, 
Sc. The defendant claimed property, and on iſſue joined notice 
was given for trial in Trinity term laſt, and for the ſitting after 
Trinity term laſt. And on motion on behalf of Charles Moone, a 
ſecurity for Horne on the writ of delivery, the following order 
was made, viz. Middleſex, © Whereas a writ of delivery for the 
* ſaid ſhip with her apparel and furniture hath been awarded under 


_ « the ſeal of this court, upon a recogniſance entred into to her 


% Majeſty, by Edward Groſe of Eaft Smithfield baker, and Charles 
* Moone of Mowell in the county of Cormuall cooper, dated the 
* 11th day of February laſt, in the ſum of 252/. now upon the 
* motion of Mr. Dodd of council with the ſaid Charles Moone, in- 


forming the court, that the plaintiff gave notice of trial to be 


had in this cauſe, the fitting of the lord chief baron within the 


* laſt Trinity term in Middleſex; in purſuance of which notice 


the ſaid Charles Moone attended with his council and witneſſes 


—A 


on the day appointed for the faid trial, as alſo on the day of 


* fitting after the ſaid term in Mzddleſex, not having received any 


countermand from the ſaid plaintiff; whereby the ſaid Charles 


Moone, who is at the whole charge of the defenſe made in this 
* cauſe, was put to great expenſe: it was therefore now prayed, 
that the ſaid recogniſance might be diſcharged, and that the ſaid 


* Charles Mane might have his coſts: it is this day ordered by 


the court, that the ſaid recogniſance entred into by the ſaid 
Edward Groſe and Charles Moone ſhall be vacated and diſ- 


charged; and that it be referred to John Morgan Eſq; deputy 
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to her Majeſty's remembrancer of this court, to tax the {aid 


© Charles Moone his coſts againſt the plaintiff in this cauſe ; unleg 
<« cauſe be ſhewed to the contrary on the laſt day of Mzichaelnas 
term next.“ | ; | 


Upon the motion of Mr. Attorney General, the ſolicitor Ge. 


neral, and Nir. Ward, at the ſetting down of cauſes after this 
term, to which time the order was enlarged, it was diſcharged, 


$. C. Caſes 


Law and Eg. 


103. 
A deviſe to 
J. V. and his 
brothers ſuc- 
ceſſively for 
their lives 
(without ex- 
preſſiog the 
order of ſuc- 
cethon) with 
condition that 
the tenement 
be not entred 
upon till a 
month after 


marriage. 


firſt, as to the diſcharging the recogniſance upon declaring the 
plaintiff intended next term to try the cauſe; ſecondly, as to the 
payment of coſts for not going on to trial; becauſe ſuch order can 
be made only in behalf of, and upon the motion of the defen- 
dant, and his council, and not in behalf of the ſecurity. Lord 
chief baron Bury, and Level baron, preſent in court. Note; the 
lord chief baron exclaimed againſt the order, as being obtained per- 


fectly irregularly without affidavit, and by ſurpriſe. 


On gley ver/. Peale. 


E RR OR to reverſe a judgment given in the Common Pleas 
for Peale, in an ejectment for houſes on Ludgate- bill in 
London, on the demiſe of Oliver St. John, brought againſt Mr. 
Ongiey, and four other tenants: on not guilty pleaded; as to all 
the defendants but Mr. Oxgley, and as to all the houſes but one, 


the jury find for the defendants; and as to that one houſe they 


find a a ſpecial verdict, v/2z. that the 12th of January 1668, Oliver 
earl of Bolingbroke was ſeiſed thereof in fee, and being ſo ſeiſed the 
ſaid 12th of January made his will, [Note, that will was not 
found in haec werba in the ſpecial verdict, nor the deviſes therein 
contained] and that the 2oth of May 1679 he being ſeiſed as 
aforeſaid, delito modo fecit, ſigillavit, et publicavit a codicil in 


writing to the ſaid will annexed, which follows in hacc verba 
„% May 20, 1679. Memorandum: Whereas my uncle Anthony K. 


John, and my deareſt and beloved wife, whom I made my 
fole executrix, are dead: that as to what I left to them I re- 
voke this my ſaid laſt will and teſtament in manner following: 
*© Firſt, as to the 2000 J. given my dear wife out of the manor 
of Melchbcurne I give and leave it to Sir St, Andrew St. Jeln 


of Weeaferd, alſo my impropriation of Thurky to him and his 


* heirs: I give to him and his brothers ſucceſſively for their lives 
* my houſe at Ludgate [the houſe in queſtion} with this condi- 
tion nevertheleſs, that the ſaid 2000 J. be not paid to Sir K. 
HAHndreu, nor the impropriation of Thurley entred on, til 
within a month after his marriage. And as for my houſe at 


% uigate I do not leave it to him, nor his brothers, afore my 
1 : | | -- 
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„„ enjoyed, till ſuch time alſo after their marriages; 


« as for all my other lands, Fc.“ That the earl died ſeiſed; that 


at the making the codicil Sir Str. Andrew had two brothers, Row- 
/ind and Oliver, that Sir St. Andrew was eldeſt, Rowland the 
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ſecond, and Oliver the third; that Roland died in the life-time 


of Sir. St. Andrew and Oliver, that Sir Sf, Andrew died roth of 
February 1708, that Oliver was married divers years before Sir 
gt. Andrew's death, and is yet living; that Oliver entred after Sir 
S:. Andrew's death, and demiſed to the plaintiff, &c. Upon 
which ſpecial verdict judgment was given for the plaintiff in eject- 
ment in the Common Pleas, Whereupon Mr. Ongley brought this 
writ of error in the King's Bench, And it was argued by the ſoli- 


citor general for the plaintiff in error, that the deviſe was void for 


incertainty, certainty being as much required in the caſe of a will 
as to the perſon, as in the caſe of a deed; as a deviſe by A. to his ſon, 
where he has two, is void, becaufe nam conſtat which he meant, 
Cre. Elig. 743. in the caſe of Taylor and Sayer. Now here it is 
uncertain by reaſon of the word ſucceſſively not ſhewing which ſhall 
take firſt, and which ſecond, in fucceffion. That the conſtruction 
ought to be made from the words, but in cafe of a deed ſuch a limi- 
tation had been void, Hob. 313. Cro. Fac. 264. Hutt. 87. Winadſ- 
more verſ, Hobart in point, and Heb. 314. Greenwood verſ. Tyler. 
But there is no reaſon in a will, when the words are the ſame, to 


put a different conſtruction upon them. But if it had been ſucceſ- 


ſive ficut nominantur in cbarta, &c. it had been good in a deed. 


Dier 361. So it would be in a will. 


Secondly. The condition in relation to marriage makes it more 
uncertain, for till marriage none can take; and ſuppoſe the ſecond 
brother had married, and neither of the other two, who muſt have 
took? Certainly none of them. Or if he that is married ſhould 
take firſt, then that would overthrow the other conſtruction of 
ſacciſive, that the oldeſt ought to take firſt, and then the ſecond, 
and then the third. Objection: the intent is apparent. Anſwer 1. 
The intent muſt be collected from the words, but the words, as 
was ſaid before, import no ſuch thing, and nothing can be averred 
d:b:rs for their explanation. Secondly, the intent cannot controul 
tne operation of law; as a devife to J. S. for life without impeach- 
ment of waſte, remainder to the heirs males of his body, the deviſor 
ends only an eſtate for life to J. S. yet the law ſupervenes his in- 
tent, and he will be tenant in tail. 2 Leon. 70. Chaloner werſ. 


5yer, and by Hale chief juſtice in the caſe of King and Melling, 


Jentr. 214, 225. 


Mr. ſerjeant Pengelly argued for the defendant in error, that 
the deviſe to Sir Sf, Andrew was a direct deviſe to him, as ap- 


pears 
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doubtful expreſſions after that the deviſor took notice of the 
brothers, according to the rules of common law, which was ac- 
cording to their ſeniority: that what he meant by ſucceſſive is 
plain, and therefore in a will ought to take effect, for which 
purpoſe there are ſtronger caſes in the books, as Raym. 82. Bat: 
verſ. Amberſt & Norton. A deviſe to one of his couſin An- 
herſt's daughters, who ſhould marry a Norton, held good to the 
firſt that married a Norton, Dier 333, 6. Deviſe to J. S. on 
condition, and then that it ſhould remain to his houſe : held à 
good remainder, becauſe they conſtrued his houſe the head of hi 
family. Stiles 434, 5. Moore 637. Br. Leaſe 64. he likewiſe 
Cited as oppoſite caſes. 


Secondly, the clauſe about marriage made no alteration in the 
expoſition of the will, only added a reſtriction to the deviſe, 
which before was general; and therefore if the ſecond fon married 
before the eldeſt, yet he could not take by this deviſe ; which the 
court agreed, and took it to be a mighty plain caſe, and affirmed 
the judgment ns cauſa, Sc. But Mr. Attorney General, who 


was to have ſhewn cauſe, taking it to be clearly againſt him, 


never did ſhew cauſe, and ſo the judgment was affirmed againſt 
Mr. Ongley, who was a purchaſer for a valuable conſideration by 
the advice of Mr. ſerjeant Pemberton, and Mr. Richard Webb of the 
Inner Temple. And my client told me, Mr. Webb on a further and 
late conſideration adherred to his former opinion, that the deviſe was 


void for uncertainty. Note, Oliver St. John takes but an eſtate for 


life by the will, and fo the fale by Powlert earl of Bolinbroke, heit 
at law, and brother to earl Oliver, to Mr. Ongley, will be good a 
to the fee. 8 „ 
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| Emorandum, On Sunday Auguſt 1, 1714. at half an hour 

1 paſt ſeven in the morning her Majeſiy Queen Anne died at 

Kenſington, in the faftieth year of her age, being born the 6th of 
February 1664. Upon her deceaſe the lords, and others of her 
late Majeſty's privy council, immediately met at St. James's, where 
the inſtruments figned by his Majeſty, and ſealed by him, purſuant 
to the aft of parhament of 6" of the late Queen, appointing ſe- 

veral lords to be added to thoſe appointed by the ſaid att parlia- 
ment to be regents during the King's abſence, were produced by the 
lwd archbiſhop of Canterbury, the lord chancellor Harcourt, and 
Monfieur Krienburg te Hanover miniſter, and opened and read, 
and afterwards ordered to be inrolled in Chancery. 


The regents by the act of parliament were, 


Thomas lord archbiſhop of Canterbury. 
Simon lord Harcourt, lord chancellor. 
Charles duke of Shrewſbury, lord treaſurer. 
John duke of Bucks, lord prefident of the council, 
William earl of Dartmouth, lord privy ſeal. 
Thomas earl of Strafford, firſt commiſſioner of the admiralty. 
Sir Thomas Parker, lord chief juſtice of the King's Bench. 


-The regents appointed by the King, by the three in- 
| ſtruments under his hand and ſeal. 


William lord archbiſhop of York. 
Charles duke of Shrewsſbury. 
Charles duke of Somerſet. 
Charles duke of Bolton. 
William duke of Devonſhire. 
Henry duke of Kent. 
* John duke of Argyle. 
James duke of Montroſe. 
John duke of Roxborough. 
Thomas earl of Pembroke. 
Anno ll - Arthur earl of Angleſea. 
| Charles earl of Carliſle. 
Daniel earl of Nottingham. 


RP 
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ET 


Mountague Venables earl of Abingdon, 
Richard earl of Scarborough. | 
Edward earl of Orford. 

Charles lord wiſcount Townſhend, 

Charles /ord Halifax. 

William lard Cowper. 


Then all the lords of the late Queen's privy council preſent tout 


the oaths of privy counſellors, the great officers, who uſed to be fivorn 


in council, taok the aaths of their offices, and then the lords juſtices 


took the oaths of allegiance and ſupremacy, &c. according ty 


that at. 

All the judges, King' s ferjeants, attorney and folicitor general, 
and King's council, took their oaths hefore the lord chancellor at his 
houſe, as if they wvere newly admitted, though by that act they were 
continued but * ix mouths after the Queen's demiſe, : 


And all other officers, who held their offices during pleaſure, tot 


their ogths of office (who bad oaths of office to take) in the ſame 


manner as if newly admitted. 


Note, it being made a queſtion among the lords juftices (who 
aſſembled in a raom hy themſelves diſtinèt from the council, where 


they tranſacted matters, which they determined without the Aſl- 


ance of the pripy council, and only came into the council chamber, 
auben they beld a privy council, aud then ſat on a row on the 


fide of the table, on the right hand of the King's chair, thoſe if 


the firſt r. fitting in the middle of that fide of the table) 
whether the * juſtices of peace, &c. could att before they 
took their oaths of office (which could not be immediately done, be- 
cauſe dedimus's were to ue for that purpoſe) : It was beld by 
the lords juſtices, that they ought to take the oaths of office in 
convenient time, but that in the interim they might as, otherwiſe 


the whole deſign of the aft of parhament would be evaded, which 


was, that on the demiſe of the crown, there might nat be a va- 
cancy of officers in caſe of neceſſity; but if they could net aft til 
they had took their oaths of office, there would be 4 e 
which miſchief the act intended to prevent. And at this reſolu- 
tion the lord - chancellor Harcourt, lord Cowper, and krd cif 
Juflice Parker were preſent, and therefore they iſſued @ froclama- 
tion, to give notice of that clauſe in the add continung efficers, 
and requiring them to take the oaths, and thereby commanding al 
efficers to take the oaths of office uwith the fin opportunity, and 10 


att in the mean time. 
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A liſt of the principal peri in he 


law at the time of the deceaſe of her 


late Majeſty _—_ Anne, Or: I. 
1714. 


Iu ON hrd Harcourt, lord chancellor of Great Britain. 
Sir John Trevor knight, maſter of the Roll. 


Sir Thomas Parker knight, lord chief juſtice of the King' s Bench. 
Sir Littleton Powys night, 


Sir Robert Eyre knight, © Juſtices of the as s Bench, 
Sir Thomas Powys knight, | | 


Thomas /ord Trevor, lord chief juſtice of the Common Pleas. 
Sir John Blencowe Anight, 


The bon. Robert Tracy eſquire, 0 juſtices of the Common Pleas. 
Robert Dormer eſquire, 925 


The right bonourable Sir William Wyndham baronet, chancellor 
ef the Exchequer. 


Lord chief hen vacant. 


} Sir Thomas Bury night, 

Robert Price eſgurre, + barons of the Exchequer. 
ö Sir William Baniſter knight, 

y John Smith efquire, baron, and lord chief baron in Scotland. 
n 

le Sir William Simpſon knight, curſitor baron. 

1 | 


Lord Berkley of Stratton, chancellor of the duchy of Lancaſter. 


—_ 
— 


Sir Edward Northey night, attorney general of the duchy 19 
Lancaſter. | 


Str Joſeph Jekyll knight, ; 
Sir Nicholas Hooper bug, 3 Derr nnn Oe 


Sir Edward Northey night, attorney general, 


dir Robert Raymond knight, ſelicitor general. 
7 G Sir 
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Sir John Cheſhyre knight, Queen's ſerjeant. Z 


Sir William Whitlock knight, * | 
John Conyers eſquire, [ | 
Edward Jeffreys e/quire, ” Queen's counſel. 
Thomas Lutwyche eſquire, | | | 
John Ward eſqgurre, J 


Juſtices of Wales. 8 
Sir Joſeph Jekyll knight, 2 juftices of Cheſter, Flint, &c. 


Edward Jeffreys eſquire, | Montgomery and Denbigh, 
Charles Cox eſquire, | ? juſtices for Brecknock, Ch. 
William Bridges e/quzre, morgan and Radnorſhires, 


Merrick eſquire, 8 juſtices for Caernarvan, Merio- 
William Jeſſop eſguire, neth and Angleſea. 


Francis Winnington u, , Juſtices for Caermarthen, Pem- 
Edmund Bridges e/quire, broke and Cardigan. 


Memorandum, Tueſday September 21, 1714, being the next 


day after the King had made bis publick entry into London from 


Greenwich, the lord viſcount Townſhend, one of bis Morey princi- 


pal ſecretaries of" ſtate, by bis Majeſty's command, fetched the great 
ſeal from the lord Harcourt ; and the next day, being 22 September 


1714, it vas delivered to the lord Cowper with the title of tri 


chancellor of Great Britain, and that day be took the oaths in countil at 
St. James's. De 2 


Memorandum, That Thurſday October 14, ſuperſedeas's paſca 


the great ſeal, to remove the lord Trevor from being chief juſlice f 


the Common Pleas, - Sir Thomas Powys from being one of the judge. 
of the King's Bench, and Sir William Baniſter from being one of th: 
barons of the Exchequer, and Sir Robert Raymond from being fel. 
citor general; and patents paſſed the great ſeal, for appointing S 
Edward Northey his Majeſty's attorney general, and Nicholas Lech- 
mere eſquire his Majeſty's ſolicitor general, and they took the call, 
of office at the lurd chancellor's Saturday the 16th of October a- 


 lownng, 


Memorandum, Friday Ottober 22, 1714, Spencer Cowpe' 
eſguire, and John Forteſcue Aland eſquire, were appuinted alte w/ 
| | gener 


I 


a«@ 1 8 8 . nd) 


a% os 3 ama = 


— 


Anno primo Georgii regis. 


general and ſolicitor general to his royal bz ghneſs the prince 2; 
Wales. | | 


Memorandum, That Tueſday October 26, 1714, Sir Peter 

King knight, recorder of London, and Sir Samuel Dodd night, of 
| the Inner Temple orb, and Sir James Mountague knight, Lin- 
colns Inn, appeared to writs returnable in Chancery, commanding 
them to take on them the degree of ſerjeants at law, and they were 
coifed by the chief juſtice of the King's Bench in the treaſury of the 
Common Pleas, and afterwards performed the uſual cerentonies at the 
bor of the Common Pleas, and gave rings with this motto: Plus quam 
ſperavimus. | 


Memorandum, That Thurſday November 4, 1714, Sir Joſeph 
Jekyll and Sir Thomas Powys tool their places as firſt and ſecond , 
King's ſerzeant?, being feworn at the lord chancellor's the day 
before, 


Memorandum, That Monday November 22, 1714, Sir Tho- 
mas Parker tight 2045 fwworn chief juſtice of the King's Bench, and 
Sir Littleton Powys, Sir Robert Eyre, and John Pratt eſquire ſer- 
jeant at law, were ſworn juſtices of the ſame court ; Sir Peter King 
knight was ſivorn chief juſtice of the Common Pleas, and Sir John 
Blencowe, Robert Tracy and Robett Dormer eſquires, were 
fworn juſtices of the Common Pleas ; Sir Samuel Dodd was 
chief baron, and Sir Thomas Bury, Robert Price, John Smith, 
and Sir James Mountague, were ſworn barons of the Exchequer. 
And the ſalaries of the two chief juſtices, and chief baron, were en- 
creaſed from 10001. to 2000 l. per annum, and the ſalaries uf 
the reſt of the judges were deen r from 10001. to 1 500 l. per 
annum, for which they bad diſtinct patents from thoſe by which they 
were appointed judges. Vt En — 
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December 6. 1714. Chancer). 


Mary Spendlove daughter of Charles Spend) 
love and Mary his wife, who was ſiſter L Plaintiffs. 
of John Lambert deceaſed, | 


John Aldrich and Mary his wife, Henry . 
Capps, Samuel Hartly, Samuel Wade F Defendants, 
and John Wade, 


A. deviſes a le- N an appeal from a decree of the maſter of the rolls on a 
gacy of 200 /. bill brought by the plaintiff Mary Spendlove, for the re- 
= ad 25 | covery of a legacy of 200 J. deviſed to her by her unck 
interim to be Jobn Lambert. The caſe was this: John Lambert being 
ee yo ſeiſed in fee of lands, &c. in Norfolk, and poſſeſſed of a conſidet- 
viſed other le. able perſonal eſtate, 8 June 1696 by his laſt will deviſed to the 
uy and the plaintiff 200/. at her age of fifteen years, if ſhe ſhould ſo long live, 
| ans 8 pe and in the mean time to be put out by his executors for her beſt 
ſonal eſtate to advantage, till ſhe attained her ſaid age, and gave by his ſaid will 
C. and D. > ſeveral other legacics, and particularly 100 /. to the defendant Jabn 
ee de D. Wade, then an infant, and deviſed all the reſt of his real and per- 
being an in- ſonal eſtate, after debts and funeral charges, to the defendants 
| fant, | Henry Capps, and Samuel Wade, who was then an infant, and made 


them joint executors of his ſaid will. . 


C. proved the Jobn Lambert died ſoon after, Henry Capps alone proved the 
will alone. will, the other executor the defendant Samuel Wade being then and 
long after an infant, viz. born 20 September 1692. 


The 


6 
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The plaintiff Mary Spendleve was born the 6th of March 168 57 B. beizy 15 
and came to the age of fifteen the 6th of March 1700, when the applied to C 

2001. legacy became payable to her, which the applied to Capps for, ſot We legacy, 


. . . , 401, for which C. # 
but he not paying, ſhe received intereſt of him for part of the time paid B. in- | 
before he became a bankrupt. | 0 tereſt. 


In 1704 Henry Bonett, being admitted by the eccleſiaſtical court & guardian 
at Norwich guardian and curator to the defendant Samuel! Wade, fant executor 
ſettled accounts with Capps on behalf of Samuel Wade, in relation fettled ac- | 
to Jobn Lambert's perſonal eſtate, and 200 J. was leſt in Capps's EE 7 
hands to pay the plaintiff; and the defendant Samuel Wade's (hare cate, and left | | 
of the ſurplus of Lambert's eſtate came to 824 J. 16s. 1 d. which 1924 inC's 


was left in Capps's hands, and he agreed to pay intereſt for it; after ee 16-/yþ 


„ . and received | 2 
which Bonett received of Capps 1981, 105. 1 d. of which 291. 133. intereſt after | 
was for intereſt. for the ſhare | 

„ g | of D.'s ſurplus, 


Capps in July 1707 became a bankrupt, and in Auguſt 1707 a C. became a 
commiſſion iſſued out againſt him, and he was found a bankrupt. . 2 
The plaintiff came into the commiſſion, and proved this 200 J. commiſſion, 


legacy as her debt, and 16/7. due for intereſt 6 July 170%. and ud proved 


received her dividend of 55, in the pound. « w; ond 
e and received her dividend. 


. | - . The puardiz 
Bonett alſo as guardian to Wade came into the commiſſion for for N came 


7441. 15s. part of the ſaid 8247. 165. 1 d. and received his divi- in, Oc. and 
dend, 1861, 25. 6d. which added to the 1891. 10s. made 3841, T4 bi 


dividend fi 
125, 64. out of which he had made conſiderable diſburſements for the ſarplos| 4 
the defendant Wade. _ | PE N . 


i hands. 
After this in June 1708 the plaintiff Mary Spendl:ve filed her Oa a bill by 


bill againſt Capps, Samuel and Jobn Wade, and Bonett, and the B. agvinit C. 
afſignees of the commiſſion againſt Capps, for a ſatisfaction of the _ as 
200 /. legacy given her by Jobn Lambert's will. Capps put in his 
anſwer, confeſſed afſets of Lambert came to his hands ſufficient to *Y 
pay all his- debts, legacies, &c. his own bankruptcy, a certificate | 
and confirmation of it by the lord chancellor, &c. and inſiſted on 
that as a diſcharge of his debts. The defendant Jade by Bonett 
his guardian put in his anſwer, ſetting out the facts above alleged; 
and Bonett put in his anſwer, and thereto annexed a particular of 
the writings and ſecurities ſent to him by Capps belonging to Lam- 
vert's eſtate, and a copy of the account he made up with Capps. 


Binett having made his will, and thereby having ſubjected his 
rcal and perſonal eſtate to the payment of his debts, &c. and having 
CE | 7H appointed 


ES _—_ : 
* 8 # ; 
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appointed Samuel Hartly executor, died ſoon after his anſwer put in, 
Hartly refuſing to act, adminiſtration with the will annexed of Heyr 


Bonett was granted to Mary his onl daughter, wite of the defe 
John Aldrich. : 


* 


The plaintiff brought a bill of reviver againſt Adrich and his 
wife, Hartly and Samuel Wade, praying a diſcovery of Bonett's 
eſtate from Hartiy and Aldrich and his wife. Aldrich and his wife 
in their anſwer ſet forth, that they had accounted for Bonett's eſtate 

| before Mr. Orlebar one of the maſters of this court, purſuant to 
a decree in a cauſe, wherein the creditors of Bonett were plaintiffs 
againſt Hartly and Aldrich and his wife; and that by the maſter's 
report it appeared, the whole real and perſonal eſtate of Boyert 
was p4 ſufficient to pay his debts by mortgages and bonds by 
675 J. | 


Decreed, that The plaintiff having replied, and witneſſes having been exz- 


t © mined, the cauſe was heard before the maſter of the rolls, the 24th 


geinſt B. out of November 1713. who decreed, that it ſhould be referred to 

of 4s eltate Sir Thomas Gery, to take an account of the perſonal eſtate of the 

ety * teſtator Jobn Lambert come to the hands of Henry Capps and Sa- 

what D. or muel Made, the reſiduary legatees, or to the hands of Henry Boneti, 

3 as curator of Samuel Wade; his honour declaring, that what money 

intereſt of the WAS paid by Capps to Bonett of Lambert's eſtate, on the account of 

ſurplus, or Samuel Wade, before Capps became a bankrupt, and what money 
the dividend. as received by Banett for intereſt of Samuel Wade's reſiduary 

| of Lambert's eſtate, and alſo what money was received by Mr. Bonett 

under the commiſſion of bankruptcy for Samuel Wade's dividend, 

or any dividend to Bonett on account of Samuel Wade in reſpect 

of the money which Capps owed Samuel Wade on the balance of 

his ſaid account made up between Bonett and Capps, was ſtill the 

_ eſtate of Lambert, and liable to the payment of the ſaid plaintif 

Spendlove's demands, in regard the 5d reGduary legatees could take 

nothing by the will of Lambert until all his debts and legacies were 

paid: and the maſter was to diſtinguiſh what of L 's eſtate 

remained in ſpecie; and what upon the account ſhould appear to 

have been received by Bonett as aforeſaid, the ſame was to be made 

good out of the real and perſonal eſtate of Bonett ; and Aldric's 

wife and Hartly were to account for his eſtate, &c. and what re- 

mained due of the 200 J. legacy with intereſt from her age of fi. 

teen, and her coſts, were to be paid the plaintiff out of what had 

been received by Bonett, and made out of his eſtate, and out of the 

aſſets of Lambert, that ſhould appear to be remaining in ſpecie in 

Aldrich, his wite's, or Hartly's hands; and Aldrich, his wife, and 

Hartly, were to have no coſts, 8 N 5 
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From this decree Aldrich and his wife, Hartley and Samuel Nude 


appealed; which appeal was heard before the lord chancellor Cotper, 


December 6, 1714. at which time it was inſiſted on for the appel- 
lants, that the plaintiff after. ſhe was intituled to her legacy had 
accepted Capps as her paymaſter, by letting the money lie in his 
hands, and receiving intereſt of him for it ſome years before he 


became a bankrupt. Secondly by coming into the commiſſion of 


bankruptcy, proving her debt, and receiving her dividend after he 
had failed out of his eſtate. Thirdly, that Capps had accounted 
with Samuel Wage's guardian only for the ſurplus, and had retained 
money in his hands on that account to ſatisfy the plaintiff's legacy. 
Fourthly, that what the guardian Bonett had received of Capps for 
intereſt or upon the dividend was received as out of the ſurplus be- 
longing to Samuel Wade, and applied for his maintenance and edu- 
cation, Fifthly, that Hartiy having never acted as executor to 
Bonett, and Aldridge. and his wife having accounted before the 


maſter purſuant to a. decree of this court, ought to have had 


But the lord chancellor declared, he was of opinion, that the 


decree was right ; for it appearing by the proofs, that the plaintiff 
had often applied to Capps for her legacy, but could not get it out 
of his hands, ſhe was in the right to get the intereſt, when ſhe 
could not get the principal: beſides, during the time ſhe received 
the intereſt, ſhe was under twenty-one, and therefore her accept- 
ing of intereſt could not prejudice her. And her coming into the 


commiſſion, and receiving a dividend would be no obſtruction to 


her following Lambert's afſets till ſhe had a full ſatisfaction; and 
what was received by Bonett of Capps muſt be looked on as the 
eſtate of Lambert, and could not be a ſurplus, till all the debts and 
legacies of Lambert were paid. That the account ſettled between 
the guardian and Capps, and the leaving money in Capps hands to 


pay the plaintiff, could not poſſibly bind her, ſhe not being party, 


or conſenting to that tranſaction; nor could the application of the 
money received by Bonett any ways affect her intereſt, it remaining 


as to her Lambert's eſtate ſtill, and liable to her legacy. He thought 


licewiſe the appellants ought not to have coſts, and affirmed the 
decree, Mr. Vernon and R. Raymond with the appellants, 
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Clife et alii ver/. Gibbons, Kad well, et alios. 
December 8, 1714. Chancery. 
A fee paites by P ON hearing this day, the caſe appeared to be this, VL, | 


the deviſe of 


all the reſt of 
his eſtate to 
his wife E. 
ſubject to the 
payment of 
his debts, 


Ranceford Waterhouſe being ſeiſed in fee-fimple of a plan- 
tation and ſeverrl lands, &c. in Jamaica, the 15th of Nevember 
1688 made his will in writing, and thereby directed that all his 
debts ſhould be paid as ſoon as conveniently could be after his de. 
ceaſe together with his funeral and other charges, and thereby 
gave power to El:zabeth Waterhouſe his wife (if need ſhould be) 
to ſell his lands, tenements, ſervants, good and chattels in Ja. 
maica, and his leaſes, ſhipping and goods in England, to raiſe 
money to pay the ſame, and then to pay ſuch legacies as are given 
by his will; among which he gave his ſaid wife 1000 J. to be by 
her detained out of the firſt money that could be raiſed by the pro- 
fits or ſale of his eſtate, after payment of his debts ;. and the reſidue 
of his eſtate, after debts and legacies paid, he gave to his ſaid wife, 
whom he made ſole executrix ; and ſoon after died. She proved 
the will, and entred upon, and poſſeſſed herſelf of, the real and 
perſonal eſtate both in Jamaica and England, and by perception of 


the profits thereof paid all his debts, funeral charges and legacies, 


and ſo did not ſell the Jamaica eſtate. Elizabeth Waterhouſe the 
13th of April 1711 made her will, and gave all her eſtate in Ja- 


.maica to the defendant John Gibbons, and his heirs upon truſt to 


pay the plaintiff Ci fe 1000 J. by yearly payments out of the neat 
produce (after all charges deducted) and then to pay ſeveral other 
legacies ; and after payment of all the ſaid legacies, ſhe gave that 
eſtate to the defendant John Gibbons and his heirs. She being alſo 
ſeiſed and poſſeſſed of both real and perſonal eſtate in England, ſhe 
charged it with the payment of ſeveral legacies, and (among others) 


with 30 J. to the defendant John Kadwell, and 2501. apiece to 


the defendants Mary and Anne Kadwell his daughters. And the 


refiduum of her eſtate in England ſhe gave to the plaintiff Clif, 


and made the plaintiff ¶ e and the defendant John Gibbons exe. 


November 30, 1712, Elizabeth Waterhouſe the teſtatrix ſigned 


a ote as follows, vis. | | 
e Lenden, November 30, 1712. © Couſin Jobn Gibbons, in 
« caſe I die, pay unto my couſins Mary and Anne Kadwell 2501 
* apiece, and 70 J. more to my couſin John Kadwell for mourn- 


- 
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—— 


« jng, and place it to my account, and it ſhall be allowed you. 


+ © The mark of Elizabeth Waterhouſe ;” 


ſhe then not being able to write her name as uſual : which note 


upon a conteſt in Doctors commons was made a codicil to the ſaid 


will. And the plaintiff Ciiſe and defendant Gibbons joined in the 


probate. 


The teſtatrix at her death had about 80 hogſheads of ſugar upon 


the high ſeas coming from Jamaica for England, of which 32 were 
loſt; the reſt afterwards came to England, and were poſſeſſed by 
the defendant John Gibbons. | | 


This being the fact, Mary Cliſfe the plaintiff brought her bill 
againſt John Gibbons and the Kadwells, to have an account of the 
perſonal eſtate of Elizabeth Waterhouſe, of which the defendant 
Gibbons poſſeſſed himſelf, to have her 1000/. legacy charged on 
the Jamaica eſtate, to have the 250/. and 250/. and 701. legacies 
given the Kadwells paid out of the Jamaica eſtate ; and to have 
an account of the ſugars, as part of the Engliſb eſtate. To which 
all the defendants put in their anſwers, and witneſſes were exa- 


mined, c. The Kadwells brought a croſs bill againſt Clife and 


Gibbons, the executors of the will of Elizabeth Waterhouſe, for 


their legacies given by the will and codicil, &c. And on hearing 
both cauſes this day before the lord chancellor Cowper, the firſt 


| a was, whether Elizabetb Waterhouſe was ſeiſed in fee of 


e Jamaica eſtate, ſo as to have a power to charge it or not; for 
the defendant Gibbons (whoſe mother was heir at me to Ranceford 
Waterbouſe, and who had conveyed the Jamaica eſtate to her ſon 
the defendant) inſiſted that ſhe only had a power given her by her 
huſband's will to ſell, which ſhe never executed, but by perception 
of the profits paid his debts, &c. that by the words, the reſt of 
his eſtate, which he deviſed to her, only an eſtate for life paſſed, 
and that the reverſion deſcended to his heir at law; under whom 
he claimed, and conſequently, that Elizabeth Waterhonſe could not 
charge the 1000 J. upon that eſtate for the plaintiff's benefit, 


But the lord chancellor C:aeper was clear of opinion, that a fee 
. paſſed by the deviſe of all the reſt of his eſtate to his wife Elizabeth, 


lubje to the payment of his debts, &c. and decreed the 1000 /. 


| to be paid to the plaintiff. See 3 Med. 45. Reeves verſ. Min- 


nington, A. deviſes all his eſtate to J. S. a fee paſſes. 1 Ro. Ab. 
934. Ctile 193, 281, Jobnſon verſ. Kerman. 3 Keble 245. 
Meilen verſ. Robinſon. 3 Med. 228. Hyley verſ. Hyley. And 


the lord chancellor held, that where a man deviſes all his eſtate, 


goods and chattels, and no mention had been made before in the 
will of lands of which the teſtator was ſeiſed in fee, a fee-ſimple 
| | +I | | will 
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will not paſs; but where a real eſtate is mentioned before in the 


__ 


will, and then ſuch words follow, a fee paſſes. 


The next queſtion was, whether the Kadwells ſhould have each of 
them two ſums of 2507. one by the will, and the other by the or- 
der. And upon reading witneſſes, who depoſed, that the teſtatrix 
took notice ſhe had given them 250%, by the will, and ſaid the 


would make it up 500. both ſums were decreed them, and alſo 


that it ſhould be paid out of the Engliſb eftate, which appeared to 
be her intent by the depoſition of witnefles, =P 


The third queſtion was, whether the ſugars, that were on the 


ſeas at the teſtatrix's death, ſhould be eſteemed as a part of her 
Jamaica, or Engliſh eſtate. And decreed, that it not being ar- 


_ rived in England before her death, and the trufts being to be per- 


formed by the will out of the neat produce of the Jamaica eſtate, it 
ſhould be took as part of the Jamaica eftate, 


Hilary Term 


1 Georgii regis, 17 14. 


F 4 


— 


Rex ver/. Bradford. 
February 9, 1714. 


county of Middleſex, Iſaac Pyke, the defendant Bradford, and 


fpgillatum guili 
miter obligari ſereniſimae dominae Amae nuper reginae Magnae 
Britanniae, &c. defunctac in 500 J. ſolvendis diflae nuper reginae 
executoribus vel adminifiratoribus ſuis, which was not paid to the 
Queen in her life, nor yet to the King; therefore the writ com- 
manded the ſheriff of. M:ddleſex, to ſummon the defendant B. to 
be in Chancery, Sc. in craſtino animarum next following, to 
ſhew why execution ſhould not be againſt him, Cc. tee 4 Ofob. 
1 Georgii. Upon ſcire fect returned, the defendant appeared, and 
demurred to the writ, and the attorney general joined in demurrer. 
And Mr. Peere Williams and Sir Robert Raymond for the defendant 
took exception, that this bond was not framed according to the 
ſtatute of 33 Hen. 8. c. 39. and conſequently it had not the effect 
of a recogniſance, nor could a ſcire facias lie thereon ; for the 


money was made payable to the Queen, her executors and admi- 


niſtrators, and therefore alſo was entred into to her, in her natural 
capacity, See Moore 193. pl. 342. Anderſ. 129. Scroggs ver. lady 
Greſham : and ſee the ſtatute of 33 Hen. 8. c. 39. Mr. Solicitor 
General Lechmere for the King ; of which opinion was the lord 
chancellor, and yu judgment for the King. See 2 Co. 92. Mich. 
35 Hen. 6. 29. 6. pl. 34. | . 


Tran, 


u -\, . a Fe 4 
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TN a his facies brought in the petty-bag, it was ſet out, f boud the 
| that the 13th day of March laſt paſt at Weftminſter in the King, bizexe- 
miniſtrators, is 


others, per guaddam bee ſuum obligatorium A xillis ſauis within the 33 
, ef quilibet carum cognovit, fe teneri et fir- Hen. 8. c. 39. 
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Redſhaw ver/. Braſier et uxorem, et alios, 


October 18, 1715. | Chancery. 


P ON, exceptions to Mr. Lovibond the maſter's report, 
the caſe was this: Joſeph Anderſon a freeman of Londen 
having iſſue by his firſt wife, Juliana (who was the firſt 
wife to the plaintiff Redſbau, and to whom he had took 
out adminiſtration) and Hannah wife of Brafier, and by Barbara 
his ſecond wife (who after Anderſon's death married alſo the 
plaintiff Red/haw, and to whom after her death, he alſo took out 
adminiſtration) Joſeph, William, and Jane (who died in her fa- 
ther's life-time) 15 of September 1701 made his will, and thereby 
directed, that an inventory ſhould be took of his perſonal eſtate by 
his executors, and that Barbara his wife ſhould have her widow's 
chamber, and after his debts and funerals paid, gaye her a third part 
of his perſonal eſtate; another third part he gave equally amongſt 
his children, Juliana, Hannab, Joſepbh, William, and Jane; and 
the remaining third part he gave as follows, viz. 740 l. to Hannah, 
200 J. apiece to Joſeph, William, and Jane, and the overplus (if 
any) to be equally divided among four of his children, and to be 
paid them by his executors, viz. to his ſons at the age of twenty- 
one years, and to his daughters at twenty-one, or marriage ; and 
if the third part of his perſonal eſtate in his diſpoſe ſhould by bad 
debts or other accidents fall ſhort, and not be ſufficient to pay all 
his ſaid legacies, he willed each of his ſaid legatees ſhould bear ſuch 
loſs, whatever it amounted to, in proportion according to. their 
legacies, and made James Duck, Joſeph Chandler, Sami Green. 
bill and Thomas Greenbill executors; and died in April following. 


Mr. Duck, Mr. Chandler and Thomas Grcenbill only proved the 
will, and exhibited an inventory of their teſtator's perſonal eſtate 
I | „„ into 
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into the chamber of London, and entred into the uſual recogniſance, 


and paid Barbara the widow, and Mr. Redſhaw (who had married 
Juliana) ſeveral ſums on account of their cuſtomary ſhares. 


Thomas Greenhill died, and Mr. Duck having took out admini- 
tration to him, a bill was exhibited againſt Mr. Duck, Mr, Chand- 
ler and the infants, by Redſhaw, for an account of the perſonal 
eſtate, and to have a diſtribution thereof according to the cuſtom 


and the will. 


May 18, 1707, the cauſe was heard, and an account directed, 


and the maſter by his report charged the defendant Duck (who 
was become inſolvent) with 163/. 15. 10d. as the balance of his 
account not anſwered by him, and with 279/. 195. received by 
Thomas Greenhill out of the teſtator's perſonal eſtate not anſwered 
by him, making together 443/. 10d. And the maſter reported, 
that that 443/. 10d. ought to be paid to the defendant in right of 
his wife Hannah (who ſurvived both her brothers, Joſeph and Wil- 
liam, and was intitled to their ſhares out of the teſtamentary part) 


but if it was loſt, it ought to be born out of the teſtamentary part, 


and not out of the cuſtomary parts. To which report the defen- 
dant Brafer took exceptions, which coming to be argued the 1 5th 


of December 1714 be ore the lord chancellôr, the queſtion aroſe, 


upon what rob of the teſtator's eſtate the loſs of this money (in 
caſe it ſhould not be recovered) was to fall; whereupon it was or- 


dered, that the ſaid maſter ſhould ſtate a caſe touching the ſaid 


loſs, and ſend it to the recorder of the city, to certify to the court the 


cuſtom of the city of London upon the caſe ſo to be ſtated, vig. whe- 


ther by the ſaid cuſtom the loſs of the ſaid freeman's eſtate by the 
inſolvency of his executors ought to be born out of the teſtamen- 


| tary part of his eſtate only, or out of the whole perſonal eſtate, as 
well cuſtomary as teſtamentary. 


The maſter ſtated the caſe as before, and ſent it to the recorder. 
And the lord mayor, aldermen, and recorder, ſent a certificate to 


the court ſubſcribed by them, which after a recital of the caſe ſtated 


by the maſter was as follows: 


We the lord mayor and aldermen of the ſaid city of Londen, 
whoſe names are ſubſcribed, do in obedience to the ſaid order, 
by William Thompſen eſquire, recorder of the ſaid city, ore tenus 
** humbly certify unto your lordſhip, that if a freeman of Lenden 


dies, leaving a widow and children, his perſonal eſtate (after his 


© debts paid, and the cuſtomary allowance for his funeral, and for 


* the widow's chamber being firſt deducted thereout) is by the 


© Cuſtom of the ſaid city to be divided into three equal parts, and 


7K | _ « diſpoſed 
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5 abſent. 


diſpoſed of as follows, via. one third part thereof belongs to his 


* widow, another third part belongs to his children unadvanced 
e by him in his life-time, and the other third part ſuch freeman 
* by his laſt will may deviſe as he pleaſes. 


But where a loſs of a freeman's eſtate by the inſolvency of his 
* executors doth happen, there is not any cuftorni of the city of 


* London, which directs, whether ſuch loſs ought to be born our 


te of the teſtamentary part of his eſtate only, or out of his whole 
* perſonal eſtate, as well cuſtomary as teſtamentary. Dated the 


. 26th day of April 1715,” and ſubſcribed by Sir William Him. 


pbreys lord mayor, Sir William Thompſon the recorder, and fiftetn 


aldermen. | 


The cauſe coming on in the paper this day, the certificate being 
read, it appeared, no aid for the determination of this caſe was to be 
had .from the cuſtom, and no caſe being ſtated as a precedent, 
where this matter had been determined, it ſtood for the opinion of 
the court upon the reaſon of the thing. And after hearing · the 
counſel on both ſides, the lord chancellor Cowper held, that the 
loſs was to be born wholly out of the teſtamentary part, ſince it 
proceeded from the infolvency of the executor, who was appointed 
by the teſtator and in the nature of his truſtee, for whoſe defaults 
it was juſter that his legatees, &c. ſhould ſuffer, than the perſons 
who claimed a right by the cuſtom, and not under the teſtatot. 
Sir Thomas Powys and Mr. Cœuper counſel for the plaintiffs. Sir 
R. Raymond only counſel for the defendants ; Sir Toſepb 42 
and Mr. Ketelbey, who were the defendants other counſel being 
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AEmorandum, That Sir Robert Raymond, and Edmund Pro- 
M byn of the Middle Temple, E,; appeared in Chancery, 


Friday the 3 1½ day of Januaty 1723, in obedience to writs directed 


# them, returnable immediate, commanding them to take upon them 
the degree of ſerjeants at law : and they took the uſual oaths there, 
and immediately after were coifed in the treaſury of the Common 
Pleas, and being brought to the bar counted in that court ; and after 


having entertained the lord chancellor, judges, and ſerjeants, at din- 


ner at Serjeants Inn hall in Fleetſtreet, Sir Robert Raymond was 
that evening ſworn the juſtices of the court of King's Bench at 


one 0 
the lord chancellor”s red | in Lincoln's Inn Fields, in the room of Sir 


Robert Eyre, wwho in the Michaelmas vacatien before had been made 
brd chief baron of the Exchequer in the room of the late lord chief 
baron Mountague, who died in Michaelmas term. The ſame time 
Sir Philip Yorke his Majeſty's ſolicitor general was ſworn attorney 
general in Sir Robert Raymond's place, and Sir Clement Wearg 
within a few days ſucceeded Sir OP Yorke in the office of 
bis Majeſty's felicitor general: and Sir Robert Raymond took bis 
Place as one of the judges of the King's Bench, Monday, Fe 
the 34, 1723. The motto of our rings was, Salva 
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The inhabitants of the pariſh of St. Giles in Reading 


againſt the inhabitants of the pariſh of Everſle 
Blackwater. | 


Monday, February 3, 1723. 


32 * child, water removed into the pariſh of - Sf. Giles in Reading, 


who had gain- and married there, had two children born there, and lived there 
ed no ſettle- till his death; but gained no new ſettlement in that pariſh. Aſter 


— 2 the death of A. the children were removed by order of two 


Sr. Gil, juſtices to Everſſey Blackwater, the place of their father's laſt 72 | 


where the fa- ſettlement. And upon an a to the quarter-ſeflions from thi 
— er order of the nts Tell, N by ka order of the ſeſſions, 
leulement. af. which ſtated the caſe ſpecially, was quaſhed, the juſtices of peace 
pp mY cher at the quarter-ſefſions being of opinion, that the children could not 
may be remo- be removed to Everſſey Blackwater after their father's death, he 
ved into. the never having been in that pariſh after they were born, and havi 
vip wig e lived with his children always in the pariſh of Sz. Giles. Theſe 
the father was orders being removed into the King's Bench by certiorari, Mr. 
laſt ſettled. Reeve for ſupporting the order of ſeſſions inſiſted, that the place of 
the birth of the children in this caſe was the place of their ſettle- 
A poor child ment, Salk. 528. Inhabitants of Comner verſ. Milton. And that 


mult be main- jt was adjudged Paſch. 12 Will. 3. B. R. between the pariſhes of 


tained in the 


| pariſh where Spittlefields and St. Andrew Holborn, that a poor child muſt be 


born, if it has maintained by the pariſh where it is born, if it have gained no 
ee gta other ſettlement, and its parents have no ſettlement: See before, 50). 
the parents 2 Bulſtr, 351. But it was held by Pratt chief juſtice, Pouy, 
ae no ſele- Forteſeue and Raymond juſtices, that though the place of the birth 
place of the ſettlement of the child; yet where the father has 

gained a ſettlement, his children, though born in another pariſh, 

ſhall be looked on as ſettled at the place of their father's laſt legal 
ſettlement, and ſhall be removed thither, as well after the death of 

their father, it occaſion requires, as in his life-time, ſuppoſing they 

have gained no ſettlement of their own. And therefore the ord: 

of the quarter- ſeſſions was quaſhed. 


S C. 1 Stra. A Having gained a ſettlement in the pariſh of Everſley Black. 


of a poor child, where the father has got no ſettlement, is the 
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Elde qui tam ver. Stephens. 


February 45 1723. 


N debt qui tam, &c. brought by the plaintiff againſt the defen- rn debt t 

dant for 5 my of a re in the corporation of — = exer- 
furry con to the 5 Eliz. cap. 4. verdict was given for the = 
22. 10 rule was . that the plaintiff * informer on coy fo 
ſhould pay the defendant's coſts on the 18 Eliz. c. 5. fe. 3. Mr, 5H c + 
ſcrieant Darnall moved to diſcharge the rule, becauſe he alleged, fendant, the 
that this ſuit was commenced for the benefit of the corporation, plaintiff ſhall 


and therefore the ſtatute of 18 Elz. c. 5. did not extend to this Pay bim col, 


caſe : becauſe by pur. 6. it is provided, that that act hall not re- ing 1 K 


ſtrain any certain perſon, body politick or corporate, to whom, or e. 5. Par. 6. 
to whoſe uſe, any forfeiture, penalty, &c. is, or ſhall be ſpecially 
limited or granted by virtue of any ſtatute, Se. And by the ſta- 

tute of 5 Eliz. cap. 4. par. 45. all forfeitures for exerciſing trades 

in a corporation, contrary to that ftatute, are given to the uſe of the 
corporation. And he offered to produce an affidavit, that this fait 

was for the benefit of the corporation; and if ſo, this caſe was not 

within the ſtatute of 18 Eliz. c. 5, for that extends only to com- 

mon informers. 2 Leon. 116. Doghead's caſe, Cro. Eliz. 434. 
Fobnſon verſ. Pays. But it was held by all the judges, that the Thecourt 
court could not receive any information of this matter by affidavit, only take no- 
nor take notice of any thing but what appeared on the face of the ent in he 
record; and therefore could look upon the plaintiff only as a com- record. = 
mon informer, and by conſequence he ought * . coſts: for 

which reaſon the motion was denied. But ſee Hob. 183, Moore 

586. pl. 1245, and quaere, whether the 5 Elis. c. 4. par. 45. gives 

the main penalty (as Hobart expreſſes it) for uſing a trade in a 


| Corporation contrary to that act to the corporation; and if it does, 
if a common informer can maintain a ſuit for it? Note, that mat- 


ter was not ſtirred in this caſe by the counſel, nor taken notice of 


by the court on the motion, nor was it material in the preſent que- 
[tion before the court. 8 
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The King againſt Johnſon. 


578 | 


On a habeas ATE corpus was granted, directed to the defendant, to bring 


alder, K up the body of a child about ten years of age, which ſhe had 
child out of in her cuſtody, To which ſhe returned, that ſhe was appointed 
the cuſtody of guardian to the child by the Spiritual Court, and therefore kept her 
me guar by in her cuſtody. But the perſon, who ſued out the habeas corpus, 
the Spiritual - inſiſted, he was appointed guardian to the girl by her father's will 
Court, and de- The child was very unwilling to be taken from the care of Mt 
wvered her . 

tothe guardian Johnſen, who was her near relation, and had taken great care of 
appointed by her, and was to have no benefit by keeping her. And the court 
ber ns doubted, whether they ſhould deliver the child to the guardian ap- 
pointed by the father's will, or only ſet her at liberty out of Mrs, 
5 eng cuſtody, and leave her to 7 to whom ſhe pleaſcd. 
Vhercupon the court ordered Mrs. Johnſon to bring up the child 
again the laſt day of the term, at which time alſo the guardian, 
who was then in the country, was directed to attend; at which diy 
the child was delivered by the court to the guardian appointed by 

the father's will. | | Zo 


The King againſt the chancellor, maſters and ſcholars of 
the univerſity of Cambridge. 


8. C. Stra. 

557 / | | 

en fes (o A Mandamus was directed to the chancellor, maſters and ſcho- 
reſtore Dr. ; : x 

Bentley ao his lars of the univerſity of Cambridge, commanding them to re- 


academical ſtore Richard Bentley to the academical degrees in that univerſity of 
degtees. hatchelor of arts, maſter of arts, batchelor of divinity, and doctor of 
Return. - divinity, &©c. To which the defendants returned, that the univer- 
ſity of Cambridge is, and time out of mind has been, a body cor- 

porate, conſiſting of a chancellor, maſters and. ſcholars of the fame 
univerſity : that the ſaid chancellor, maſters and ſcholars have, and 

time out of mind have had, the care, government and correction ei 

the ſaid univerſity, and of all the ſcholars, ſtudents, and others, up- 

Preſcriptive on the account of their ſtudies reſiding in the ſaid univerſity ; and 
bes for all the time aforeſaid uſed to confer certain academical degree: 
«nd deprive OT titles, vig., as well thoſe degrees in the ſaid writ mentioned 
0! Jegrecs, degrees of the like nature in divers other faculties or ſciences, e a) 
eiſdem gradibus five titulis ſuſceptis iterum pro rationabilibus c 

ſuſpendere amovere aut excludere quandocunque viſum fuerit neceſſari- 

| um ſeu expediens : that time out of mind there has been within the 
Vice chancel- {aid univerſity guaedam curia tenta coram cancellario ejuſdem univ 
Fore watt atis cut procancellario univerfitatis praedictae wel locum tenen 
eorundem cancellarii magiſtrorum et ſcholarium univerſitatis praedi#« 


Hil. Term 10 Georgii regis. 1335 
. pro cognitione triatione et determinatione omnium placitorum perſona- He 
lium, tam debitorum computorum et quorumcunque aliorum contractu- 
um quam tranſgreſſionum contra pacem et miſprifionum quarumcungue, 
infra villam Cantabrigiae et ſuburbia ejuſdem villae factarum (may- 


_ .- GT. 


8 


ante tempus illud ufi fuerunt; et quod tam fuſticiarii ad placita coram 
ifſa regina et ſucceſſortbus ſurs tenenda aſſignati et ꝗſignandi, juſdi- 
ciarii dictae dominae reginae haeredum et ſucceſſorum ſuorum de banco, 
er alii judices quicunque in praeſentia et abſentia dictae reginae 
geredum et ſucceſſorum ſuorum dicto cancellario et ejus ſucceſſoribus 
eorumque loca tenentibus de omnibus placitis praedictis allocationem 
facerent abſque difficultate vel impedimento aliguali; et qued nullus 
jufticiarius ſeu judex in praeſentia vel abſentia dictae reginae haeredum 
ſeu ſucceſſorum ſuorum, vicecomes major ballivus ſeu aliguis miniſter 
de placitis illis ſeu aliquo eorundem ſe intromitteret, nec partem ad 
reſpondendum coram ipſis poneret, / quod pars illa coram praefatis 
cancellariis ſeu eorum loco tenentibus inde ſolummods jultificaretur et 
puniretur in forma praedicta et non alibi neque alio modo; et quod 
omnta hrevia ſuper hujuſmodi placitis et tranſgreſſionibus contra iſtam 
conceſſionem fa#ta ſeu fienda forent ipſo jure nulla: that by an act of Ad of 4 
parliament held 2 April 13 Elig. intitled, An act concerning the — 
ſeveral corporations of the univerſities of Oxford and Cambridge, privileges of 
and the confirmation of the charters, liberties and privileges granted {* 
to either of them, it was enacted, that letters patent granted by 
Henry VIII. to the chancellor and ſcholars of the univerſity of Ox- 
ford, and the ſaid letters patent of the ſaid Queen granted to the 
chancellor, maſters and ſcholars of the univerſity of Cambridge, and 
all other letters patent granted by any of the Queens predeceſſors 
to either of the univerſities, extunc forent bonae (fectuales et pleni 
w1gorts in lege to either univerſity ſecundum formam verba clauſulas 
et veram intentionem of the ſaid letters patent, as if they vor es 
| | . Tee. 


1 


ng hem and felony only excepted) ubi magiſter vel ſcbolaris vel ſer vi- 

ad ens ſcbolaris aut communis magiſter dictae uni verſitatis una partium 

6 fuerit ubicunque infra villam praedictam aut ſuburbia ejuſdem ſecun- 

er dum leges et conſuetudines untverfitatis praedictae: that Queen Eli- 2 patent | 
us, zabeth by her letters patent, dated 26 April, third of her reign, © 3 Ns 45 
ill. granted for herſelf, &c. to the ſaid chancellor, maſters and ſcholars 7 
rs. of the ſaid univerſity, quod ipſi ef eorum loca tenentes for the time f 
of being, coram ſeipfis ſhould have conuſance of all pleas perſonal, as 3s 
urt well of debts, &c. (as laid before in the preſcription) and that all | 
ap- ſuch pleas the chancellor, maſters and 3 et eorum loca tene- 1 
Irs, nentes might hear, hold and finally determine abicunque infra villam 1 
ed, out ſuburbia ejuſdem willae placuerit, et inde executionem facere ſecun- 88 
uld dum leges et conſuetudines ſuas antetunc ufitatas ; and that the ſaid i88 
an, court ſhould be a court of record; and of ſuch actions, &c. tam ex g | 
day cio quam ad ſectam partis ſecundum leges et conſuetudines praedi- Il. 
by clas inguirerent et finaliter determinarent eiſdem modo et forma prout 1 


4 
2 
* 
F4 
4 * 
i 4 
is 
1 
? 
IF; 
1 2 


1336 Hil. Term 10 Georgii regis. 


verbatim recited in the ſaid act; and that all the ſaid letters patent, 
and all liberties, franchiſes, privileges, &c. by the faid letters pa- 
tent, ſhould by virtue of the ſaid act of parliament be ratified and 
 Plaint levied confirmed to the ſaid ſeveral univerſities: that at a court held 23 
by Dr. Mid- Sept. 1718. before Dr. Gooch vice-chancellor of the ſaid univerſity 
—_ 3 of Cambridge necnon locum tenente of the chancellor, mafters and 
lor's court 23 [cholars of the ſaid univerſity, held within the town of Cambridge 
, r 1 ſecundum conſuetudinem infra umrverfitatem praedictam time out of 
Hoes, mind uſed, et juxta libertates et priviltgia to the ſaid chancellor, 
maſters and ſcholars before granted, Dr. Conyers Middleton, then 

being one of the maſters of the ſaid univerſity, and within the ſaid 

univerſity refiding, levied a plaint in debt for 4/7. 65. againſt Richard 


Bentley in the writ named, one of the faid maſters, and within the 


ſaid univerſity then refiding, according to the cuſtom: of the ſaid 


court and of the ſaid univerfity time out of mind uſed, for a debt 
and cauſe of action within the juriſdiction of the ſaid court contract. 
ed or ariſing, and thereupon the ſaid Dr. Middleton then and there 
prayed proceſs againſt the ſaid Richard Bentley according to the cu- 


ſtom of the univerſity and court aforefaid all the time aforeſaid uſed, 


Proceſs grant- ſuper quo ad petitionem of the ſaid Dr. Middleton taliter in eadem 
ed and direct. proctſſum fuit quod quoddam decretum five F e. extra curiam 
lack 8 5 pracdictam bedello armigero uni venſitatis praedi 
illius directum, to compel the ſaid Richard Bentley to appear at the 
then next court to be held before the vice-chancellor ac locum te- 
nente of the chancellor, maſters and ſcholars of the ſaid univerſity, 
emanavit ſecundum conſuetudinem curiae praedictae, which decree 
Scrviceof pro afterwards and before the return thereof, vig. the ſaid 23 Sept. 
pant 1718. was delivered to Edward Clark, one of the eſquire bedels and 
officers of that court then being, to be executed in due form of 
law, which ſaid Edward Clark atterwards, viz. the ſaid 23 Sept. 
ſecundum exigentiam decreti praedieti at Trinity college within the 
juriſdiction of the ſaid court ad ipſum Richardum acceſfit et pracdic- 
tum decretum froe ca ei oſtendit et inſervivit, et ſuperinde idem 
Richardus Bentley the ſaid 23 Sept. infra juriſdiqtionem curiae illius ad- 
tunc et ibid m po Aura habens cum praefato Edwardo Clark de et con- 
cernens decretum ſive proceſſum praedictum et de et concernens praefatum 
The; es. Thomam Gooch judicem illum adtunc exiſtentem, contumelioſe dixit et 
thy ales bf, Propalavit, quod proceſſus ille fuit flatutis minime congruus, Anglice 
unſtatutable, guodgue ipſe noluit illi obedire, et decretum five proceſ- 
ſum illum e manibus ipfius Edwardi Clark adtunc et ibidem abſlulit, 
et adtunc et ibidem affirmavit, quod praedictus procancellarius nm 
furt ipſius judex, et 3 raadictus procancellarius flulte egit, et alia 
1 1 nag verba contumelisſa de codem protulit : that at the then next court 
11111. de. before the ſaid vice- chancellor, &c. within the faid town of Can- 
_ clared. bridge,” &c. held 3 Octob. 1718. ſecundum conſuetudinem ejuſaen 
unverfitatis et curiae et juxta libertates et privilegia R_—_ 


Hae ac miniſtro curiae 


2 | Me 


rere 
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the faid Dr. Middleton appeared, and declared againſt Richard Bent. 

{ upon the faid plaint, that he was indebted to Midaleton in '4 1. . 
65. and named his proctor: and at the ſaid court Robert Grove The regiſter 
then regiſter and miniſter of the ſaid court exbibuit deprſitiones of 1 = 
the ſaid Edward Clark bedel and miniſter of the ſaid court of the be 
contempt aforeſaid, guibus depoſitionibus adtunc et ibidem lectis, ad the comemys. 
andem curiam per confiderationem ejuſdem curiae ad petitionem of judgment by 
the ſaid proctor, and with the aſſent of fix doors (naming them) the fad court, 
idem procancellario adtunc affidentium, the ſaid Richard Bentley ſe- t e 


5 z 3 5 /ey ſhould he 
cundum conſuetudinem curiae et univerſitatis praedictarum a toto tem- ſuſpended 


pore praedicto uſitatam et approbatam pro contemptu illo ſuſpenſus . de- 


fait ab omni gradu ſuſcepto, et per eandem curiam adtunc et ibidem 5 
pronunttatus fuit eſſe ic ſuſpenſus that there is, and time out of 1 
mind has been, a cuſtom within the ſaid univerſity, that the chan- Cuſtom te 
cellor or vice-chancellor of the ſaid univerſity vel ejus hcumtenens AC SS 
quandam congregationem conſiſtentem de eodem cancellario aut procan- , 

cellario vel us locumtenente et magiſtris regentibus et non regentibus 

inf a univerſitatem Cantabrigiae praedictam refidentibus infra limites 

guſdem univerfitatis ſummonere et convocare poterit quandocungue 

lacuerit; and that the congregation ſo ſummoned and convened Cuſiom for the 
quflibet gradus academicos per eandem univerſitatem ſecundum con- ic den iee for 
ſatudines ejuſdem univerſitatis conceſſos ab aliqua perſona infra uni- conumacy, 
wvrftatem illam refidente propter contumaciam talis perſonae aut aliam Oc. 

juſtam ef rationabilem cauſam prout ets viſum fuerit expediens auferre, and to reſtore. 
et ecſdem gradus aut eorum altquos eidem perſonae ſupra ſuam purga- 

timem aut ſummiſſionem reſtituere de tempore in tempus ſecundum ſuam 

diſcretionem paterit et per totum tempus praedictum uſa fuit et conſue- 

wit: that at a congregation of the ſaid univerſity according to the Congregation 
cuſtom by the ſaid Dr. Thomas Gooch. vice-chancellor, &c. ſum- M117 02 
moned and convened the ſeventeenth of Ofcber 1718, within the 

ſaid univerſity and town held, the ſaid vice-chancellor narravit 

fraediffis magiſtris fic convocatis et conventis contemptum praedi- 

dum, et eorum judicium de praemiſſis petiit, ſuper quo viſis et intel- | 
dis actibus et recordis curiae pracdictae, necnon leclis et auditis de- Grace put up. 
ſſctionibus praedictis, quaedam gratia ſive placitum de eodem Ri- 

coardo Bentley propofita fuit ſecundum conſuetudines infra uni venſita- 

tem pracdiftam in ca parte a toto tempore ſupradifto uſitatas in his 

verbis: Cum reverendus vir Richardus Bentley collegit Trinitatis 

magifier ad ſummos in bac untver/itate titulos et Donores vlro favor 

ſudum promotus adeo ſe immemorem et lect ſui et veſtrae autheritatis 

dederit, ut debite ſummonitus ad comparendum et reſpondendum in 

cauſa coram procancellario obedientiam recuſaverit, miniſirum uni- 

verfitatts ſummonentem indignis madis tractavit, procancellarium et 

capita cullegiorum ofpprobrits impetiverit, juriſaietionem denique uni- 

verfitatis longo uſu regits chartis et auforitate parliaments flabi- 

an pro nibilo babendam efſe declaraverit; cumque idem Re 
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1338 Hil. Term 10 Georgii regis 
chardus Bentley ſuper his cauſis ab omni gradu ſuſper//us fuerit, er 


poſtea per tres dies juridicos expettatus comparere tam n neglexerit : 

pPlüwKuceat vobis, ut dictus Richardus Bentley ab omni gradu titub et 

ae wo ee in bac univerſitate dejiciatur et excludatur : et ſuperinde idem 

— one Richardus Bentley per ſententiam et congregationem ſecundum con- 

ſuetudines uni vesſitatis praedictae a toto tempore praedic'o uſitatas 

ab omni gradu titulo et jure in eadem untverſitate dejectus et ex- 

cluſus fuit: quodgu? idem Richardus Bentley autboritati ejuſdem 

untverfitatis fe ſubmittere neglexerit et recuſaverit, et bucuſque neg- 

lexit et recuſat: et his de catfis praefatum Richardum Bentley ad 

gradus academicos in brevi praedicto mentionatos non reſtituimus, et 

cum fic in contemptu remanentem reſtituere vel reſtitui facere ſalva 
authoritate academica non poſſumus. 


A. Snape procan. 


Laſt Trinity term this caſe was argued by Mr. ſerjeant Cheſtyre 
for Dr. Bentley, and by Mr. ſerjeant Comyns for the univerſity ; 
and at that time the whole court, vz2z. Pratt chief juſtice, Powys, 
Eyre, and Forteſcue, juſtices, were ſtrong of opinion, that the re- 
turn was ill, and that a peremptory mandamus ought to iſſue ; ha- 
ving before reſolved, that a mandamus would well lie in this caſe, 
becauſe theſe degrees in the univerſity were to be looked on as 
more than bare titles of honour, or precedency, ſeveral temporal 
advantages being annexed to them by acts of parliament. And 
this term the merits of the return were argued by Mr. Reeve for 

| Dr. Beitley, and Mr. Attorney General Yorke for the univerſity. 
Return ofa Mr, Reeve for Dr. Bentley admitted, that if the univerſity had re- 
Ser 2 in turned, that the King was their viſitor, as they might have done, 
ese it would have put an end to the diſpute here; but not having te- 
turned, that they had a viſitors if it appears by the return that the 
procecdings in the univerſity have not been agreeable to the rules 
of juſtice, a peremptory mandamus ought to iſſue, He inſiſted, 
when degrecs in the univerlity were conferred upon a perſon, he 
had thereby a freehold in them, and would be intituled to ſeveral 
priviteges of Privileges and advantages annexed to them by acts ot parliament, 
graduates in Of which this court muſt take notice. By 21 Hen. 8. c. 13. ſe#. 
the univerlt- 23. doctors in divinity, batchelors in divinity, &c. may purchaſe 
Es and take diſpenſations to hold two benefices with cure of fouls, 
Sc. By 13 Elis. c. 12. ſeft, b. a batchelor of divinity may be 
admitted to a benefice of above 3ol. per annum in the Queen's 
books. Incumbents of churches in cities and towns corporate 
united purſuant to 17 Car. 2. c. 3. ſect. 6. muſt be graduates ot 
one of the univerſities in this kingdom. And graduates in the uni- 
verlities are intituled to ſeveral privileges by the canons of 1603, 
Canon 41, 127. . 
; 3 


In 


In this return the univerſity rely on two things: 


1. A ſuſpenſion of Dr. Bentley from his degrees by the vice- 
chancellor's court. | 


2. A deprivation of them by the convocation. | 


As to the ſuſpenſion, he inſiſted it was not legal. For the ſup- 
port of it he ſaid, the univerſity rely: 8 8 | 


1. On a cuſtom. 


2. The letters patent of Queen Elizabeth, in which there is that 


Clauſe, Quad nullus juſtictartus ſeu judex fe intromittat, Sc. 


3. The act of 13 Eliz. confirming the aid letters patent, and 
the liberties and franchiſes of the univerſity, | 


And he would firſt conſider that clauſe of nullus juflictarius ſeu 
judex ſe intromittat, &c. becauſe it was ſtrongly urged for the 
univerſity, - that by that clauſe this court was excluded from all 
juriſdiction of inquiring into their proceedings in this caſe, But he 
faid, this was no more than a grant of conuſance of pleas excluſive A grant of 
of other courts, and muſt be governed by the rules the law has holding plea, 
provided relating to ſuch ſort of grants, by which the courts above \, Ws 


| lauſe, ul 
are not deprived abſolutely of juriſdiction. For if an action is judex intro- 


commenced in this court againſt a ſcholar of the univerſity, the 7, &c. 


- b f 
univerſity may claim conuſance of the plea by virtue of theſe letters acute co. 


patent, and the act of parliament; and if they make their claim nuſance. 
as and in time, it muſt be allowed, and the proceedings 

ere will be ſtopt. But if the univerſity does not make their 

clam the firſt day, this court will proceed notwithſtanding this 
grant, And ſo was it held H. 11 Ann. B. R. Perne verſ. Man- perne ver. 
ners; where caſe was brought againſt the defendant, a member of Manners 
the univerſity, inhabiting within their juriſdiction. The bill was io. - 
of Eaſter term 11 Ann. and the defendant had an imparlance till 


the firſt day of Trinity term following; after which, and before Claim of co. 


plea pleaded, the univerſity of Cambridge by their attorney de- _—_ 


manded conuſance, and ſet out the letters patent, and act of par- day. 


liament of Queen Elizabeth before mentioned; and the claim was 
diſallowed, becauſe it was not made the firſt day, And it was 
then held by the court, that as to the grantee of the franchiſc, 


there was no difference as to the claim between a grant of a general 


conulance, and a grant of conuſance with excluſive words; and 
on a grant of general conuſance the claim muſt be before impar- 


lance. 
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1. 


x Sid. 103. 
1 Lev. 3g. 


lance. Conuſance cannot be demanded after the tenant has made 


default. Mich. 3 Hen. 6. 16. That conuſance cannot be demand. 


ed after an imparlance. Mich. 6 Hen. 7. 9. Then they held, that 


the act of parliament made no difference, becauſe that confirmed 


this franchiſe only as it was granted, viz. a grant of excluſive 


conuſance.; but the claim of it muſt be according to the rules of 


law. Indeed in that caſe it was held, there was this difference as 


to the defendant in the action between a grant of a general conu- 
ſance, and of an excluſive conuſance ; the firſt the defendant can- 
not plead to the juriſdiction of the court, the laſt if he comes in 
time he may; from which caſe it appears, the court looked upon 
this grant only as a grant of an excluſive conuſance, and that the 
act of parliament only confirmed it as ſuch, and put it upon. the 
ſame foot as ſuch grants ſtood in law in caſes of grants of exclu- 
five conuſance, and that this court is not thereby excluded from 


examining into their proceedings, 


He admitted, that the facts ſet out in the return were con- 
tempts to the vice-chancellor's court, which they might have 


puniſhed, if they proceeded according to the rales of law. He 
ſaid, that court was a court of record, and therefore might have 


{et a fine, and impriſoned the party till it was pou which is a 


proper puniſhment for a contempt ; but that ſuſpenſion is not a 
proper puniſhment for 'a contempt. A corporation could not 
fuſpend a member of their body for a contempt to one of theit 


courts. And if they had returned a cuſtom to ſuſpend for a con- 


tempt, it would have been an unreaſonable cuftom, and void. 
But here no ſuch cuſtom is returned, but only that they ſuſpended 
Richardum Bentley ſecundum conſuetudinem curiae, which is not 
ſufficient ; for the cuſtom, if any ſuch, ought to have been return- 
ed particularly. Beſides, they muſt have ſome other way to pu- 
niſh contempts to the vice-chancellor's court ; for if a perſon, that 
is not a graduate in the univerſity, ſhould commit a contempt to 


that court, certainly they have a way to puniſh him; but that 
ding him from any degrees, becauſe he has 


could not be by ſuſpen 


NONC, | 


In the next place he ſaid, that as it ſtands upon this return, the 


contempt was not ſufficiently made to appear to the vice-chan- 


cellor's court. For it is alleged, that Robert Grove the regiſter 
exbibuit depofitiones diffi Edwardi Clark, bedelli et miniſtri curiae, 
ut praefertur, de contemptu praedidto, which depoſitions being, then 


and there read, per conſiderationem ejuſdem curiae the ſaid Richard 


Bentley was ſuſpended, &c, 


cs Mo a Mt _ -  $«c g— a — 


KB -* 


It 


wah 2. / A AE... 


_—_— 


Hil. Term 10 Georgii regis. 


1341 


——— 


1. It is not alleged, theſe depoſitions were upon oath, and the 
word depoſitions does not import ex vi termini, that they were 
upon oath. 3 Inſt. 167. Latch 133. If in caſe of an indictment 
it ſhould be juratores deponunt, it would be ill. | | 


2. I ought to appear, before whom the oath was taken, and that 
he had an authority to adminiſter the oath. 


z. It is faid depofitiones de contemptu ; now poſſibly the depoſitions 
might clear the doctor of the contempt, for it is not ſaid, the de- 
politions made out the contempt, 


He inſiſted, that the return to this mandamus ought to be as 
certain as a conviction, that the court may judge upon it; becauſe 
the party has no way to anſwer it, but by falſifying the facts re- 


turned, in an action for a falſe return; and in this caſe, if an action 


was brought to falſify the return as to that part relating to the depoſi- 
tions, if it ſhould appear on the trial, the depoſitions were not upon 
oath, yet the plaintiff could not recover, becauſe they are not al- 
leged ſo to be in the return; and yet if they were not upon oath, 
vice-chancellor's court ſhould not have proceeded upon them. 


But ſuppoſing theſe things ſhould be looked upon to be ſuffici- 
ently alleged ; yet the ſuſpenſion by the vice-chancellor's court is 
void, becauſe it is ſet out in the return, that the chancellor, maſ- 


ters and ſcholars, uſed to confer degrees, and to ſuſpend them, and - 
remove perſons from them ; ſo that the power of ſuſpending de- 


grees is in the whole body, but here the ſuſpenſion was by the vice- 
chancellor's court, which is not the whole body, and that court has 
no power to ſuſpend. For which reaſons the ſuſpenſion by the 
the vice chancellor's court mult fall to the ground. 


2, As to depriving Dr. Bentley of his degrees by the congre- 
gation, Mr, Reeve inſiſted, the proceedings were arbitrary and il- 
legal. The cuſtom is returned, that the congregation have time 
out of mind uſed to deprive any perſon reſiding within the univer- 
lty of any 8 conferred by the ſaid univerſity, 


Frpter contumaciam talis perſonae, vel aliam juſtam et rationabilem 


cauſam. 


1. He ſaid, that the return had not brought Dr. Bentley within 


their juriſdiction, as the cuſtom is laid; for it is not averred, that he 


reided within the univerſity. 


7 N 2. It 


— 
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2. It is not laid in the cuſtom, to what court, or to whom, the 
perſon to be degraded is to be guilty of contumacy. 


| 3. Though it is ſaid, they may degrade for other reaſonable cauſe, - 


yet here no reaſonable cauſe appears, for it cannot be a reaſonable 


| cauſe for the congregation to degrade for a contempt or contumacy 


No depriva- 
tion by the 
congregation 
in the univer- 
ſity without 
ſummoning 


the party. 


to another court; and it is mot ſaid he was guilty of contumacy 
to the congregation. | | 


4. It came very odly before the congregation, for it did not come 
by way of appeal, but the vice-chancellor narravit, &c. 


But he relied upon it, that there was a fatal fault in the return, 
which could not be anſwered ; which was, that it did not appear, 
the doctor was ſummoned, or had notice of theſe proceedings againſt 
him, ſo that he had no opportunity to make his defenſe. And to 
condemn a perſon, without hearing him, or giving him an opportu- 
nity of defending himſelf, was contrary to natural juſtice ; and ſuch 
proceedings have been always held illegal and void by this court, 
9 E. 4. 14. a. 11 Co. 99. Ja. Bagg's caſe. 1 Sid. 14. 2 Sid. 
97. Rex verſ. Champian. 4 Mod. 37. Glide's caſe. And ſo it was 
held in ſerjeant Wh:itaker's caſe, when he was removed from being 


recorder of Ipſwich, to be reſtored to which he brought his manda- | 


mils, | 


B. R. cannot That it is no objection, to ſay the univerſity courts proceed 


take notice, 


the univerſity 


according to the rules of the civil law ; for that not being alleged in 


courts proceed the return, this court can take no notice of it: and ſaying theſe 


according to 
the rules of 
the civil law. 


things were done ſecundum conſuetudinem, is nothing, for the cui- 
tom ought to be ſpecially ſet out in the return, For which reaſons 
he inſiſted, the matter in the return did not excuſe the diſobedience 


of the writ, and therefore he prayed a peremptory mandamus might 
iſſue. | | | 


Mr. Attorney General Yorke e contra argued for the univerſity. 
He ſaid, as to the point of want of ſummons, he did admit, un. 
leſs this cafe could be diſtinguiſhed from the caſes of members of 
corporations, it would be againſt the univerſity. The caſe, he fu, 
was of great conſequence, becauſe the franchiſes and privileges of th: 
univerſity were concerned on one hand, and the rights and liberti 
of the members thereof on the other. „„ | 


Two things muſt be took for granted : 


1. That every fact well laid in the return muſt be took to be true 
2 21 


E 
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2. That it would be no objection againſt the proceedings of the 
univerſity, that they were contrary to the rules of the common 
| law, provided they were warranted by their cuſtoms and charter 
confirmed by act of parliament. f 


That there were two general queſtions in this caſe: 
academical degrees? 


return, is ſufficient, and the return good? 


As to the firſt, the court having already determined, the writ 
was good, and well lay, he would acquieſce under that determi- 
nation. | 


But as the other fide had agreed, that if the univerſity had re- 
turned a viſitor, it would have put an end to this mandamus ; ſo 


have made his application there. 

As to the ſecond , the return conſiſts of two parts: 
1. The ſuſpenſion by the vice-chancellor's court. 
2. The degradation by the congregation. g 


If either of them is ſufficiently juſtified, the return will be 
good, and no peremptory mandamus ought to go. 


Firſt he ſaid, he would confider the validity of the ſuf] enſion. 


ſwers; but as to the objection, that Dr. Bentley was not heard 
againſt the contempt in the vice-chancellor's court, and that it was 
againſt natural juſtice, a man ſhould be condemned, without being 
heard ; he anſwered, that it muſt be admitted, there was no ne- 
ceſſity, that Dr. Bentley ſhould be actually heard; but if he had 
an opportunity to be heard, that would be ſufficient, Now he 
had an opportunity to be heard, for he was ſerved with proceſs to 
appear at the next court, and if he had paid obedience to that pro- 
ceſs, he had heard the charge againſt him, to which he might 
have been heard. | 


That 


1, If a writ of mandamus lay, to reſtore Dr. Bentley to his | 


2. If the cauſe of depriving the doctor of them, ſet out in the 


he could not but obſerve, that if there was a viſitor, if the doctor 
was aggrieved by theſe proceedings in the univerſity, he might 


As to the objections to the form, they would receive plain an- 


— 


— 
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If A. is That there was no neceſſity to iſſue out a ſommons, or to give 
ee M. him new notice, to come and anſwet the contempt ; for if a per- 
a Contempt to ſon commits a contempt to this court, or the court of Chancery, 
3 ＋ by declaring he will not obey the proceſs of the court, by beati 
fefting words an officer executing the proceſs of the courts, or by ſpeaking re- 
ſaying be will flecting or contemptuous words of any of the judges ; upon an aff. 
abe ku davit made of the fact, he will be committed, without hearing 
Leaning hf: him ; for it is looked on to be a vam thing, when he has com- 
ect, an at- mitted a contempt before, to make a rule of court, to give an 
= mo yy portunity of committing a new contempt againſt it. This is the 
%iring bim a rule in this court, and in Chancery; and it is alſo the rule in the 
{OE ve canon and civil laws. And that is very conſiderable in this caſe, 
yl becauſe the proceeding of the vice-chancellor's court is according to 
thoſe laws. In the civil law there is a diſtinction between con- 
_ tumaciam preſumptivam and contumaciam manifeſtam. Culuin Lexi- 
con, contumacia, Alciati praxis, fol. 92, 93, 99. Contra con- 
tumacem foteſt procedi abſque ulla nova citatione. Menlingerius 
Proceeding in obſer. ad idem. Decret. L. 2. tit. 6, or 96. de contumaci. The 
vice chancel proceedings in the vice-chancellor's court being according to the 
lor's court ac- | _—_ . . 
cording to ci. rules of the civil law, though this court ſhould examine them, yet 
vil law. they muſt be examined according to the rules of that law. 


The cauſe of ſuit was within the juriſdiction of the vice-chancel- 
lor's court, and this was a contempt in that cauſe; 'and if that court 
had a juriſdiction, all the objections as to the irregularity of the 
proceedings will be out of the caſe. Their proceedings are con- 

Crown cannot firmed by Queen Elizabeth by her letters patent, as far as ſhe could 
pans me do it; but the crown cannot erect a court to proceed according to 
cording to the civil law by charter, therefore an act of parliament was neceſ- 
civil law. ſary: an act accordingly paſſed, to confirm the letters patent, in 
which the excluſive words are exceeding ſtrong, as well as the con- 

firmation of all their liberties, privileges, c. That their pro- 

ceedings are acccording to the civil law, Hale chief juſtice in his 

Hiſtory «of the law takes notice, 33, 34. Mich. 8 Hen. 4. rt. 42. 

And in the caſe of Manners and Perne, Hil. 1 Ann. B. R. it was 

inſiſted on in the argument of that caſe, and not denied, that their 
proceedings were by the civil law, Beſides, every fact alleged to be 

done in the return is faid ſo to be, ſecundum conſuetudinem, Ec. ol 


the univerſity ; and fo is the ſuſpenſion alledged to be. 


1 But it has been objected, that it is not enough to ſay, Dr. Bentlry 
In inferior was ſuſpended, &c. ſecundum conſuetudinem, &c. but there ought 
Courts 1t 15 . . . 
enough to ſay, to be a cuſtom particularly ſet out for that purpoſe. To which he 
facundum cn, anſwered, that in proceedings in inferior courts it is always allowed, 
Suetudinem cu- | 


| to ſay they were ſecundum conſuetudinem curiae. 
riae. 4 | 


As 
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As to the objection, that ſuſpenſion from the academical degrees 

is not a proper puniſhment for a contempt to a court; he anſwered, 
that by the rules of the civil law it is the only proper puniſhment. 
And it is like an outlawry in the temporal courts, it is to compel 


ſuſpenſion is took off. And theſe degrees cannot properly be called 
freeholds, nor civil temporal rights; they were originally only in 
nature of licences to profeſſors in ſeveral profeſſorſhips, and are now 
titles of diſtinction and precedence. The power of granting de- 
grees flows from the crown. If the crown erects an univerſity, the 
power of conferring degrees 1s incident to the grant. Some old 
degrees the univerſity have abrogated, ſome new ones they have 
erected; and they are took notice of in acts of parliament for col- 
lateral purpoſes ; and though the acts have annexed collateral pri- 
vileges to them, that will not alter the nature of them, nor take 
away the power the univerſity had over them before ; no more than 


as were educated at Eaton, Weſtminſter, or Wincheſter, ſhould be 
capable of degrees, would it reſtrain the univerſity from exercifing 
the power they have over degrees, upon ſuch perſons educated at 
thoſe ſchools, upon whom they ſhould be conferred. It does not 
follow, that if temporal rights are annexed to theſe degrees, the 


: univerſity would be deprived of their power of degrading. A biſhop 
i has a freehold in his biſhoprick, and a right to fit and vote in par- 
8 liament ; * he may be deprived by his metropolitan. Biſhop of 
: St. David's verſ. Lucy, 1 Salk. 135. the eccleſiaſtical court may 
excommunicate for a contempt, and that affects the party's tem- 
5 poral rights of ſuing, Cc. This puniſhment by ſuſpenſion 
5 does not differ in reaſon from thoſe caſes. Therefore he con- 
N cluded, this ſuſpenſion was a proper puniſhment for the con- 
P tempt, h 
)- Toon” 
-” The eſtabliſhing, that the vice-chancellor's court had a juriſ- 
8 diction, lets in the excluſive clauſes, and they muſt take place. 
x It muſt be admitted in this caſe, that neither a prohibition, nor a 
o certicrari, would have lain in this caſe. And if they have a juriſ- 
p diction, and the excluſive clauſes take place, the irregularity of 
a their proceedings cannot be examined in this court on a man- 
damus, 
0 If courts have a juriſdiction and power to proceed by rules diffe- 
4 rent from the common law, this court will not examine- into the 
q regularity of their proceedings on a mandamus. And therefore if 
2 


„ return 


if it ſhould be enacted by an act of parliament, that none but ſuch 


the party to come in and anſwer; and upon his doing that, the 


Degrees in 


the univerſity, 


a mandamus is granted, to reſtore a fellow of a college; if they 
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return a viſitor, though his ſentence has been irregular, it is not 
examinable here. 1 Lev. 23, 65. 4 Mod. 106. Philips very, Berry, 
So if the eccleſiaſtical court excommunicates a perſon without a ci. 
tation, this court will not grant a prohibition ; but the party muſt 
appeal. When a prohibition is granted to the vice-chancellor's court 
for not granting a copy of a libel, it is by reaſon of the expreſs words 
of an act of parliament. And if an act of parliament ſhould enact, 
that no certiorari ſhould lie, to remove convictions of juſtices of 
peace for ſuch and ſuch offenſes; though the juſtice of peace ſhould 
convict the party without ſummoning him, no certiorari would be 
granted by this court, to remove ſuch a conviction. 


As to the objection, that by this means the vice-chancellor's court 
would have an uncontrolable juriſdiction without appeal; and that 
it was unreaſonable, a man ſhould be concluded by the firſt deter- 
mination ; he anſwered, an appeal lay from the vice-chancellor's 
court to the congregation. ¶ But note, that does not appear by the 
return.] However, this depended on a poſitive law, which was 
made ſuch by confirming the privileges of the univerſity by the act 

ol parliament, | | 
2. As to the objections againſt the degradation by the congrega- 
tion, he ſaid they were, 


1. As to the power they had to degrade. 
2. As to the manner of their proceedings. 


He ſaid, that what had before been urged to ſupport the ſuſpen- 

ſion, might properly be applied to ſupport this degradation, without 

: repetition, But he farther inſiſted upon it, that the whole pro- 
ceeding againſt Dr. Bentley ought to be conſidered as the act of the 

| court of the univerſity. For by the letters patent the grant is to 
Note, the con- the chancellor, maſters, and ſcholars, that they, viz, the chan- 
Ca EY cellor, maſters, and ſcholars, which is the whole body of the uni- 
the chancellor, verſity, and their /oca tenentes, ſhould have conuſance, &c. and 
maſters, and therefore the congregation are to be conſidered as the judges of the 
— the Court, and the vice-chancellor only as their official: that the court 
whole body ; uſually held before the vice-chancellor, might be held before the, 
but of na congregation : that by the civil law, where there is a commiſlary, 
_ "harcet. he has only part of the juriſdiction, the reſt remains in the ordi- 
lor, or his /i nary, and that the ordinary may proceed upon a report made by 


cum tenens, et his official. 80 here, the congr ation might proceed upon the 


L magiſtris 


rigentbus c« report of the vice- chancellor, which in this caſe he made to 
non regentibus, them. 

reſiding with- as 
in the univer- | 
ſity. 


63 


K 


5 


As to the objection, which he ſaid had been made, that if the 


degradation ſtood, Dr. Bentley would be deprived of his degrees, 


without ever being heard, without proſpect of being reſtored; he 

anſwered, that this was but in nature of a proceſs, to compel Dr. 

Bentley to come in and pp Sc. and that it is the general rule 
a 


| of all courts, and of all ws, that when the party comes and 


clears his contempt, he ſhall be reſtored, &c. Linw. cap. 18. con- 
tumacia. That this privilege of ſuſpending degrees, and degrading, 
was agreeable to the privileges all other univerſities enjoyed ; and 
that it was neceſſary, that univerſities ſhould have ſuch a ſum- 
mary method of proceeding. For which reaſons he inſiſted, 
the return was good, and that no peremptory mandamus ought 
to iſſue. „„ 


Mr. Reeve by way of reply inſiſted, that though great ſtreſs had 
been laid upon the allegations in the return in its ſeveral parts, that 
the facts were done ſecundum conſuetudinem, &c. that was not ſuffi- 
cient to make the return good. For the grant in the letters patent 
of Queen Elizabeth is, that the univerſity ſhould hold a court, to 
hear and determine pleas, &c. ſecundum leges et conſuetudines ſuas 
ante tunc uſitatas : therefore if they have a method of proceeding 
by the civil law, which has been always uſed, that ought to have 


been averred ſpecially ; and without it, this court cannot take no- 


tice of it under that general allegation, but muſt intend the pro- 
ceedings are according to the rules of the common law. It is true, 
in caſes of inferior courts ſuch an allegation is enough, becauſe their 
proceedings are agreeable to the common law ; but if the rules of 
the common law are to be excluded, ſuch a cuſtom muſt be ſpe- 


cially ſet out. | 


And as to the objection, that the vice-chancellor's court is part 
of the congregation, and that the congregation is held before the 
whole body; the firſt is not alleged ſo to be in the return; and as 
to the laſt, the congregation conſiſts of the chancellor or vice-chan- - 
cellor, or his locum tenens, and the regents and non- regents, which 
is not the whole body of the univerſity. | 


February 7, 1723. lord chief juſtice Pratt delivered the opi- 
nion of the court, viz. of himſelf, Powys, Forteſcue and Ray- 
mand juſtices, that the return was ill; becauſe ſince it is not ſhewn 
in the return, that the proceedings in the vice-chancellor's court 
or the congregation are according to the rules of the civil law, 
hey muſt be intended to be agrecable to the rules of the common 


law; 
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Degradation Jaw ; and if ſo, it not appearing the party has any redreſs by ap- 
5 plying to another court, this court will relieve him, if he has been 
ſummoning proceeded againſt, and degraded, without being heard, which is 
party (when contrary to natural juſtice. This caſe therefore will fall under the 
there does not b | . . | 
appear an ap- rules for the removing of members of corporations, which cannot 
peal lies io be done, without ſummoning the party, and giving him an oppor. 
another court) tunity of being heard. The caſes determined upon that head are ſo 
is illegal and 2870 i 

void. numerous, and the rule ſo well ſettled and known, that it cannot 
now be diſputed; for want of doing which, this ſuſpenſion or de- 
gradation cannot be ſupported. And therefore a peremptory man- 


damus was granted. | 


Eaſter 


__ Faſter Term 
10 Georgii regis, B. R. 1724. 


„ 


Thomas Knight, Eſq; against Richard Cambridge. 
| | 8. C. 8 Mod. 


Error C. B. intr. Paſch. 7 Geo. C. B. Rot. 677. 231 
> . 755 1 Stra. 581. 

Ambridge brought a writ of error upon a judgment given a- The poley 
gainſt him in the Common Pleas, in an action brought by the inſured againſt 
plaintiff upon a policy of inſurance of the ſhip Riga Mer- e 

chant, at and from Port Mabone to London. And ſerjeant Bran- che breach 

ludite for the plaintiff in error inſiſted, that the judgment was was, that the 

erroneous, becauſe the breach was ill aſſigned: becauſe the policy — 

was, that the defendant Cambridge ſhould inſure the ſaid ſhip, and negle& of 

among other things, againſt the barretry of the maſter, and all the matter. 

other dangers, damages, and misfortunes, which ſhould happen to 

the prejudice and damage of the ſaid ſhip ; and the breach aſſigned 

was, that the ſhip in the ſaid voyage, per fraudem et negligentiam 

magiſtri navis praediftae depreſſa et ſubmerſa fuit, et totaliter per- 

dita et amiſſa fuit, et nullius valoris devenit, This he inſiſted, was 

not within the meaning of the word barretry, but the breach 

ſhould have been expreſs, that the ſhip was loſt by the barretry of 

the maſter. Beſides the owner of the goods has a remedy againſt ' 

the owners of the ſhip, for any prejudice he receives by the fraud 

or negle of the maſter; and therefore there is the leſs reaſon, 

the inſurer ſhould be liable. Beſides, if the word barretry ſhould 

import fraud, yet it does not import neglect; and the fact here 

alleged is, that the ſhip was loſt by the fraud and neglect of the 


matter, But the court was unanimous of opinion, that there was gesch „ga- 


no occaſion to aver the fat in the very words of the policy, but ed within the 
if the fact alleged came within the meaning of the words in the — 
policy, it is ſufficient. Now barretry imports fraud, Du Freſae 2 Wee 
CH ar. verbo barataria, fraus, dilus. And he that commits a good. 


fraud, may properly be ſaid to be guilty of a neglect, 98. of his 


duty, Barretry of a maſter is not to be confined to the maſter's 
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running away with the ſhip: and the general words in the pg; 

ought to be conſtrued, to extend to loſſes of the like nature 23 
thoſe mentioned before: now loſſes ariſing from the fraud of the 
maſter are of the ſame nature, as if he had run away with the ſhip 
ſuppoſing barretry was to be confined to that, which it js not, be. 
cauſe it imports any fraud. And judgment was affirmed, April 27, 


bt Bj Ra 1 
Philip Wilkinſon against Sir peter Meyer. 


Aer upon an indenture, dated the 19th of Auguſt 1729, 
imade between the plaintiff of the one part, and the defendant 
of the other, whereby the plaintiff, in confideration of 14.361. 104, 
to be paid to him as therein after mentioned by the defendant, cove- 
nanted for himſelf, Sc. that he, his executors or adminiſtrators, 
ſhould on or before the 25th of March next enſuing transfer, G. 
to the defendant, his executors, adminiſtrators and aſſigns, all ſuch 
ſtock, bonds, notes, bills, and money, as the South-Sea company 
ſhould allow, deliver, and pay, to the proprietors of lottery an- 
nuities, for 1277 l. 15. 6 d. capital ſtock in the lottery annuitics 
at 5 per cent. then already ſubſcribed into the ſaid company by or 
in the name of the ſaid plaintiff, with all dividends, profits, &c. 
and the defendant, in conſideration of the premiſſes, for himſelf, Ec. 
covenanted. with the plaintiff, that he, &c. ſhould within the time 
aforeſaid accept all the ſaid ſtock, bonds, &c. which ſhould be 
given by the Scurh-Sea company for the 1277/. 15s. 6 d. lottery 
annuities, &c. and would pay 1430 J. 10s. for the ſame : and tor 
non-payment of the 14361. 105. the action of covenant was 
brought. After cyer of the indenture, the defendant by leave of 
the court pleaded four 7.veral matters in bar; the laſt of which 
Was, that neither the contract in the declaration mentioned, nor 
any abſtract or memorial thereof, was entred and regiſtred in the 
South-Sea company's book, as is required by the ſtatute in that caſe 
made and provided. To the three firſt the plaintiff had judgment 
upon demurrer ; and as to the laſt plea, the plaintiff took iſſue, 
which being tried the fitting after laſt Michaelmas term before lord 
chief juſtice Pratt in Lendon, the plaintiff produced the regiſtet- 
book of the Sourh-Sea company, wherein a copy of the contract 
was entred verbatim, under which was ſubſcribed, © This is for 
e my proper uſe and benefit,” which was ſubſcribed by the plaintiff 
with his own name, Philip Wilkinſon ; upon which the defendant's 
counlel objecting, that the regiſter did not expreſs the name of the 
perſon, for whote uſe and benefit the contract was made, according 
to the direction of the ſtatute, the ſtatute requiring the entry to 
expreſs the name of the perſon, for whoſe ute the contract _ 
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made, which relates to the time of making the contract, whereas 
this entry only expreſſes the name of the perſon, for whoſe uſe and 
benefit it was at the time of the regiſtring ; the chief juſtice Pratt: 


directed the jury to find a verdict for the plaintiff for 1436 J. 105. 


but ſubje& to a caſe to be made for the opinion of the court, and 
the poſtea was to be ſtayed in the mean time. Accordingly a caſe 
was ſettled by the council on both fides, and figned by Sir Clement 
WWearg for the plaintiff, and Mr. Fazaterley for the defendant, 


which ſtated the contract in haec verba, and the breach aſſigned in 


the declaration, and the pleas, and iſſue, and evidence of the re- 
giſter as above; and farther, that no evidence was offered, that the 
contract was made for the benefit of any other perſon beſides the 
plaintiff, nor any that the faid contract was made for the uſe and 
benefit of the plaintiff only. And the 24th of April this term this 
caſe was argued by Mr. Strange for the plaintiff, and Mr. Faza- 


Lerley for the defendant. 


The clauſe in 7 Geo. 1. ſtat. 2. par. 8. upon which this que- 
ſtion depends, is to this effect, That every contract for the ſale 


or purchaſe of ſubſcriptions or ſtock of the Sourth-Sea com- 
„ pany, &c. which ſhall not be compounded by the parties thereto, 


or intereſted therein, on or before the 29th of September 1721, 


or an abſtract or memorial thereof, ſigned by the party intereſted 


therein, and who ſhall be minded to take advantage of the ſame, 


ſhall be entred and regiſtred in books, which are thereby required 
to be provided for that purpoſe by the reſpective companies, to 
* whoſe capital ſuch ſtock, &c. do or ſhall relate, before the 1ſt 
of November 1721. and in default of ſuch entry and regiſter, 
every ſuch contract, as to ſo much as ſhall remain unperformed 
and not compounded on or before the 29th of September 1721, 
ſhall be void : and that ſuch entries ſhall expreſs the name of 
the parties or perſons for whoſe uſe or benefit ſuch contracts 
were made,“ Ge. 


Me. Fazakerley inſiſted for the defendant, that the words of the 


act were plain, that the name of the perſon for whoſe uſe or be- 


icfht the contract was made muſt be expreſſed, which refers to the 


ume of the making the contract; and the act intended fo, becauſe | 
it deſigned to diſcover what contracts were made for any of the di- 


rectors, who were ſo cunning, that they made none in their own 
names. But yet as this regiſter is, this contract might be made for 


the benefit of a director, who after might releaſe his equity or right 


to the plaintiff; and yet the regiſter will be true. But Mr, Strange 
for the plaintiff argued, that the preamble to this clauſe ſhewed 
what the deſign of the parliament was, v!z. for preventing a mul- 
tiplicity of vexatious and doubtful ſuits concerning theſe contracts 

| in 
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| in law or equity; therefore it directed the name of the perſon, for 
Wil whoſe uſe or benefit ſuch contracts were made, ſhould be expreſſed 
in the entry and regiſter, that the defendant might know, who hag 
a demand upon him ; which in this caſe the defendant did, the 
intire contract being regiſtred : and by the import of the deed it 
appears to be for the plaintiffs benefit. And of that opinion was 
the court; and Raymond juſtice ſaid, that this act being ex poſt fad, 
the conſtruction of the words ought not to be ſtrained, in order to 
defeat a contract, to the benefit whereof the party was well inti- 
tuled at the time the contract was made. Judgment was given for 
the plaintiff, | 5 . = 


The inhabitants of Buckington againſi the inhabitants 
of St. Michael Sebington in Somerſetſhire. 


8. C. 1 Stra. A order made by two juſtices for removing Richard Allen a 
an poor perſon to Buckington as the place of his laſt legal ſet- 
an les bim. tlement, and an order confirming the ſame made at the quarter- 
ſelf to ſervice ſeſſions, being removed into the King's Bench by certiorari, the 
3 ed. . fact ſtated ſpecially in the order of ſeſſions was, that Richard Allen 
bl font ſerves Was bound an apprentice to J. S. in Buckington, and ſerved him 
1 two years; in that pariſh ſix months; afterwards J. S. broke; upon which 
engines rag Allen, without J. S.'s direction or conſent, let himſelf as a ſervant 
maſter was to J. N. who lived in St. Michael Sebington, and ſerved him there 
broke. two years: that afterwards J. S. delivered up to Allen his inden- 
| ture of apprenticeſhip. And the court of King's Bench was una- 
nimous of opinion, that Allen gained no ſettlement by his ſervice 
at Sebington, he having let himſelf without his maſter's conſent; 
and though the maſter had failed, yet that did not determine the 
apprenticeſhip, but the apprentice continued not ſui juris: and the 
maſter's delivering up of the indenture afterwards, if it ſhould be 
looked on as a ſubſequent conſent, will- not make his letting him- 
ſelf good, ſo as to gain a ſettlement by his ſervice with J. N. but 
if he had let himſelf to F. N. with J. S.'s conſent, his ſervice 
would have made a ſettlement. 1 Saſk. 68. pariſhes of Caſtor and 
Eccles, But Allen was ſettled in Buckington, where he was bound 
apprentice, and lived and ſerved his maſter above forty days. 
The orders were confirmed. | 


John 


ſed. To which return the plaintiff came in, and denied the ſeve- 


E 
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John Stevenſon, jun. verſe William Nevinſon, mayor of 
Appleby, and the common-council of Appleby. 


ON mandamus iſſued out of the King's Bench directed to the s. C. 1 Sta. 
defendants, commanding them to reſtore the plaintiff to the 583. 
office of a common-council-man of the borough of Appleby in e- M de cont 


morland, they among ſeveral other facts returned, that the plaintiff corporation by 


was not elected a common-council-man, as in the writ was ſuppo- Pre{criprion it 
was inſiſted, 


a 6 x fo » no perſon 
ral material facts relied on by the defendants in their return; and ſhould be a 


among the reſt alleged, that the plaintiff was choſe a common- common: 
council-man, as in the writ was alleged, and concluded to the but he who 
country, Upon which as well as the other facts iſſue was joined, inhabited in 
and the ſeveral iſſues were tried at the bar May 6, this term. And ee! 
after the plaintiff had proved the fact of his being elected common- a burgage te- 
council-man, Mr. ſerjeant Pengelly for the defendants inſiſted, that ue One 
by the conſtitution of the borough, which was by preſcription, no jira we 
perſon was capable of being elected a common-council-man of the borough may 
borough, who did not hold a burgage tenure, and alſo inhabit ben ite to 
within the borough ; but the plaintiff inhabited in Bondgate, which e ol] 
was ſevered from the borough, and no part of it. To prove | 
which conſtitution, the firſt witneſs produced was one Richard 

Mogfe. But it being objected for the plaintiff, that he had a burg- 

age tenure, and alſo inhabited in the borough, and could not be a 

witneſs, to prove a right in himſelf, and ſuch as had his qualifica- 

tions, hrs wo of all others; which fact being admitted, he was 

refuſed by the court to be admitted to prove this conſtitution. 

But then one Mr. Lee was produced as a witneſs for the defen- 

dants, to prove it, who was an inhabitant of the borough, but it 


was admitted he had no burgage tenure. Whereupon he was al- 


lowed by the court to be a good witneſs, as to the right fixing 


in ſuch as had held burgage, and alſo were inhabitants, ſince he 
did not attempt to eſtabliſh the right in the inhabitants only. But 
alter a long examination a verdi& was given for the plaintiff upon 
all the iſſues. | | 


John 
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John Tufton, Eſq; ver/. William Nevinſon, mayor of 
| | Appleby in Weſtmorland. | 


U pon an iſſue O a mandamus directed to the defendant, commanding him 
of non fuit ele- ag | 
tus on a man- to ſwear the plaintiff into the office of an alderman of that 


damua to (wear borough, being duly choſen; the defendant among ſeveral other 
wy" ae facts returned, that the plaintiff was not elected an alderman, as 
on, the plain- by the writ is ſuppoſed. And iſſues being joined upon them, they 
wy e by came to be tried. at the bar, Saturday May the gth this term. The 
the ſacrament Plaintiff gave evidence, that he was elected alderman Monday be- 
within a year fore Michaclmas 1723. But it was objected by Mr. ſerjeant Pen- 
3 gelly for the defendant, that Mr. Tufton ought to prove, he had 
received the ſacrament within a year before his election; the ex- 

preſs words of the 13 Car. 2. cap. 1. par. 12. being, that no per- 

ſon ſhall for ever hereafter be elected, c. into any the offices 

aforeſaid, that ſhall not have within one year next before ſuch 

election taken the ſacrament, &c. and in Aa thereof every ſuch 

election is declared to be void. To which Mr. Attorney General 

Yorke and ſerjeant Comyns anſwered for the plaintiff, that firſt at 

the time of the election no ſuch objection was made to Mr. Tuften, 

and that they proved by witneſſes ; therefore the plaintiff could not 

expect this objection would be made at the trial, and came not 


prepared to make out that fact. But the defendant, if he intended 


to inſiſt on proof of this matter, ſhould have given notice to the 


plaintiff before the trial, and then he would have provided to have 
proved it. Serjeant Comyns alſo ſaid, that the act 5 Geo. cap. 6. 
for quieting and eſtabliſhing corporations, confirms perſons then in 
offices, &c. who had omitted receiving the ſacrament, as 13 Car. 2. 
cap. 1. directs, and diſcharges them from all forfeitures for the 
ſame, and enacts that no perſon, who ſhould be thereafter elected, 
Sc. ſhould be removed by the corporation, or otherwiſe prole- 
cuted for ſuch omiſſion, nor ſhould any incapacity or diſability, &c. 
be incurred, by reaſon of the ſame, unleſs ſuch perſon be ſo re- 
moved, or ſuch proſecution commenced, within fix months after 
ſuch perſons being elected, Sc. And Mr. Tufton was elected al- 
derman Monday before Michaelmas 1723, ſo that above fix months 
are elapſed ſince the election. But the whole court were unani- 
mous in opinion: Firſt, that this caſe was not within the act df 
the ſeventh of his Majeſty, becauſe the plaintiff never was admitted 
into the office, and therefore could not be removed, nor incur 2 
' forfeiture : Secondly, that it was incumbent on the plaintiff, to 
prove that he had received the ſacrament, &c. within a year be- 
fore his election, by 13 Car. 2. cap. 1. elſe his election was void. 
And ſo it was ſaid to have been ruled by lord chief juſtice 3 


4 
ac een eee . Or 6, 


// ĩðOy ⁵² om OY 


Eaſter Term 10 Georgii regis. 1355 
between Vavaſor and Hammond, And ſo it was held in the caſe Varalor ner 
between the King and Mustet, concerning a member of the corpo- 8 
ration of Buckingham ; only a difference was there taken, that in verſ. Muſkett. 
caſe a member of a corporation had been long in poſſeſſion of his 
office, there ought to be notice given, that this would be inſiſted 
on at the trial. But here the plaintiff has never been admitted into 
the office, but ſued this mandamus to get himſelf ſworn in. As to 
this, which was the fifth iſſue concerning the plaintiff's election, 


the jury by the direction of the court found for the defendant. As 


to the four other iſſues, they found for the plaintiff. 


Hugh Machell ver/. William Nevinſon, mayor of Ap- 
pleby in Weſtmorland. 


'T HE plaintiff ſued a mandamus out of the King's Bench, di- A corporation 


rected to the defendant, commanding him to ſwear the wet to cbule a 
mayor; the 


plaintiff into the office of a common-council-man of the corpora- common- 


tion, being duly choſen. To which the defendant returned, that council had a 


the plaintiff was not elected a common-council-man, as by the She chute 
writ was ſuppoſed. Upon which iſſue being joined, the iſſue was council men: 
tried at the bar, Saturday May q, this term. And upon the evi- your part 
dence it appeared, that the corporation was a corporation by preſcrip- mon co 
tion, conſiſting of a mayor, twelve aldermen, and ſixteen common- cannot pro- 
council-men, beſides the freemen at large; that the mayor was 2 —_ 
to be choſen out of the aldermen by the common-council, the alder- EE 
men to be choſen out of the common-council or freemen, and the council-men. 
common-council to be choſen out of the freemen by the common- 

council; and if the common-council were equally divided, then the 

aldermen were to vote; and if they were equally divided alſo, then 

the mayor had a caſting vote: that the mayor was to ſerve for a year, 

and until another was choſen; that the members uſed to be ſummoned 

to meet to chuſe a mayor, by order of the old mayor, and no certain 


time was fixed for the choice of a mayor, it uſed to be about M:- 


 chaelmas ; but 26 May 1674 an order was made by the mayor, al- 
dermen and common-council-men, that they ſhould for the future 


meet on the Monday before Michaelmas day every year, to chuſe a 


mayor, under a penalty inflicted upon every one of them that wilfully 
_ abſented himſelf: that at other days, for filling up vacancies of al- 


dermen or common- council- men, the mayor uſed to ſummon the 
body, and they never uſed to meet without ſuch a ſummons ; and 
when they met, acquainted them with the vacancy, and with the 
occaſion of the meeting, and always ſent out a ſummons for the 
meeting on the day, which they called the charter day : that the 
mayor, eleven aldermen, and fifteen common-council-men met 
23 September 1723, being the Monday before Michaelmas, in the 
+ | Moothall : 
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Moothall: the mayor declared, their meeting was to eled a mayor; 
upon which ſome of the common- council ſaid, there was a vacan. 
cy of an alderman and common-council-man, and they would firſt 
proceed to fill up thoſe vacancies ; but the mayor ſaid, they were 
filled up: upon which nine of the common-council withdrew into 
the council-chamber, fix of them ſtaying in the Moothall with the 


mayor: the nine elected the plaintiff a common-council-man, and 
ſigned a paper purporting their election, and brought it, and ten- 


dred it to the mayor, and defired him to ſwear the plaintiff; but 
he refuſed, and ſaid, currat lex. The plaintiff attempted to prove, 


that it was uſual to fill up vacancies the Monday before Maichaelmas, 


before they elected the mayor; but only one inſtance was given in 
evidence, of one Greg ſon choſe common-council-man on that day 
before the mayor was elected, and that but two years before the 
election of the plaintiff; and it did not appear, but the mayor di- 
rected the going to that election, and that all the common- council 
then living were preſent and conſenting. But all the witneſſes for 
the plaintiff agreed, they never knew before this time an inſtance of 
proceeding to fill up a vacancy, without the mayor's declaring the 
vacancy, and directing them to proceed to fill it up. 


The facts appearing thus upon the evidence, Sir Thomas Pengeliy 


his Majeſty's firſt ſerjeant, Sir Clement Wearg ſolicitor general, and 


Mr. Reeve and Mr. Beotle, inſiſted for the defendant : that upon 
the plaintiff's own evidence the election of him to be a common- 
council-man was a void election; for they ſaid, this being a cor- 
poration by preſcription, the right and manner of election was to 
be governed by the uſage : that for the election of aldermen and 
common-council-men at any other time but this Monday before 
M.chaelmas, it was agreed, there ought to be a preceding ſummons 
from the mayor for the corporation to meet: and ſo it was in caſe 
of election of mayors before the order in 1674 : that ſince 
that time a ſummons uſed to go to meet that day ; that that 
day was only for electing mayors, founded upon that order: that 
all the witneſſes agreed, the mayor uſed to declare the vacan- 
| cies of aldermen and common-council-men, and direct the com- 

mon-council-men to proceed to an election, and did not know an 


inſtance to the contrary till this time. But indeed they faid, the 


common- council thought they had a right to proceed to ſuch elec- 
tion, when they were met, without ſuch direction; but that was a 
miſtake in them, for there was no uſage to found ſuch opinion up- 
on: that though ſome of the witneſſes ſaid, they had ſeveral times 
elected aldermen and common-council-men this Monday before 
Michaelmas before they elected the mayor ; yet they could give but 
one inſtance, which was of one Greg ſon elected ſo common-coun- 
cil-man two years before the election in queſtion ; and they could 

| I | not 
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not ſay, but in that as other caſes they had a general memory of, 
though they could not recollect particular names, the mayor might 
direct the going to thoſe elections, and that all the common-coun- 
cil- men concurred in it: that the mayor's preſence being neceſſary 
| at the meeting He ought to preſide, and for avoiding confuſion 
| ought in reaſon to give directions, though he did not vote among 
E the common-council in the election; and that as the uſage gave the 
common-council a right of electing, the ſame uſage gave the mayor 
a right of directing when they ſhould proceed to the election. But 
in this caſe the mayor refuſed it, ſaid the vacancies were filled up, 
currat lex; that fix of the common- council did not go into the 
council-chamber, but ſtayed with the mayor; and therefore this not 
being a day appointed for chuſing common-council-men, nor no 
ſummons for that purpoſe, part of the common-council, though the 
major part, could not elect to bind the reſt ; and therefore they con- 
cluded, this election of the plaintiff was a void election. 
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But Mr. Attorney General Yorke, ſerjeants Comyns and Probyn, 
Mr. Hungerford and Mr. Uſter, argued, that the election of the 
plaintiff was good. They ſaid, that what the defendant's counſel 
inſiſted upon, was to put the whole power over the corporation in 
the mayor; and that to allow their objections, was to permit the 
mayor to take advantage of his own default. They urged, the aſ- 
ſembly here was regularly held, that all the common- council in 
being were there, that the mayor himſelf had no vote in the election 
of aldermen or common-council-men ; that his preſence was ne- 
ceſſary in the Moothall, but his aſſent to or approbation of the 
election was not neceffary ; that the mayor's withdrawing, when 
they were in the council-chamber, could not diſſolve the common- | 
council ; then nine going into the council-chamber was a majority | 
of the common-council, and their acts would bind the reſt, who | 
might have come in if they would, as all the witnefles proved: that 
the act of filling up the corporation was a neceſſary act, and ought 
to be ſupported, if by law it could. | 


" 
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The court were unanimous of opinion, that the election was 
void for the reaſons given by the council for the defendant; and 
laid it was almoſt the ſame caſe with that of the King verſ. Carliſie The King 
corporation, T, 6 G. B. R. 1720, where upon a return to a man- verſ Carliſle 
damus to reſtore Coulter to the office of a capital burgeſs, it appear. Pen. 
ed, that the power of removing a member was in the mayor and | 
aldermen, or major part of them; the ſummons was of the whole 
corporation to elect a recorder; and after that election was made, 


ut the mayor and aldermen ſeparated themſelves from the reſt, and 
js removed Coulter for miſbehaviour, &c. and held the removal was 


void, when there was no ſummons to meet as mayor .and alder- 
7 R | men, 
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| granted, be- 
Cauſe the ver- 


men, but only as part of the whole body. | By direction of the . 
the jury gave a verdict for the defendant. 2 


Sir Chriſtopher Muſgrave ver. Nevinſon, mayor of 
Appleby in Weſtmorland. 


HE plaintiff ſued a mandamus out of the King's Bench di- 
| rected to the defendant, commanding him to ſwear the 
plaintiff mayor of Appleby, being duly choſen, To which the de- 
fendant returned, the plaintiff was not elected mayor, as by the 


diet was given yrit was fuppoſed. Upon which iſſue being joined, it was tried 


againſt ev1- 

] Fir after 
trial at bar up- 
on a traverſe 
to the return 
of a manda- 


at the bar, Saturday May the gth this term. The conſtitution of 
the borough was admitted to be, that the mayor was to be choſen 
out of the aldermen. And therefore it was inſiſted upon by the 
defendant, that the plaintiff ſhould prove his being an alderman, 


nun where the And upon the evidence the fact appeared to be thus, v/z. that the 


queſtion was, 
whether the 
plaintiff was 
elected alder- 
man of Apple- 
by or not? 
Ante 514. 


5 December 1721 the mayor, aldermen, and all the common- 
council-men then alive, being fifteen (except one Reſbroot, who 
three or four of the plaintiffs witneſſes ſwore they believed was 
there, but he himſelf ſwore poſitively, that he was not there at 
the time Sir Chriſtopber Muſgrave was elected alderman, but came 
in after he was ſworn, giving a particular account of the circum- 
ſtances of the time he was ſent for that evening, and of the time 
of his coming into the room, and that he was told, Sir Chi 

was ſworn as he came along, and after he came they never aſked 
his vote) met at a publick houſe in Appleby to drink ſome punch, 
and the mayor had invited one or two of them to be there, to treat 
Sir Chriflopher Muſgrave, who was preſent ; that at the time of their 


meeting none of the common- council knew there was a vacancy of 


, 


an alderman, for one Warcup had ſigned and ſealed a reſignation of 
his office of alderman but the day before. After a glaſs or two 
had gone round, Mr. Chri//opherfon, a clergyman then in company, 
acquainted them, Warcup had reſigned, and produced his reſigna- 
tion, and propoſed the chuſing Sir Chritopher Muſgrave alderman: 
whereupon he aſked every common-council-man there (for in 
them only the election of alderman was, and the aldermen had 
nothing to do in the election, unleſs the common-council were 
equally divided) and they all conſented, except Barnes, Robinſon, and 
Lamb, who ſaid it was not convenient at that time of night, nor 
in that manner: upon which the mayor ſaid, if that was not right 
he would adjourn to the Moothall, to which Barnes replied, it wi 
not neceffary to give Sir Chri/topber the trouble to go to the Meet: 
ball, if all were agreed; for the marquis of Wharton was choſe at 
his houſe; but Lamb or Robinſon ſaid nothing: that afterwards the 
mayor ſent Carleton for the books: Sir Chriſtopber was entred Fa 
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zz books, and Non alderman, ani ated as fach awards in 


Ave aflemblies, till he was elected mayor. No evidence was given 
that the ſaid three common-council-men ever aſſented to the electi- 
on, but they were in company all the time aſter: nor were the 
.common=-council-men called over one by one by the proper officer, 
as was uſual in ſuch elections: nor were the common: council- men 
ſeparate from the aldermen, as likewiſe was uſual : and Dean ano- 
ther common=council-man ſwore, he was there; that he 


it, and no body after aſked him if he conſented: that he did not 


ſee Recbrook there when Sir Chrifopher was ſworn; and Rexhrook 
told him ſoon after, that he was not in the room when Sir Chri/to> 
ber was fworn: that the entry in the books of Marcup's reſigna- 
tion was made by Carleton the town=-clerk ſome time after Sir Chri- 
flopher was ſworn, a week or more, but it was by direction of the 
mayor given when Sir Chriſtopher was ſworn. This evidence bei 
ſummed up to the jury by lord chief juſtice Pratt, with great ſtre 
laid on the evidence for the defendant, they gave a verdict for the 
plaintiff, to the diſſatisfaction of the court, who looked upon the 
plaintiff's election to be void. For the body not being corporately 
aſſembled for want of a previous ſummons, but the meeting on- 


ly being to drink a glaſs of wine, and not knowing at the time of 


ir meeting of any vacancy of an alderman, and oppoſition be- 
ing made by three of the common- council, and no proof of their 
actually conſenting afterwards (which the court held abſolutely ne- 
- ceflary in ſuch a caſe as this) and it being expreſly ſworn by Re/- 
brook, that he was not there at the election or ſwearing of Sir 
Cbriflopher ; and in caſe of ſuch an accidental election the court 
held every member who had a right to vote, ought to be preſent 
and aſſent; they were of opinion, it was an election obtained by 
ſurprize, and conſequently void. After which, Saturday May 16, 
Mr, ſerjeant Pengelly, and the other counſel for the defendant, 


| moved for a new trial, the verdict being contrary to the evi- 


dence; which the court agreed; but then it was inſiſted on 
the counſel for the plaintiff, no new trial ſhould be granted af- 
ter a trial at bar, . ae facts were only left to the jury. But 
granting new trials in caſes at bar, is only where the jury do- 
termine againſt the law, or give a general verdict againſt the 


1 


expreſs direction of the court, as in the caſe of the Queen Queen again 


againſt Bewdley corporation, the jury found a general verdict, 


the verdict ſhould be found ſpecially; a new trial was granted, 
Trin. 11 Ann. B. R. Beſides, where verdicts are not concluſive 
to the right, new trials do not uſe to be granted, though the ver- 
dict is againſt evidence; as in ejectments, becauſe the party may 
bring new ejectments: 1 Salk. 648. Argent againſt Sir Marma- 
duke Darrell: 1 Salt. 650. Fenwick verſ. lady Groſvenor : Sir 


omas 


Bewdley cor» 
where the court had directed, and the counſel on both fides agreed, 5 ; 
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1 Thomas Jones 224, 5. King verſ. Fofter. Now here this verdict 


being in a mandamus does not conclude .the. right, for it may be 


tried afterwards in an information in nature of a quo war- 
ranto. But per totam curiam a new trial was granted. For 
they held, that where the evidence was doubtful, a new trial 


ſhould not be granted after a trial at a bar; and therefore it was de. 


njed in the caſe of Soams and Barnardiſtan, and the Queen werſ. 
the warden of the Fleet. But where it is againſt. evidence, it 
may. So is Stiles 462, 466, Wood werſ. Gunſton, for exceſſive da- 
mages, and yet the jury are the proper judges of the 
And the chief juſtice Pratt faid, a new trial was granted in the 
caſe of Sir YJoſ. Tilley againſt Roberts after a trial at bar, be- 
cauſe the verdict was againſt evidence, and the - queſtion was, 
compos or non compos, which was meer matter of fact. And af- 


terwards, Monday May 18. Mr. Attorney General moved in be. 
half of Sir Chriſtopber Muſgrave for a trial at bar next term. But 


upon a treaty the parties entred into a rule by conſent, that the 
corporation ſhould 11 June next proceed to an election of com- 
mon-council-men, aldermen, and mayor. 


Inhabitants of Bamber again/? the inhabitants of Hau- 


nington. 
See Shas N order was made by one juſtice of the peace, reciting that 
Par. Law, J. S. was taken wandring, &c. and reciting the place of his 


Dan 10 laſt legal ſettlement to be at Bamber, to ſend J. S. to Bamber, 
tit. Vagrant. Cc. Mr. Strode upon the 12th Ann. cap. 23. par 4. took ex- 
One juſtice Ception to this order, becauſe it was made by one juſtice; for 
cannot ende though one juſtice may make a paſs, to paſs him as a vagrant, 
place of halal yet there muſt be two juſtices to make an order to remove him to 
egal ſetle- the place of his laſt legal ſettlement ; the words of the act being, 
a * z. that he is to be ſent to the place of his laſt legal ſettlement by fuch 
par. 4. but order, and in ſuch manner, as by the laws of this realm other per- 
there mult be ſons likely to be chargeable to the pariſh are to be ſent. And upon 
8 conſidering the act, and the ſeveral par. 4, 5, 6, the court was of 
order. _ opinion, and the order was quaſhed. Mr. Huſſey council with 
e order, | : | | 5 
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The King ver/. Cawood. 


HE defandant was found guilty upon an information, for S. C. 1 Stre. 
ſetting up a bubble called the Nerth Sea, founded upon the % n e 
act of 6 Geo. 1. cap. 18. and was brought up ſeveral terms ago to diſcretion of 
receive judgment. And it was infiſted ſted on, that judgment ought be court, to 
to be given againſt him by that act, as if he had been found gui oy a 
of a premunire. And the court took time to conſider of it, and wirs or not a. 
in the mean time he was committed te the King's Bench priſon, Fuad per. 
and afterwards eſcaped ; but being retaken, he was brought May 18 oO N 
this term to receive judgment. And the court were all of opinion, * bubble con- 
that they were not obliged by that act, to give the whole judg- n . 
ment as in caſe of a premunire againſt him, but only ſuch part of oO 

it as in their diſcretions they ſhould think fit. And therefore a 

fine of 5 J. was ſet on the defendant, and judgment, that he ſhould 


remain in priſen during the King's pleaſure. 


| Jenney and others again/? Herle. Error C. R. 
Intr. Paſch. 9 Geo. B. R. Rot. 144. 


N an action on the caſe on ſeveral promiſes, there were five 5. C. 8 Mod. 

ſeveral counts in the declaration; as to four of them the defen- 26 
dants pleaded non aſſump/it, and ĩſſue was joined upon it; but aſtet- 3 . 59 
wards the plaintiffs entred a nolle proſequt as to them. But the Pray pay to 
other was upon a bill of exchange, wherein the plaintiff Herle in 56 19457 | 
the Common Pleas declared, that the defendants 27th of September gfe of the 


out of the 


17:0. at, Cc. according to the cuſtom of merchants made a bill money in your 


of exchange ſigned with their own hands, directed to John Pratt handy en 


ing tothe pro- 


by which the defendants did require the ſaid John Pratt to pay to prietors of the 
the plaintiff Herle 1945 l. upon demand, ex moneta per eandem Devonſhire 
billam menticnata tum fore in his hands ſpecrante ad proprietarios minen Mein 


- $8 | d l part of the 
quorundam bereditamentorum vccatorum the Devonſhire mines and conſideration 


quarries, exiſtente parte denariorum vocatorum the confideration wonen for the 


money pro emptione, Anglice the purchaſe, maneris de M Buck- — Ns 


ande that Pratt refuſed to accept the bill, whereby the defen- bill of ex- 
dants became liable to pay the plaintiff that ſum of money, and ge. 
being ſo liable promiſed to pay, &c. To this count the defendants 
demurred in the Common Pleas, and an interlocutory judgment 


| as given for the plaintiff Herle, a writ of inquiry executed, and 


1945 /. damages found, and final judgment in the Common Pleas 

tor Herle, Upon which the defendants brought a writ of error, 

And after argument by Mr. Solicitor General I for the plain- 
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riffs in error, and by ſerjeant Chapple for the defendant, the judg- 
ment of the Common Fleas was reverſed by Pratt chief juſtice, 
Forteſcue and Raymond juſtices, Powys being abſent ; they being of 
opinion, this was not a bill of exchange, but a bare appointment 
to pay money out of a particular fund, with a view of having it 
paid out of which fund the defendants probably drew the bill, 
and never deſigned the bill ſhould be payable at all events, but 


only out of the particular money mentioned in the bill, ſuppoſed 


to be in Mr. Pratt's hands. And it would be very miſchievous, 
to make ſuch notes as theſe, which are but appointments, bills of 
exchange ; for at that rate, if a tradeſman applies to a gentleman 
for money for his bill, ſays the gentleman, I will direct my ſteward 
to pay you, and writes to him, pay to JF. S. the money mention- 
ed in his bill out of my rents in your hands; the ſteward has no 
rents in his hands; it can never be imagined, the gentleman ſhould 
be liable to be ſued upon -this, as upon a bill of exchange. And 
the caſe of Jocelin and Laſerre was cited, which was Paſch. 
Pray pay out 1 Geo. 1. B. R. where a bill was drawn upon an agent of a regi- 
wh ment, pray pay out of my growing ſubſiſtence, &c. and adjudged 
ence, no bill no bill of exchange. And though the council objected, the reaſon 
of exchange. of that caſe was, becauſe it depended upon a contingency, yet 
juſtice Forteſcue ſaid, the reaſon was, becauſe it was payable out of 
a particular fund; and if that was the reaſon of it, it is the caſe 
in point. There was alſo cited in the argument of this caſe, the 
See Smith caſe of Smith verſ. Boheme, M. 1 Geo. B. R. where the note was, 
| _ Benet 1 promiſe to pay J. S. ſo much money, or render the body of 
iner Morris F. N. to priſon before ſuch a day; and it was adjudged to be no 
and Lee. negotiable note within the act of parliament, and that an action 
I r e could not be maintained on that note within that law; becauſe the 
py Fo. ine money was not abſolutely payable, but it depended upon a contin- 
body of J. N. gency, whether he would ſurrender J. N. to priſon, or not. Judg- 
kgs e ment was reverſed, Tueſday June 9, 1724. 
mas, no ne- 
gotiable note. 


Morris and len | ver/. John Watkins. 


Intr. 77 iu. 9 Geo. B. R. 


Declaration I HE plaintiffs declared againſt the defendant, as a prifoner in 
againlt a pri- cuſtody of the ſheriff of Monmouth, in debt upon a bond 
ſoner in cuſto- , 2 . he other 
dy mult ſhew for 100/, and the declaration was, Bridget Morris and the other 
ar whoſe ſuit plaintiffs queruntur de Jobanne Watkins clerico, in cuſlodia Henri 
%%% Morgan arnugeri, vicecomitis comitatus Monmouth, virtule byeri 
85 domini regis vocati, a latitat, e curia banci regis emanantis, d 

eidem vicccomiti directi, de placito quod reddat eis 100 J. &c. And 


on demurrer the exception to the declaration was, that by the ſla- 
| | i tute 


F "dt. . 
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ute of 4 5 Will & Mar. c. 21. par. 3. it is enacted, that in 
all declarations againſt any priſoner detained by virtue of any pro- 


| ceſs iſſued out of the King's Bench, it ſhall be alleged, in cuſtody 


of what ſheriff, &c. ſuch priſoner ſhall be at the time of ſuch 


declaration, by virtue of the proceſs of the ſaid court, at the ſuit 


of the plaintiff; and it did not appear by this declaration, that the 


| defendant was in cuſtody at the ſuit of the plaintiff. And after 


this had hung two or three terms, this term June 20. the court 
gave judgment for the plaintiffs, for they would explain at whoſe 
ſuit the /atitat was, by the following words, de placito qued reddat 
cis, i. e. the plaintiffs, the 100 J. for if the latitat was, that the 
defendant reddat to the plaintiffs 100/. it muſt be underſtood, at 
their ſuit. 5 | 


The King ver / Godfrey. 


N order made upon the defendant to maintain a baſtard child Ia an order to 


was quaſhed, becauſe though in the complaint it was alleged, tan 
the child was born in the pariſh of Hitebin in Hertfordſhire, e, e 


juſtices from whence it could be collected, in what pariſh the child 3 
was born. And a caſe was cited by Mr. Lee, the Queen verſ. Law, e. 37. 
Biddington, Paſch. 10 Ann. where ſuch an order was quaſhed for ſec. 24 
this very exception. Mr. Lee for quaſhing the order, Mr. Co- 


ningesbye for maintaining "i 


. 


| The King ver/. Crowhurſt. 


Þ,** defendant was indicted at the quarter-ſeſſions of the In an india- 
county of Kent, as overſeer of the pariſh of Swanſcombe in ment for dif- 


that county, for diſobeying an order made by two juſtices of that — jut. 


county, whereby they ordered the church-wardens and overſeers of tices, if de 


that pariſh to pay 45. per week to the keeper of the houſe of 9%" $4: 
correction there for the maintenance of one Baker a lunatic com- un, ir fs il. 
mitted to that houſe of correction, as long as Baker ſhould con- 


tinue there in cuſtody : and the indictment ſet out, that the defen- 


dant was one of the overſeers, c. and had notice of the order, and 
was requeſted to pay the 4 5. per week by the keeper of the houſe 
of correction, but had not paid it, &c. And upon a demurrer to 
this indictment, it being removed into the King's Bench by certi- 
rar, exception was taken by ſerjeant Baines, that there was no 
politive averment in the indictment, that the two juſtices had 
made ſuch an order; for it was only by way of recital, quod cum 


the two juſtices made an order, &c. and for this reaſon two in- 


dictments 


| n ek yet it muſt appear 
there was no adjudication. by the juſtices, nor no words of the in what pariſh 


Ry” 
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5 dictments were quaſhed for net obeying an order for receiving 
baſtard child. Salk. 371. the King verſ. Whetebead. And 
there was ſuch an order, which ought to be politively alleged, 

could be no diſobedicace of it. Mr. Reeve for the King 
that in treſpaſs the declaration will be ill, if it is laid with a 
cum, becauſe then the whole declaration is but recital, and there i; 
no poſitive averment at all. But an action for diſturbing the 
plaintiff in enjoyment of his common laid with cumque etiam the 
plaintiff had a right of common, is good. 2 Med. 142. Stylemen 
verſ. Patrick, And he cited the caſe of the Queen verſ. Goddard 
and Carleton, Trin. eee — an indictment for 
forging the aſſignment of a it was, cum teftatum exifii 
per « indenturam, that J. S. demiſed, &c. the 3 
falſo fabricauit quandam affignattonem in ſcriptis of that leaſe, 
clyus tenor ſequitur in baec verba, and then {et out the affignment, 
Sc. and exception being taken, that the leaſe was ill ſet out, be- 
cCauſe it was with a quad cum, which is not poſitive; yet H. 
chief juſtice and the other judges held, it was well enough, be- 
cauſe it was only by way of recital that the leaſe was laid, but the 
forging of the aſſignment was laid poſitively, which was ſufficient. 
So here the order is only ſet out by way of recital, but the non- 
payment of the 45s. per week, c. is poſitively alleged. Sed un 
allacatur, for per curiam if there was no order, there could be no 
breach of that order, and therefore that ought to be poſitively aſ- 
leged. And as to the caſe of the Queen v. Carleton, the forgery 
was the offenſe, and that was poſitively averred ; however, though 
the court ſeemed then to be of that opinion in that caſe, yet it 
was never adjudged, for the cauſe was not determined, nor judg- 
ment ever given upon that indictment. And the caſe cited out of 

Solkeld is in point. And judgment was given for the defendant. 


The King ver. Burridge. 


5 C. 8 Aled. A N information was filed in this court againſt the defendant 
1 late mayor of Tiverton, for voluntarily abſenting himſelf the 
3 . day appointed by the conſtitution of the borough for electing a 
went the pro perſon to ſucceed him in that office for the year enſuing, whereby 
ſecmora2dfe> the corporation was hindred from procceding to the election, Ec. 
into a cole by And iſſue being, joined, on not guilty, a rule was entred into by 
conſent, that conſent of the council on both ſides, that the ſheriff of Deu 
che mat thould attend the maſter of the office with the frecholders book, 


forty eight and that he ſhould name forty-cight out of the book, and each 


out of the 
feecholders book, and each party ſhall ſtrike ove twelve of them, and that the ſheriff ſhall return the n. 
due of the forty-eight to try the cauſe at the aſſiſes ; and at the trial the defendant challenges the array fs 
want of buudredory, it is a contemp!, and an attachment ſhall be granted. | 6 
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party ſhould ſtrike twelve apiece, and that the ſheriff ſhould return 
twenty-four reſidue of the forty-eight, pro triatione exitus in hac 


cauſa juncti ad proxi mas aſfiſas in et pro comitatu praedicilo tenendas. 


Accordingly the maſter ſtruck the forty-eight, and each party 


ſtruck out twelve, but the defendant's agent ſtruck out three of the 


four hundredors. Notice of this was took, when they were be- 
fore the maſter, that there were but four hundredors; and the 


defendant's agent was told, that if they were partial, they might 


be challenged upon the trial, and that they ſhould. ſtand the laſt in 
the panel ; and the proſecutor offered to conſent, that they ſhould 
not be upon the jury at the trial; and there was an attendance 
before lord chief juſtice Pratt about it. Yet notwithſtanding this, 
the defendants perſiſted in ſtriking them out. And when the 


cauſe came down to trial at laſt Lent aſſiſes held for the county of 
Devon before Mr. juſtice Denton, the council for the defendant 


challenged the array for want of hundredors. The council for the 
proſecutor produced the rule of court, and infiſted, the challenge 


ſhould not be received. But the judge ſaid, he would receive the 


challenge, and leave the parties, if it was a breach of the rule, to 


proſecute for the contempt. Upon which the council for the pro- 


ſecutor pleaded the rule as a counterplea to the challenge; but Mr. 
juſtice Denton being of opinion, that the rule did not bar the de- 


fendant from taking this challenge, he allowed it, and the panel 


was quaſhed. Upon which a motion was made for an attachment 


againſt the defendant, for a contempt in taking this challenge, in 


breach of the rule hy conſent, And a day being given to ſhew 
cauſe, Serjeants Chapple, Shepherd, and Eyre, and Mr. Huſſey, and 
Mr. Fazakerly, for the defendant inſiſted, that the taking this 


challenge was no expreſs breach of the rule within the words of 


it, becauſe the words do not ſhew, there was any conſent to wave 
any challenge. The conſent imports no more, than that the 
maſter ſhould ſtrike the jury in the manner mentioned in the rule, 


Inſtead of the ſheriff returning it in the uſual way; and in theſe 


fort of rules in the Common Pleas they make the parties expreſly 
conſent, not to challenge for want of hundredors ; which ſhews' 
the opinion of that court to be, that without theſe expreſs words 
the rule would not reſtrain- ſuch challenges, and fo have ſome 
rules been drawn up in this court. In Queen Eligabeth's time the 


rule was, quo nulla calumnia fit ex uirique parte panelld, as 
3 Keb. 740. the King verſ. Kiffin, after a trial at bar was ordered, 


a motion was made, that it might be added to the rule for the 
maſter to ſtrike the jury, that the defendant ſhould not challenge 
for want of hundredors ; but the court held, they could not de- 
prive the defendant of the privilege of challenge, which the law 
allowed him. And ſo is Stile 233. and that the defendant vas 
juſtly intituled to all legal advantages, if by his own conſent he 
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has not barred himſelf from them, which he has not done in this 
caſe, And in the firſt of this King, between the King and Sher. 
wood, a motion was made, that the defendant ſhould conſent not 
to challenge for want of hundredors, and the rule was drawn y 


ſo by conſent. Beſides, if it was a doubtful caſe, it would be hard 


to grant an attachment, now the judge of aſſiſe allowed the chal. 
lenge, notwithſtanding the counter-plea of this rule. On the other 
ſide Mr. ſerjeant Penge/ly, Mr, Reeve, ſerjeant Guide, Mr. Worth, 
and Mr, Vebber, argued for the King, that this was a plain breach 
„of the rule, and a contempt to the court, and only a contrivance 
to put off the trial. And of that opinion was Pratt chief juſtice, 


and Forteſcue and Raymond juſtices. For the conſent in the rule is, 


that the ſheriff ſhall return the twenty-four, reſidue of the forty. 
eight, for trial of the iſſue of the cauſe; but the challenge to the 
array 1s a challenge to the return of this jury by the lherif which 
the defendant had conſented the ſheriff ſhould return ; and there- 
fore it plainly defeats the effect, the defendant had before conſented 
the rule ſhould have. And though it is not in words expreſſed in 
the rule, that the defendants ſhould wave this ſort of challenge; 
vet it is a 3 implied waver of it, becauſe if this challenge is 


allowed, the trial cannot proceed, as the rule by conſent intended: 


and it looks very like a concerted contrivance, only to put off the 
trial; becauſe if this array ſhould not be quaſhed for this chal- 
lenge, the defendant would not be prejudiced ; for if any of thok: 
hundredors had been partial, and not indifferent perſons, the de- 
- fendant might have challenged them by the poll; but that would 
not have put off the trial, for then the jury might have been made 
up by the fales; but there can be no tales, when the panel is 
quaſhed. The caſes of the King very. Kriffin, 3 Keb. 740. and 
Stiles 233. were of trials at bar, where the party's conſent is not 


added to the rule, but the court makes it by their authority without 


ſuch conſent, But for trials at 2% prius the conſent of the pu- 
ties is required, And an attachment was granted againſt the de- 


tendant abſolutely, June the 1oth this term, by the ſaid three 


judges, Porys juſtice being abſent, 


8. C. 1 Stra. Burgeſs ver. Bracher. 


$9 


Ar "ed to | 

ride without a I) EBT for a penalty of 40 J. for non- performance of articles 
om oy BBD” entred into between the plaintiff and defendant, for running 
pon: the a- A horſe-race. Upon nil debet pleaded, and a verdict for the plaintiff, 


verment was, ſericant Chapple moved i . | 
that the plain- ſerje ſple moved in arreſt of judgment, that one of the agree 


tiff rid „%% ments in the articles was, that the rider of each horſe ſhould ride 


baculs et fia- abſque flagello vel baculo, vel aliis armis, Anglice weapons, fprattsr 
% v4 4 cereas et calcaria ; and the plaintiff among the other neceſſary fad 
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alter viedick. 1 | alleged 
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alleged in the declaration avers, that the rider of his horſe came at 
the time to the ſtarting place upon the back of his horſe cum ocreis 
et calcaribus, ſed fine flagello et baculo, vel aliis armis, ready to 
ride the courſe ; and then ſets out, that the defendant was then 
and there upon his horſe juſt in the ſame manner, and that the 
plaintiff's rider and the defendant then and there in forma pracdifte 
being upon the faid horſes did ſtart and run, and the plaintiff's 
horſe won the race, &c. ſo that this averment being, that the 


plaintiff's rider did ride ab/que baculo ef flagello, he might have 


either a ſtick or a whip, for the averment is, he had not both ; 
but if he had either, he-did not ride according to the agreement ; 


and therefore the plaintiff has not intituled himſelf to this action, 
| becauſe he has not ſhewn, he ran according to the agreement in 
the articles. But the court ſeemed all. to incline, this would have 


been good upon a demurrer, becauſe the averment being, that he 
rid abſque flagello et baculo, vel aliis armis, &c, that vel made the 
whole ſentence disjunctive, and was as much as faying, he rid 
without a whip or a ſtick, or other weapon: however, all the judges 


were clear of opinion, it was ſufficient after a verdi& ; and whe- 


ther it would be good or not on a demurrer, it is certainly good 
after a verdict; for they could not but intend, that it was proved 
upon the trial, that the rider rid without either whip or ſtick, ac- 
cording to the articles ; otherwiſe the judge who tried the cauſe 
would not have permitted the jury to have found for the plaintiff. 


And fo the truth was, for it was tried before juſtice Raymond, Lent © 


aſſiſes, at Taunton. And therefore judgment was given for the 


plaintiff, June the 15th, 1724. 1 Salk, 325. Halt's opinion; 
I Bulſir. 293. Cox's caſe; Cro, Eliz. 229. Hopkins verſ. Stafford; 


and Moore 239. were cited. And for the defendant Cre. Elix. 348. 
1 Leon. 124, 5. were cited. | | 


Mich. 
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| The King very. Hen. Chaveney. 
Convietion for HE defendant was convicted before a juſtice of peace of 


pr Ng 5 the county of Leiceſter, for curſing and ſwearing a gret 
cs ale tit number of oaths. And the conviction being removed 


out. | into this court by certiorari, it was quaſhed November 
3 5 the gth, 1724. firſt, becauſe it was in Engliſb; ſecondly, becauſe 
eee — the oaths were not ſet out in the conviction; on the motion of 


ling, ſame Mr. Fazakerley for the defendant. 


reſolution. | 
The King wver/. Will. Chaundler. 


8. C. 8 Rep. "Fi HE defendant was indicted at the general quarter-ſeſſions of 
_ LE the peace for the county of Milis, for that Alice Hunt exi- 
S. C. ente gravida cum foetu illegitimo, which ſhe affirmed to be by the 
Indietment ſaid William Chaundler of Uphaven in the ſaid county begotten; 
& * he the ſaid J/illiam Chaundler praemiſſorum non ignarus, ea inten- 
for ſecrexing 710ne ad impediendum et obſtruendum evidentiam of the ſaid Alice, 
gn | ba 4% et concernente praemiſſa, et executionem juris pro crimine pra 
bh "be defen diclo eludere, 18 Nevembris anno domini Georgii regis 10, wi 
dant, to bin- armis apud Uphaven praedictum in comitatu praedifto duxit et duc 
Ger ber eV caiſuvit the ſaid Alice ad loca incognita, et perſonam ipſius Alicia! 
dence, and to + fs 0 : ; 4 5 0 
elude the exe 0cCutavit, Anglice did ſecrete, and the ſaid Alice continue pole 
cut on of the fucuſgue cecultavit, et adbuc cccultat ; in malum exemplum aliorun, 
ene ct contra pacem dicti domini regis, coronam et dignitatem ſuas, &c. 
crime afore „ e e i 3 / F 
ſaid. To this indictment removed into this court by certiorari, the de- 
| fendant demurred : and judgment was given for the defendant, that 
this indictment was not maintainable; it being no offenſe, for which 
an indictment would lie, as this fact is charged. | 


- 


Richard 
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N N an action on the caſe for words, the plaintiff after the uſual 
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Richard Aſton, Eſq; againſt Joſeph Blagrave. 


S. C. 8 Mod. 


270. 
1 Stra. 617. 


0 
Mr. A. is a 


character of his good behaviour ſet out, that whereas the firſt taſcal, a dil. 


of Ocrober in the fifth year of his Majeſty's reign, and for many 
years before, he was and yet is a juſtice of the peace for the county 
of Berks, and behaved himſelf juſtly and honeſtly in that office, 
that the defendant, intending to ſcandalize him, and bring him 


into diſrepute, the ſaid firſt of October at Wantage in Berks, having 


lain, and a 

lyar ; ſpoke 

of a juſtice of 

peace in exe- 

cution of his 
fice. 


a diſcourſe with divers of the King's ſubjects de praefato Richard, 


et de executione ſua offictt ſui juſticiarii ad pacem praedicti, adtunc 


et ibidem in praeſentia et auditu quamplurimorum dicti domini regis 


nunc ſubditorum tunc ibi praeſentium, falſo et malitioſe dixit et pro- 
palavit, et alta voce publicavit, de praedicto Richardo, adtunc uno ju- 


fliciariorum pacis ut pracfertur exiſtente, et de executione ſua officit 


ſui praedicti, baec fitta ſcandaloſa et defamatoria verba 2 ſe- 


quentia, viz, Mr. Afton (innuendo the plaintiff) is a raſcal, a vil- 
lain, and a lyar ; ad damnum 20/. On not guilty pleaded, verdict 
was found for the plaintiff, and damages given 2/. 10s. And 
after ſeveral motions in arreſt of judgment, that theſe words were 
not actionable, becauſe they were general words of an uncertain 
ſignification; and words of heat only ought to be took in mitiori 
ſenſu, and could not be properly applied to the plaintiff as in exe- 
cution of his office: for which purpoſe ſerjeant Giraler for the de- 


ſpoke of a juſtice of peace ; he is a fool, an aſs, and a beetle-headed 
juſtice: after verdi& for the plaintiff judgment was arreſted by 


Halter chief juſtice, Windham and To1iſden juſtices, contrary to 


the opinion of Mallet. Cro. Ja. 58. Sir Jobn Hollis verſ. Briſcow, 
* Your maſter is a baſe raſcally villain, and is neither nobleman, 


knight, or gentleman, but a moſt villainous raſcal, and by un- 


© juſt means doth moſt villainouſly take other mens rights from 


them, and keeps a company of thieves and traitors to do miſ- 
chief,“ &c. ſpoke of a juſtice of peace, held not actionable by 
three juſtices againſt two. Caſes in parl. Price verſ. Devall, 12. 
But he admitted, the defendant might have been bound to his good 
behaviour for ſpeaking the words in the declaration. But November 
the 26th this term lord chief juſtice Pratt, my brothers Powys and 
Forteſcue, and myſelf, gave our opinions, that the words were 
actionable, they being laid to have been ſpoken of the plaintiff in 
the execution of his office, and ſo found: ſo that it is the ſame as 


fendant cited 1 Lev. 52. Bill verſ. Neal, in an action for words 


if the defendant had ſaid, that the plaintiff is a villain in the exe- 


cution of his office, a raſcal in the execution of his office, and a 
lar in the execution of his office; which carry with them a great 
7U N ſcandal, 


\ 


* 
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ſcandal, and in common underſtanding import a great imputation 
againſt the plaintiff's integrity and behaviour in that office ; and 
therefore none of the caſes cited come up to this caſe. And judg. 
ment was given for the plaintiff, Serjeant Webb council for the 
plaintiff, | | 
4 The King ver/. Pollard and Taylor. 
204. 


The proſecu- Z he E defendants were ſeverally indicted for receiving goods 
tor may indict ſtole by one Fifter, knowing them to be ſtolen, as for a 
N ge ha miſdemeanor, contra formam ſtatuti. Upon not guilty pleaded 
knowing them they were found guilty at 7; prius before lord chief juſtice Pratt. 
to be ttolen, And Mr. ſerjeant Grove, Mr. Ketelbey, and Mr. common ſerjeant 
fly or wil Lingard, moved in arreſt of judgment, that by the 3 & 4 of Will 
demeanor, at & Mar. c. g. ſect. 5. this offenſe was made felony ; but by a ſub- 
are oy fr ſequent ſtatute, 5 Arn. c. 31. the receiver may be tried as for a 
'* ” miſdemeanor, if the principal felon cannot be taken and convicted: 
but if the principal can be took, then the counſel for the defendants 
inſiſted, the receiver could not be profecuted as for a miſdemeanor ; 


and therefore it is neceſſary in ſuch an indictment as this, to aver, 


that the principal felon could not be taken: but in fact they ſaid 


Fofter was afterwards taken, and tried for the felony, and acquitted; 
and there is no ſuch averment in the indictment. But the judges 
held, upon confideration of the ſtatutes, that the proſecutor had 
his election, to profecute either for felony or miſdemeanor ; and 
though there have been ſeveral indictments for ſuch offenſes, yet 
none have had any ſuch averment, as is inſiſted on to be neceſſary 
by the counſel for the defendant. Mr. ſerjeant Whitaker and 


Mr. Reeve for the King. Judgment was given for the proſecutor, | 


Tune the 17th, 1724. 


Stu. 826, Serle adminiſtrator of George Serle der/. lord Barringto 


2 
1840 adminiſtrator of Mr. Wildman. 
| od. 278. 

5. e. : ; | 

OBEY F Snot 35 debt upon an old bond dated 1695, the defendant pleaded 
vot be granted | payment of the money in the condition before the action brought, 


forthe Plan according to the act for amendment of the law; and iſſue being 
tiff, when he ; 


5s nonſuited at joined upon it, at the trial the defendant inſiſted on the length 0! 
niſi pri. time, as a preſumprive evidence that the money was paid, and ſo 


put the plaintiff to prove payment of the intereſt, &c. To anſwer. 


which the plaintiff produced the bond, with two indorſements 

upon it under the obligee's hand of receipts for intereſt, one date 

in 1699, and the other in 1707. But Pratt chief juſtice ſeemed 

to be of opinion, that theſe being only entries under the _ 
I 


= 
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hand, who had the bond in his cuſtody, and might enter what he 
pleaſed upon it, could not be evidence for him, nor for his admi- 


niſtrator, though they would have been good evidence againſt him,“ 


that the intereſt was paid: and therefore he did not ſuffer them to 


be given in evidence to the jury, but told the council for the plaintiff, 


he would give them leave to move the court for their opinion. 
And thereupon the plaintiff's council ſuffered the plaintiff to be 


nonſuited. And now the 18th of June this term Mr. ſolicitor 


general Wearg and Mr. Fazakerley moved the court upon the caſe 
as before ſtated, and prayed, that the nonſuit might be ſet aſide, 


and a new trial granted. But Forteſcue and Raymond juſtices were 


of opinion, that the nonſuit being recorded, the plaintiff was out 


of court, and could not have the motion granted. And the mo- 


tion was denied. Afterwards a new action was brought on the 
ſame bond, and on the trial before me, I admitted the indorſements 
to be read, and the jury found for the plaintiff. Upon which a 


bill of exceptions being tendred, I figned it. And afterwards judg- 
ment was given for the plaintiff, and on error brought affirmed in 


* 


the houſe of peers. 


4 The inhabitants of St. John Baptiſt in the Deviſes againſi 


the inhabitants of St. James in Biſhops Cannings. 


WO juſtices by an order removed Warren from St. Jobe > C. Si. 
Baptiſt to Biſhops Cannings. Upon an appeal to the quarter- Being bound 
ſeſſions they quaſhed the order of the two juſtices, and ſent him a» ada 


back to St, John Baptiſt, as the place of his laſt legal ſettlement ; 


and ſerving 
will not make 


which orders being removed into the King's Bench by certiorari, a ſeulement 
the order of ſeſſions ſtated the fact ſpecially, viz. that Warren was without inha- 


bound by his father apprentice to J. S. who lived in &. John Baptiſt, 
by indenture for ſeven years, and Warren ſerved his time, but never 
lay one night in St. Jobn Baptiſt, but worked there, and at night 
came and lay with his father at Biſtops Cannings, his father all 
that time finding him meat and drink (except fair-days, market- 


biting, 


days and Saturdays, when he eat with his maſter) and waſhing - 


and lodging, according to his covenant in the indenture of appren- 
ticeſhip. And Forteſcue and Raymond juſtices (Pratt abſente, and 
Pouys dubitante) quaſhed the order of ſeſſions, becauſe binding an 
apprentice and ſerving will not make a ſettlement, but the ſettle- 
ment muſt be by inhabiting, which cannot be, but where the party 


lodges, June the 22d, 1724. 
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* stephen Biggs againſt William Benger and Richard ö 


Greenfield. 
S. C. 1 Stra. | i | 5, = 
<A Pe Intr. Hil. 9 Geo. B. R. 
againſt B. and | BEE | 
C. for entring 6 © HE plaintiff brought an action of treſpaſs againſt the defen- 
or rags 1 8 dants, for that they the 2oth of September 4 Geo. vi et armis 


ing away, and the houſe, barn and cloſe of the plaintiff's at Manning ford in the 


— county of Vilts broke and entred, and the goods and chattels of 


aſe; B. lets the plaintiff, viz. 100 quarters of wheat, Fc. there found, took 


Judgment go and carried away, and converted and diſpoſed to their own uſe; 


by default ; 


C juftifes, fc" that the defendants 21 September 4 Geo. broke and entred 


that B. de- into another houſe and cloſe of the plaintiffs at Manning ford afore- 
ay oy ſaid, and kept him out of poſſeſſion from the ſaid 21ſt of September 
ro and fo to the exhibiting his bill; damage 200 1. And judgment was given 


rent-arrear againſt the defendant Benger by default; but the defendant Green- 


he as ſervant field, pleaded in bar as to the vi et armis, and all the treſpaſs praeter 


of B. and by : l f 
bis command, Intrationem domus horre: et clauſorum fraedictorum, et captionem 


entred, Se. aſportationem et diſpaſitionem of the ſaid goods and chattels, not 
_—— a guilty, Upon which iflue was joined. As to the ſaid entry into 
ſtreſs, and put the houſe, barn and cloſes aforeſaid, and taking, carrying away, 
them into , and diſpoſing and converting the ſaid goods to his own uſe, he 
Gt the plain. Pleads, that before the ſaid treſpaſs, viz. March 25, anno domini 
tif requeſted 1713, the ſaid William Benger demiſed to the plaintiff one meſuage 
e ee, and five cloſes with the appurtenances, of which the ſaid houſe, 
ſell the goods, barn and cloſes mentioned in the declaration are and at the time 
and to pay the when, &c. were parcel, to hold to the plaintiff from the ſaid 25th 
e nlp day of March for one whole year from thence next following, and 
ſatisfaction of from year to year, as long as it ſhould pleaſe the ſaid William and 
on N N Stephen, rendring 20 J. per annum rent, payable at every year's end 
= olaintif that the plaintiff ſhould occupy the premiſſes: that the plaintiff 
replied de in. entred 26 March 1713. and held them to the 25th of March 1717. 
7 , e, and becauſe 80 “. for four years rent was in arrear, he as ſervant 
le, that be Of the ſaid William Benger and by his command entred into the 
gave licence ſaid houſe, barn and cloſes (the doors being open) and took the 
. ſaid goods as a diſtreſs, and carried them away, and put them into 
C. rejoined, A pound overt; and thereupon the plaintiff requeſted and gave li- 
2 _—_ cence to the defendant Richard to ſell the ſaid goods, and to pay 
tavee: the the money ariſing thereby to the ſaid William towards ſatisfaction 
jury found a of the ſaid 80 J. to him ſo due for rent; per quod the ſaid defen- 

121 7 dant Richard virtute requiſitionis et licentiae praedictarum then and 
damages a. there fold the ſaid goods and chattels, and the money from thence 
gainlt B. 89 “ arifing, amounting to 40 J. and no more, he paid to the ſaid Wi 
&c. andju's- jam towards ſatisfaction of the ſaid 8 37. Cc. quae ſunt eaeden 


mentagainſt F i 
was arrcfted. | fr aclio 
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frafli et intratio domus borrei et clauſorum praedicterum et bonorum 
"Ut catallorum captio aſportatio et diſpoſitio, &c. The plaintiff re- 


plied, praedictus Richardus de injuria ſua propria diebus et 
amo ſupradifis in the declaration mentioned praedicta domum 


- berrea et clauſa fregit et intravit, et bona et catalla of the plaintiff 


took, carried away, and converted to his own uſe ; ab/gue boc 
that the plaintiff /icentiavif eundem Richardum ad vendendum bona 
et catalla praedifa, as in the ſaid defendant's plea is alleged, Sc. 
The defendant rejoined, that the ſaid Stephen licentiavit the ſaid 
defendant Richard to ſell the faid goods and chattels, as he had 
alleged; et de boc ponit ſe ſuper patriam. And the plaintiff joined 


iſſue, and a venire was awarded, as well to try that iſſue, as to in- 


quire what damages the plaintiff ought to recover againſt Milliam 


Benger ; and a verdict was found for the defendant Richard upon 
the iſſue, and the jury aſſeſſed damages againſt V. Benger 8g /. 
coſts 405. A motion having been made, that the judgment ought 
to be arreſted againſt Berger, ſince the jury had found, that the 
plaintiff had licenſed the defendant Greenfield to ſell the goods, 
which went to the whole, the jury having aſſeſſed intire damages 
againſt Benger ; a rule was made to ſtay judgment, until, Cc. 
The 8th of November ſerjeant Webb ard Mr. Gapper moved for 
the plaintiff, that the rule might be diſcharged, and that the plain- 
tiff might have his judgment againſt Benger. And they ſaid, the 
difference was, where an action was brought upon a contract, 
which was joint in its nature, againſt ſeyeral defendants, and where 
upon a fort, as for a treſpaſs; in the firſt caſe, if one pleads a 
x that goes. to the whole, and upon iſſue joined it is found for 
him, and the other lets an interlocutory judgment go againſt him 
by default, the plaintiff cannot have final judgment againſt him ; 
ſo is 1 Lev, 63. Porter againſt Harris. In covenant againſt two far 
not building a houſe for the plaintiff according to their covenant, 
judgment was againſt one by default, and . other defendant 


pleaded performance, and it was found for him, and judgment was 


arreſted as to him who let judgment go by default, becauſe in 
covenant debt or other contract, which is joint, one cannot be 


convicted without the other, and by the verdict for one defendant, 


that the covenant is performed, it appears, the plaintiff has no 
cauſe of action. But ſays that caſe, in treſpaſs one defendant may 
be guilty and the other not. In Cro. Fac. 134. Marler verſ. 
Ayliffe and Eylett : treſpaſs for taking of a gun and dagger from 
him; A. juſtified, becauſe the plaintiff aſſaulted J. S. with them, 
and for the ſafe guard of J. S. he took them from the plaintiff, 
E. pleaded not guilty ; the plaintiff replied againſt him who juſti- 
hed, de ſon tort demeſn', and the iſſue was found for the defen- 
dant A. and the ſame jury found E. guilty, and aſſeſſed damages 
and coſts; and upon a motion in arreſt of judgment for E. the 
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court held, that the plaintiff ſhould have judgment, becauſe * 


found guilty, and cannot take advantage of A. s juſtification; for it 
ſhall be intended, he took the gun, Sc. at another time without 
cauſe: but if one defendant juſtifies by the gift of goods, ſo that he 
deſtroys the plaintiff's title, and ſhews that he has no cauſe of ac- 
tion, which is found for that defendant; no judgment can be againſt 
the other defendant, though he is found guilty; becauſe it appears 
to the court, the plaintiff had no cauſe of action. They cited alſo 
1 Salk. 23. where in an indebitatus aſſumpfit againſt A. and B. and 
judgment againſt A. by default; B. pleaded payment, and iſſue 
thereupon ; Holt chief juſtice at ui prius ſaid, that no finding upon 
that iſſue could diſcharge A. for he had confeſſed the whole. To 


apply this to the preſent caſe, they ſaid this was an action of treſ- 


paſs, and therefore judgment might be againſt one defendant, and 
the other found not guilty at all; that the matter upon which iſſue 
was taken and a verdict found for the defendant Greenfield, did 
not go to the whole, but only as to the converting and diſpoſing 


of the goods to his uſe, viz. that it was done by licence of the 


plaintiff; but the licence did not go to the breaking and entry of 
the houſe, Sc. And as in the before cited caſe in Cro. Jac. the 
court intended, that E. Wio was found guilty, took the gun, Ge. 
at another time; ſo here the court would intend, Benger's treſpals 
was committed by him at another time; and therefore the plaintiff 
ought to have his judgment againſt Benger. E contra it was ar- 


gued by ſerjeant Eyre for the defendant Benger, that if in a ple 


perſonal againſt divers defendants the one defendant pleads in bar 
to parcel, or which extends only to him that pleads it, and the 
other pleads a plea that goes to the whole; that laſt plea ſhall firſt 


be tried, 'becauſe it goes to the whole, and the other defendant 


ſhall have advantage of it; for in a perſonal action the diſcharge of 
one is the diſcharge of both. Co. Lit. 125. So it is held in that 
caſe in Cro, Fac. 134. that if one of the defendants juſtifies by : 
gift of the goods, which is found for that defendant, no judgment 
can be given againſt the other defendant, becauſe it appears to the 
court, the plaintiff had no cauſe of action. So in this caſe, the 
verdict having found, that the goods were ſold by the defendant 
Greenfield by the plaintiff's licence; that goes to the whole, as to 
the diſpoſing and converting the goods to the defendant's uſe ; ani 
the damages being aſſeſſed intire againſt Benger, no judgment: 
could be given for the plaintiff againſt him. Of which opinion 
was the whole court for thoſe reaſons, and judgment was abſolute! 
arreſted. | | 
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The King ver/. Theed. 


Dward Harriſon 18 December 10 Geo. informed two Juſtices of s. C. 8 Mod. 
the peace for the county of Bucks, reſiding near the pariſh of 3'9: 


Princes Riſeborough in the ſaid county, that the defendant the 3oth 6. 8 


608. 
of Auguſt then laſt paſt at the ſaid pariſh was, and long before had Conviftion on 
been, a maker of candles for ſale, and upon the ſaid 3oth of Auguſt 8 An. e. 9. 
at Princes Riſeborough aforeſaid did make uſe of a certain houſe in banbs, 
Princes Riſeborough aforeſaid, for the making and keeping of and refuling 
candles for ſale; that Caleb Wilſon being then and there an officer 2 _ = 5 
of and for the duties of exciſe, and for the duties laid upon candles pros 3 ; 
in and by the ſtatute duly appointed, purſuant to and in execution candles. 
of the power to ſuch officer given by the ſaid ſtatute, upon the 
ſaid zoth of Auguſt, at Princes Riſeborough aforeſaid, did lawfully By g Ann. an 
enter into the ſaid houſe (ſo made uſe of by the defendant for ma- exciſe offer 
king and keeping of candles for fale) to take an account of the 3 "ag 
quantity of the candles, which had been there made; and that the if in the night 
laid Wiſſon then and there finding ſeveral quantities of candles lately 11 
made by the defendant (of which no account had been before ta- enter into a 
ken) and certain ſcales and weights being then in the ſaid houſe bouſe, &c ir 
proper for weighing of candles, the ſaid Wilſon did then and there oer guns 
requeſt the defendant to permit. him to uſe, and to aſſiſt him in into the houſe 
uſing, the ſaid ſcales and weights, for weighing the candles afore- i wy 
ſaid, to take an account of the quantity thereof; but the defendant er it was in 


then and there did not permit the ſaid Wilſon to uſe, nor affiſt him the day or | 
in uſing, the ſaid ſcales and weights for weighing the ſaid candles, _— and 


in order thereby to take an account of the juſt quantity thereof; 


but did then and there refuſe ſo to aſſiſt the ſaid Milſan in weigh- 
ing the ſaid candles, and alſo refuſed to permit him to weigh the 
lame ; contrary to the form of the ſtatute, &c. whereupon the de- 
tendant forfeited 10/. Sc. Upon this information the defendant 
was regularly convicted of the facts therein contained, and they 
gave judgment, that he ſhould forfeit 10 J. one moiety to the in- 
tormer, Sc. To this conviction removed into the King's Bench 
by certiorari Mr. Lee for the defendant took an exception, that it 
did not appear, that the entry of Wilſon the officer into the houſe 
was lawful ; for by the ſtatute of 8 Ann. cap. 9. par. 10. the offi- 
cer may by day or night (but if it is in the night it muſt be in 
the preſence of the conſtable, &c.) enter into the houſe, &c. now 
here it is laid, that Wilſon entred the zoth of Auguſt, but it is not 
laid, whether by day or night; it might be in the night, and then 
m was not lawful, becauſe it is not ſaid to be in the preſence of the 
conſtable, Cc. and if the officer's entry was not lawful, the defen- 

. dant 
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dant was not obliged by the act to aſſiſt him in weighing the can- 
dles, or to let him have the ſcales. But to this it was anſwered 
Mr. Reeve, and held by the court, that the entry in the houſe js 
laid in the information to have been made /atefwlly, and it does not 
appear upon the face of the information that it was wrong, and 
therefore the court will not intend it was ſo, when the informa- 
tion and conviction ſay, he entred lawfully. If it had been un 
lawfully, the defendant would have had the benefit of it in his de- 
fenſe before the juſtices. The information purſues the clauſe-of 
the act, for this conviction is founded on par. 1. And the eon- 
viction was affirmed OtgJober 25, 1724, by Pratt chief juſti 
Torteſcue and Raymond juſtices, Powys juſtice abſent, 15 


P 


DIVER” EY 


i” 
> 22 PS 
. 


Wn I 
. 


The King wver/. Roberts. | 5 Þ 


S. C. 1 Stra. THE defendant was convicted upon 6 & 7 Vill. 4. c. 1; ſot 
—_ yo ſwearing a hundred oaths, viz. by G——d, and a hundred 
Teng prod curſes, viz, G—d d——n you. And ſerjeant Darnell took er 
ſame oaths. ception to this conviction, that the oaths and curſes ought to have 
been ſet out a hundred times each particularly. Sed non allocatur; 
for it is ſufficient to ſay, he ſwore ſuch an oath, or made fuch a curſe, 
* on a hundred times. But then the conviction was quaſhed, becauſe 
Penta, in- the record was, that the witneſs pragſtitit ſacramentum, Gc. wheres 


= 1 82 as it ought to have been in the preſent tenſe pracſſas. 
at, III. ; | | 4:50 


Richard Elliot ver Matthew Cooper, *Y ' | 
s. C. 8 Mod. 


25 I Stra. . | | Intr. Trin. IO Geo. B. R. 
609. | 


e bg N caſe upon a promiſſory note the plaintiff declared, thats 
— 8 defendant the gth of September 1723, apud, &c. fecit quandam 


iadorſee of a 
promiifey notam ſuam in ſcriptts, vocatam mm} note, per quam .. 
mes har ce dem notam the defendant promiſed to pay to Matthew Coates vel 2: 


clares that the i > ; 
defendant fe- Or dint three months after date 22 J. 105. for value received; that 


ke woof the money being unpaid, the faid Coates afterwards indorſed ito 
Fee, be paid to the plaintiff or order for value received, of which the 


ſeriptis per 
nah 1 defendant had notice; whereby and by force of the ſtatute, &. 


ee 2 * = the defendant became liable to pay the note to the plaintiff, G 


toC.whoin- To this count the defendant demurred ; and demurrer being joined, 
dorſed it to the Mr, Crowle for the defendant took an exception, that the ſtatute 


plaintiff, with- 


fi of 3 & 4 Ann. cap. 9. which enables parties, to whom or oer 
the defectunt. promiſſory notes are payable, to indorſe the ſame, and_intitles he 


ſigned it, and indorſee to bring an action in his own name, extends only to notes 
held good on | | | made 


demurrer. — 


— — * — 
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made and ſigned by the perſon that makes the note; but in this 
caſe it is not alledged that the defendant ſigned the note, and there- 
fore it is not ſuch a note as by the ſtatute is indorſable over, nor 
can the indorſee maintain an action upon it. It is poſſible indeed, 
it may be a ſufficient note to be evidence of money lent, &c. by 
ving the note to be writ by the defendant or his direction; but 
that will not be a note within that act. But non alocatur, for my 
brother Furteſcue citing the late caſe of Taylor venſ. Dobbms, as ex- Taylor verſ. 
actly being this caſe in point, wherein notwithſtanding this very . 
exception the plaintiff had judgment, becauſe it was ſaid, fecit 
notam ſuam per quam promgfit ſobvere, which implied it was ſign- 
| ed by the defendant, which cafe Pratt chief juſtice remembred, 


The King wer]. Plympton. 


| Intr, Paſch. 10 Geo. n. 17. 


N information was exhibited againft the defendant, which ſet To prowite a | 


out, that King James I. by his letters patent dated the 1oth of member of = 
Auguſt in the thirteenth year of his reign, incorporated the inhabi- e 1h 
tants of Tiverton in comitatu Devon, by the name of the mayor to give hie 
and burgeſſes of the town and pariſh of Tiverton in comitatu Devon, gi the 
that they ſhould have a mayor, twelve capital burgeſſes, and twelve mayor of = 
aſſiſtants, who ſhould be the common- council; that the mayor, corporation, 
capital burgeſſes and aſſiſtants, or the greateſt part of them, eve- 2 
ry year, on Tueſday next after St. Bartholomew, ſhould chuſe one inſormation 
ol the capital burgeſſes to be mayor for a whole year next en- wil lie. 
ſuing, and then appoints him to be ſworn, Cc. which letters patent 

the inhabitants accepted, and ever fince acted under; that the 1oth 

of Auguſt 10 Geo. one John Upcott, Eſq; was and is a capital bur- 
gels of the ſaid town and pariſh, and alſo one William Hewett was 

and js one of the atliſtants, before that time in «fficium illud 
debito mado electus et praefeFFus ; and the ſaid William Hewett as 
ſuch aſſiſtant had a vote in the election of the mayor and other 
members of the town and pariſh aforeſaid, via. at the town and pa- 
riſh aforeſaid : and that then there were and are now within the 
fad town and pariſh and among the members thereof parties diſ- 
agreeing among themſelves, and mutually promoting contrary inte- 
reſts to one another; that the defendant being then and ſtill one 
ether of the aſſiſtants of the ſaid town and pariſh, intending the 
tree election of a mayor then next to be made, and the free electi- 
on of other members of the ſaid town and pariſh, then ſoon to be 
made, to diſturb, and to raiſe confuſion in the government of the 
Cs 6 q F<. ; town 
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town: and pariſh aforeſaid, a little before Tueſday next after . 


. Bartholomew (that day being the day appointed by the ſaid letters 


patent for electing the mayor) and upon and about which day the 


election of the other members of the ſaid town and pariſh was 
then intended to be made, ſcilicet 10 Auguſti 10 Geo. apud villam 
et parochiam praedictam nequiter. aduiſate et corrupte tentavit in. 
fligavit - urgebat et ſollicitavit praedictum Willielmum Hewett, then 
and there being one of the aſſiſtants of the ſaid town and pariſh, 
and having a vote in the election of the mayor of the ſaid town 
and pariſh, and alſo in the election of the other members of the 
ſaid town and pariſh ſoon to be choſen,  ſuffragium ſuum ad electi- 
nem majoris villae et parochiae praeditae adtunc proxime fiendam, 
ac in electione aliorum membrorum villae et parochige praedictae tunc 


| cito eligendorum, dare pro et in intereſſe adtunc promoto within the 


ſaid town and pariſh as well by the faid defendant as the ſaid Job 


Upcott : and to perſuade and promiſe the ſaid William Hewett to 


give his vote in elefione illa for and in that intereſt, the defen- 


dant then and there unlawfully and corruptly promiſed, to pay the 
faid William Hewett 5001. upon condition that he would give his 


vote ad electionem illam pro et in intereſſe ills; in magnam obſtrufic- 


nem liberae et paciſicae electionis majoris et aliorum membrorum villae 
et parochiae praediftae, et in incitationem confufionis in eadem et 
Jubverhonem boni regiminis et gubernationts villae et parochiae illius, 


ct magnam violationem libertatis et privilegiorum inhabitantium ejuſ- 


dem, Cc. Upon not guilty pleaded, the defendant was found guil- 


ty. And Sir Thomas Pengelly the King's ſerjeant moved in arreſt of 


judgment, that by ſo much of the charter as was ſet out in the in- 


formation it did not appear, that the defendant or Hewett as af- 


ſiſtants had a right to vote at any election but of that of a mayor; 
and if there are any clauſes in the charter, which enable aſſiſtants 
to vote at the election of other officers, they ſhould have been ſet 


out; for want of which it is informal : and it is not ſufficient to 


aver, that Hewett had a right to vote at the election of the other 
members of the corporation; but the offenſe charged is, for ſolici- 
ting Hewelt to vote, not only at the election of a mayor, but alſo 


of the other members ; which is laid as one intire offenſe, and the 


fine muſt be for the whole; but it ought not to be for ſoliciting 
Hewett to vote at the elections of the other members, becauſe he 
had no right to vote at them. Then ſerjeant Pengelly urged, here 
was no offenſe at all charged; for it is lawful for one member of 4 
corporation 'to ask or perſwade another to vote for his friend, and 
if he made ſuch a promiſe as in this information, it will be no 
crime, without ſhewing the fact done, that the money was paid, 


and accepted by Hewert, Beſides the election of the other mem- 


bers might be only of common-council-men, who are not — 
. S:- ates, 
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ſtrates, but only in the nature of private perſons: and in ſuch caſe 
the offer of money to vote for them would be no offenſe puniſhable 
by information. Inticing an apprentice to leave his maſter's ſervice 
is not indictable: 1 Salk. 380. the King verſ. Daniel. And the 
promiſe here is void, becauſe there is no good conſideration for it. 
But the court were of opinion, that to bribe perſons, either by gi- 
ving money or promiſes, to vote at elections of members of corpo- 
rations, which are created for the ſake of publick government, is 
an offence, for which an information will lie, and that Hewert's 
right to vote was ſufficiently laid. And judgment was given againſt 
the defendant. | | 18 | 


The King ver. Sympſon. 


Mandamus iſſued out of this court directed to Dr. King arch- 5 C. 1 Sers. 
deacon of Colchefler in Eſſex, to the defendant his ſurrogate, 9 
aut alii judici in bac parte competenti, commanding him to ſwear bed 
Mr. Rodney Fane one of the churchwardens of the pariſh church of notice, any 
Al Saints in Colcbeſtor. To which the defendant returned, that particular 
before the writ came to him, and before the writ iſſued, viz. 20 — 4 
April laſt, the biſhop of London inbibuit the ſaid Dr. King then pariicular dis- 
and yet archdeacon of Colchefter, cujus miniſter et officiarius the de- 5 
fendant Barnaby Sympſon ad tunc fuit et adbuc eſt, ab ulterius pro- 1 be. 
cedendo de vel in re five negotio praedicto, et perinde totam juriſdi- Paß. 1405. 
Fionem in ea parte ſuper ſe ſuſcepit; quodque inhibitto praedicta ad- 
buc remanet in ſuo vigore et virtute, et bis de cauſis the ſaid Rodney 
Fane into the ſaid office, &c. admittere et jurare non foteſt nec de- 
bet prout per breve praedictum praecipitur. Mr. Reeve took ex- 
ception to this return, that it is not averred, that Colcheſter is with- 
in the dioceſe of London; for if it is not, the biſhop's inhibition is 
void; and the court cannot judicially take notice, that Colchefter is 
within the dioceſe of London. Quod fuit conceſſum per curiam, and 
_ 4 peremptory mandamus was granted November 16. 


The King wer. White, 


"FOO a mandamzus directed to the archdeacon, to ſwear a Non futt el. 
churchwarden, he returned non fuit elefus; upon opening d returoed 


which Mr. juſtice Ferteſeue ſaid, that it was ſettled, and had 57. fh lasst 


been often ruled, that the archdeacon could not judge of the a church war- 
cletion, and therefore this return was ill. Whereupon a pe- dea. | 
remptory mandamus was granted, But note, it was certainly 
wrong, for the return was a good return, and has often _ 

| | made 
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made to ſuch mandamus, and actions brought upon the return, 
and tried: vide pot, the King verſ. Harwood, 1405. 


Memorandum, January 1724-5, The earl of Macclesfield fur. 
rendered the 8 into bis Majeſty's A "ho was pleaſed 
70 deliver it in council at St. James's the 7th day of January to 
Sir Joſeph Jekyll maſter of the Rolls, Mr. baron Gilbert, and 
wel; = 7 tag took aur. . caths of Mee as lords cummiſſonert of 


ide great | 


Note, Al, Hilary term 1724-5, J attended in Chancery as one | 
of the. commiſſuners f the great ſeal. 


S 22 22 505=@©Q 2e 


ol 


Faſter Term 


11 Georgii regis, B R. 1725. 


— 
* 


N 


Emorandum, That Sir John Pratt knight, chief juſtice of the 
King's Bench, died Wedneſday February the 24th laſt paſt, and 

1 was created chief juſtice in bis place by a writ bearing teſte March 2. 
and was ſworn into the office March 3. following before Sir Joſeph 
Jekyll Rnight, maſter of the Rolls, and Sir Jeffery Gilbert knight, 


one of the barons of the Exchequer, then two of the lords commuſſioners 


for the cuſtody of the great ſeal, at the Rolls; notwith/landing 
which J continued one of the commiſſioners of the great ſeal. And 
James Reynolds eſquire, ſerjeant at law, was ſworn at the Rolls one 
of the judges of this court in my place, before the three lords com- 


miſfioners of the great ſeal, after his return from the Weſtern 
circuit. 


— * 


— 


William Maddox and Robert Godfrey ver / John Taylor 
and others, 


| \HE plaintiffs brought an action of treſpaſs againſt the de- s. C. 8 Mod. 
fendants, and declared, that the defendants the 24th of 37, 


| May, 8 Geo. at Igbſam in Kent, clauſa domum et horreum ry 3 


d B. f 
ipfius Willielmi Maddox fregerunt et intraverunt, ac di- 8 


verſa bina et catalla ipſorum Willielmi Maddox et Roberti Godfrey, * 
VIZ. unam vaccam, and ſeveral other goods particularly mentioned and taking a- 


in the declaration, adtunc et ibidem ceperunt et aſportaverunt, Gc. way the om 
On not guilty pleaded, the jury found a verdict for the plaintiffs peas guilty 
againſt all the defendants, and gave them 20 J. 9 s. damages beſides pleaded, ver- 


coſts. And Hilary term 10 Geo. 1723, Mr. Fazakerly moved in de for the 

„ . 7 83 . plaintiff, and 
arreſt of judgment, that the two plaintiffs had joined in an action {ire dama- 
of treſpaſs for breaking and entring the cloſes, houſe and barn to ges judgment 
which one of them, viz, Robert Godfrey had no title; and by Pad" 
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he had no right, and had ſuſtained no damage by the breaking 
and entry thereof. Of which opinion the lord chief juſtice Pratt 


and the other judges ſeemed to be, and therefore a rule was 


made, to ſtay the judgment, till it ſhould be moved by the 
plaintiffs, And afterwards it being moved this term May the 7, 
my ſelf and my brothers Powys and Forteſcue being clear of that 
opinion, judgment was arreſted abſolutely, abſente Reynolds. 


1 Steed der. Layner. 
8. | | | 
* Inquiſition on 


ee bm HE execution of a writ of ſcire fieri inquiry was ſet aſide, + 


Abiry was ſet upon a motion of my brother Whitaker, becauſe no notice 
_ was given of the time the writ was to be executed, for which 
given of the purpoſe it is neceſſary to give notice; and ſo it was held before in 


time of execu- the like caſe, Trin. 9 Geo. B. R. and an inquiſition took on ſuch 


tion of the a writ ſet aſide. And it is not like executions by elegit, or on 


No notice ne- extents, in which caſes notice is not uſually given, 
ceſſary either | | 5 
of execution of 

elegits or ex- 


ws. | Baker ver/. Bache. 

Intr. Mich. 11 Geo. B. R. Rot. 200. Error "a B. 
Damages HE plaintiff brought an action on the caſe againſt the de- 
1 fendant for money laid out and neceſſaries provided by the 


ry for more Plaintiff for the defendant's ſons, to whom the plaintiff was by 

time than laid the defendant appointed their tutor, &c. and the rm" laid the 
in the decla- . 2 

ae promiſe to be made by the defendant to the plaintiff 19 June 

| 1718, to pay the plaintiff for the neceſſaries he ſhould provide for 

the ſons, and the money he ſhould lay out for them, &c. and 

avers he continued their tutor for five years and nine months, 

and during that time found them neceſſaries, &c. which came to 

140/. Judgment was given againſt the defendant by nil dicit in 


C. B. and the writ of inquiry was executed the 3d of February, 


10 Geo. 1723. and the inquiſition found, that the plaintiff ſu- 
ſtained Nn occaſione praemiſſorum ultra miſa et cuſtagia 1291: 
95. and 11d. And final judgment being given for the plaintiff in 


the Common Pleas, the defendant brought a writ of error in the 
King's Bench. And Monday May 3. this term the judgment of 
the Common Pleas was reverſed, becauſe the jury on the writ 
inquiry have given damages for neceſſaries provided after the action 
commenced, and to a time after the writ of inquiry was . 


"EW 
_—_ 


conſequence, if judgment ſhould be given for the plaintiffs, God. 
frey would recover damages for breaking the houſe, &c. to which 
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for the promiſe being laid to have been made the nineteenth of 


June 1718. and that the plaintiff had provided the neceſſaries, 
Sc. from that time for five years and nine months next following; 
that time did not expire till the nineteenth of March 1723. com- 
puting calendar months, and not till about the 25th or 26th of 


February, computing lunar months. 0 


Brace ver/. Daniel. Error C. B. 


Reſpaſs vi et armis for taking and detaining the plaintiff's Declaration in 
cattle? The plaintiff declared, that the defendant Samuel **<{pab a. 


Daniel, March 20, 171 8. vi et armis at Averton in Eſſex, ce- 1 
ferunt, abduxerunt et aſportaverunt a mare, a bull, &c. of the e, ab- 


plaintiff's. After judgment by ml dicit a writ of inquiry was l. , es 
executed, and damages found for the plaintiff, and final judgment 

given for him. Upon which the deiendant Daniel brought a writ 

of error in the King's Bench, and the judgment was reverſed 

May 7. this term; becauſe the verbs being in the plural number, 

there was no poſitive charge that the defendant took the cattle, 


lohn Mayne wer. Daniel Harvey. 


N an indebitatus aſſumpit, and quantum meruit, for goods fold Mint _ om 
| and delivered by the 3 to the defendant; the defendant 1 
pleaded, that the plaintiff actianem ſuam inde babere ſeu manu- only of the 
tenere verſus eum non debet, and then ſet out the act of parlia- on. 
ment of the ninth of the King, intituled an act for more effectual 
execution of juſtice in a pretended privileged place in the pariſh of 
St, George in the county of Surrey, commonly called the Mint, and 
then brings himſelf within the benefit of that act. And on de- 
murrer April 21 in this term judgment was given for the plaintiff, 
becauſe this plea cannot be pleaded in bar of the action, but 
only in bar of the execution. Mr. Martin council for the 
plaintiff, 1 x | | 


Robert 
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— nancy being formerly wife of Robert All founder, &c.) The tenants con 


gre — 2 heh Fe 


* 


Robert Kerry and Mary his wife, formerly. wife of 
Robert Allfounder, againſt William Kent and oth ens,” 


Intr. Mich. 11 Geo. B. R. Rot. 291. 


8. 8 Nbe- E RR OR upon a judgment given on a writ of dower, brought 
2% sus. 1 by the demandants, wherein the demandant Mary demanded 
625. her dower of fifteen acres of land, three meſuages, three teie- 


Power does ments, a brewhouſe, Sc. in Debenbam and Winſton in Suffolk (as 


Tents tens feſſed the action, and pleaded, that from the time of the death of 
% pleaded: Robert Allfounder they always were and yet are ready to render the 

demandant Mary her dower. Whereupon judgment was gi 
for the demandants to recover ſeiſin of one third part of the fad 
fifteen acres of land, three meſuages, three tenements, &c. and a 
writ of ſeiſin iſſued returnable March 15. and a writ of inquiry of 
damages, to inquire what damages the demandants had ſuſtained 
by reaſon of the detaining the dower from the day of ſuing the 
original writ to the iſſuing the writ of inquiry, returnable March 
15. To which the ſheriff returned, he had delivered ſeiſin of 
one third of the land, meſuages, tenements, &c. and he alſo ge- 
turned an inquiſition, finding that the demandants had ſuſtained 
damages by the detaining of the dower from the day of ſuing the 
original writ to the iſſuing of the writ of inquiry 30/. 15s, be- 
ſides coſts, for which and coſts judgment was entred for the de- 
Fjeatment mandants. And now upon a writ of error brought in the King's 
oe as ry Bench ſerjeant Comyns for the plaintiff in error inſiſted, that a writ 
Ji of dower would not lie of a tenement, it being a word of an un- 
3 Leon. 228. certain ſignification, and therefore the ſheriff could wh ſeiſin 
p,cod e. of it. Secondly, that the judgment for the recovery of damages 
Cro. Jac. 125, Was erron2ous ; firſt, becauſe by the ſtatute of Merton, 20 Hen, 3. 
621. 6, Cop. 1. the demandant in dower is not to recover damages, unleſs 
- Mod. 238. her husband died ſeiſed; and upon this record it does not appear, 
the husband died ſeiſed. Co. Lit. 32. b. ſecondly, the tenants 
have pleaded, they always were ready, and yet are ready, to render 
the dower, in which cafe they ſhall anſwer no damages. Mr, 
Reeve for the demandants in dower and the defendants in the 
writ of error inſiſted, that the plea of touts temps priſt, &c. 
can be only pleaded by the heir in bar of damages, Co. Lit. 32, 33. 
and it does not appear, that any of the tenants was heir at law, 
and therefore this plea in this caſe could not prevent the deman- 
dants from recovering damages. He admitted, that the judgment 
for the damages could not be maintained, becauſe it was not ſug- 
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geſted, that the huſband died ſeiſed; but yet he ſaid, the judg- 
ment might be reverſed as to that, and be affirmed as to the 
dower, if the demand was rightly made. For the judgment for the 
damages was founded on the ſtatute of Merton, and the judgment 
for the dower is a judgment at common law; and therefore though 
the judgment for the damages ſhould be reverſed, yet the judgment 
for the dower might ſtand. And he compared it to Specot's caſe, 
5 Co. 58, 59. where in a quare impedit judgment for the recovery 
of the preſentation was affirmed, though there was an error in the 
judgment for the recovery of the damages. Then Mr. Reeve in- 
ſiſted, that a writ of a third part frium tenementorum was good in 
dower (where the ſame certainty is not required as in other writs) 
and therefore a demand of dower de libero tenemento is good. F. N. B. 
148. A. So an aſſiſe or writ of dower lies of a croft or ps 
$ Hen. 6. 3. Bro. dower 92. and yet a praecipe does not lie o 

cottage ; and if this declaration had been ill on a demurrer, yet now 
the tenants have confeſſed this demand as laid, and therefore that 
makes the count good; like the caſe of Slack verſ. Bowſal, Cro. Fac. 
668. the plaintiff declared, that the defendant being indebted to the 
plaintiff in 5 J. pro redditu antetunc debito, promiſed to pay the 5 /. 
when requeſted, &c. the defendant pleaded payment, and on iſſue 
joined verdi& againſt the defendant ; and the court held the declara- 
tion was made good by this plea of payment, though it was not 
ſhewn, when the rent became due, nor for what term, nor upon 
what contract. So Cro. Jac. 682. Buckland verſ. Otely, debt for 
rent upon a demiſe of lands at Creek, and of ſeveral other cloſes, and 
did not ſhew where thoſe cloſes lay; the defendant pleaded, the 
plaintiff had entred into part of the lands at Creek, Ec. and on iſſue 
thereupon verdict for the plaintiff; and the court held this plea of 
_ collateral matter had aided this omiffion in the declaration, which 
would have been good cauſe of demurrer. 


But the court was of opinion, that this declaration was ſo uncer- 
tain, that the confeſſion could not help it; becauſe the ſheriff could 
not tell of what he was to give ſeiſin; for theſe tenements might be 

houſes or lands, or any thing elſe that might be held; and there- 
fore the caſe cited by Mr. Reeve does not come up to the preſent 
caſe, And judgment was reverſed for this reaſon, May 4. and no 
opinion given as to the other points made by him. See Cro. Jac. 
621. Herward verſ. Cavendiſh. ONE. ö 
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35 The King verſ. John Tucke. 

366. N | | 
Conviction for HE defendant Tycke was convicted upon the ſtatute of 6 & 
curſing and 7 Will. 3. c. 11. for profane curſing and ſwearing, by Mr, 


wears  Tuthill a juſtice of peace for Axbridge in Somerſetſhire. The con- 
viction being removed by certiorari into this court ſet out, that 
the 20th of July 10th of the King, John Flawer of the ſaid town 
and pariſh of Axbridge comes before the ſaid juſtice of the peace, 
The informa- and informs him, that Jabn Tucke of the ſaid town and pariſh of 
tion __ Axbridge, then or at any time after on exiſtens ſer vus, nec labo- 
| #4 2 w rator, nec miles communis, Anglice a common ſoldier, nec nauta, 
man and a.” Anglice a common ſeaman, ſed adtunc exiftens generoſus et ultra 
mw ay i actatem ſexdecim annorum, within ten days then laſt paſt, viz. the 
oath of te ſaid 20th of July at the town and pariſh aforeſaid, did profanely 
witneſs did ſwear four profane oaths, and ſets them out; contra formam fla- 
—y zuti in hujuſmodi caſu nuper editi et proviſi, et ſuperinde praediflus 
yet ſince it Johannes Flower, adtunc et adbuc exiſtens credibilis teſtis, poſtea, 
was, thatprae- ſcilicet 27th of the ſame July, in his proper perſon comes before 
aig me the ſaid John Tutbill, then being a juſtice of the peace, &c. 
ſwear, Cc. et ſacramentum ſuum corporale ſuper ſacroſantta Dei evangelia ad 
held good. dicendum veritatem de et ſuper praemſſis praedictis in informatione 
 praedifia ſuperius preeſtat before me the ſaid juſtice, &c. prae- 
dlictuſque Johannes Flower fic juratus exiſtens dicit deponit et jurat 

The oath of Hiper ſacramentum ſuum praedictum de et ſuper fpraemiſſis prae- 
the witneſs. di Nis in informatione praedita ſuperius ſpecificatis, that the ſaid 
Tohn Tucke the ſaid 20th day of July at the town and pariſh 

| aforeſaid, did then and there profanely ſwear four profane oaths, 

and ſets them out; contra formam ſtatuti in hujuſmodi caſu editi 

et proviſi ; ſuper quo praedietus Johannes Tucke poſt ſummonittonem 

ei ad reſpondendum de et ſuper praemiſſis praedictis in informatie - 

Defendant Contentis prius in hac parte debito modo factam, poſtea, ſeilicet the 
heard, ſaid 27th day of July at the town and pariſh aforeſaid, before me 
the ſaid John Tuthill then being a juſtice, &c. comes in his pro- 

per perſon, ac omnibus et fingulis materits in informatione praedicba 

contentis et evidentiis praedictis ſuperinde datis per praedittum 
E Tucke auditis et plene intellectis exiſtentibus, idem fo 

annes Tucke per me praefatum juſticiarium allocutus eſt, | 

ſe vellet de et in materiis praediftis in informatione praeditta verſus 

eum objectis et ſpecificatis defendere et acquietare, et fiquid pro ,. 

babeat vel dicere ſciat, quare ipſe idem Johannes Tucke de frat- 

miſſis praedlictis in informatione praedifta contentis, et ei in forma 

praedieta ſuperius impoſitis, non convincatur ; et quia per me prat- 

fatum juſticiarium auditis et plene intellecbis omnibus et fingus 


fer ipſum Tohannem Tucke in defenſione ſua de- et ſuper proemiſſs 
| in 
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catur et convictus fit ſecundum for mam ſtatuti in hujuſmodi caſu editi 


teen, if he did not pay the money, and no diſtreſs was to be found, 


ſtealing, the county where the offenſe was committed was only vhere deer. 


ſwore, that. 228 jobanues Tuche did ſwear, &c, that was 
ſufficient, an 
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in informatione praedida ſuperius allegatis, manifeſke mibi praefato 
port conſlat, pn Jabannem Tucke efſe 3 de 
praemiſſis pracdictis in informatione pr aadicta ſpecificatis et ei impo- 
fitis, mado et forma prout in et per informationem prasdictam ſuperius | 
allegatur ; ideo confideratum eſt per me praefatum juſticiarium, quod Convidted, 
praedictus Johannes Tucke per teſtimonium praefati Jobannis Flower 
credibilis teſtis ſuper ſacramentum ſuum praedictum coram me pragfato 
juſticiario ut praefertur pragſtitum de praemiſſis praediftis in infor- 
matione praedita ſpecificatis, et ei ut praefertur impoſitis, convin- 


et provifi ; et quod praedictus Jobannes Tucke fortsfaciat ſummam 
ofo folidorum pro offenfis | ſuis praedictis, ſcilicet duos folidos pro 
qualibet offenſo praedifo, levandam et ſolvendam ſecundum for mam 
flatuti praedicti in hujuſinodi caſu editi et provifj : in cujus rei te- 
ſimonium ego praefatus Johannes Tulbill generoſus juſticiarius prac- 
dictus buic recordo manum meum et figillum meum appoſui, apud 
villam et parochiam praedictam, ditto vicgſimo ſeptimo die Julii, 
anno regni dicti domini regis nunc decimo ſupradicto. | 


Mr. Fazakerley for the defendant took two exceptions to this 
conviction ; firſt, that it did not appear, of what degree the defen- 
dant was, for the ſtatute of 6 & 7 Vill. 3. cap. 11. makes a dif- 
ference in the puniſhment according to the degree of the offender ; 
for a ſervant, labourer, common ſoldier, or common ſeaman, far 
the firſt offenſe is, if convicted, to pay one ſhilling, every other 
perſon for the firſt offenſe two ſhillings ; ſecond exception, it did 
nat appear of what age the defendant was, for if he was above fix- 
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he was to be ſet in the ſtocks ; if under fixteen, in ſuch caſe he is 

to be whipt : now although in the information ſet out in the con- 

viction Jan Flower informs the juſtice, that the defendant was nat 

a ſervant, nor labourer, nor common ſoldier, nor common ſeaman, 

but a gentleman, and above fixteen years of age ; yet that was not 

proved by the evidence given by the witneſs as ſet out in the infor- | 
mation, which he inſiſted it ought to be; as in conviction for deer- If the county 


— 23 awe r ' 
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. . f , . 4 . fteahing was 
mentioned in the information, and not in the evidence of the wit- comte is 


nels; and therefore that not appearing to be proved, the conviction not proved by 
was quaſhed. But the court were of opinion, that ſince it was rai erg 

alleged in the information, that the defendant non exi/tens ſervus the — 

nec laborator, nec miles communis, nec nauta, fed adtunc exiftens tion, il 

generoſus et ultra aetatem ſexdecim annarum, &c. and the witneſs 

much different from the caſe of the conviction of 

deer-ſtealing for here the perſon as deſcribed in the information is 

deſeribed by the praedictus, but in that caſe the juſtices of the peace 
3 | | have 
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have no juriſdiction, unleſs it is proved to be committed in their 
county; and mentioning the county in the information, without 
proving it, is not ſufficient? And the conviction was confirmed, 
nifi, &c. and no cauſe was afterwards ſhewn, April 21, 1725. 


Phillibrown againſi Ryland and others. 
Intr. Paſch. 8 Geo. B. R. Rot. 17 . 


5 C. 8 Mod. rar The plaintiff declares, that 11 July 1721. and long 
$6 n Stra. before and always from that time hucuſque, he was and now 
624- is an inhabitant and pariſhioner paying ſcot and bearing lot in the 
Caſe for hin- pariſh of Sr. Botolph Biſhopſgate in the ward of Biſbopſgate Londen, 
beben ag and as ſuch inhabitant and pariſhioner he the ſaid plaintiff jus et pri- 
veſtryman to Vilegium habet et habere debuit et debet conveniendi et praeſens exi- 
meer theveltry ſod; ad conſulendum tractandum et deliberandum, et votum et 
3 8 fragium ſuum dandum, in every veſtry of the inhabitants and pa- 
where the ve- riſhioners of that pariſh held and to be held for, in and within the 
try was met. ſaid pariſh, pro de et concernente res materias et negotia publica 
The plaintiff ſpectantia et pertinentia ad five tangentia reparationem 294 
bs pes rs rochialis parochiae praediftae, aut monetam collectam ſeu colligendam, 
ner intituled to levatam ſeu levandam, ac ratas aſſeſſamenta vel taxationes fafla ſeu 
be at veltries. facienda pro tali reparatione, aut pro de et concernente aliquas alias 
The buſineſs res materias et negotia in vel per talem aſſemblationem aut congrega- 
ot theveliry. fionem negotianda tranſigenda five ordinanda ſpectantia et pertinentia 

ad ſive tangentia commodum et bonum publicum parochtae praedictac, 
vel pro de et concernente aliqua alia res materias et negotia parocbi- 
alia, quae in vel per talem aſſemblationem aut congregationem nego- 
Veſtry held 77ar; tranſigi ſeu ordinari ſolent et dibent: and whereas a veſtry © 
bee the inhabitants and pariſhioners of the ſaid pariſh was held the faid 
the vellry 11th of uy in quodam laco vocato romea veſtiaria, Anglice the 
room. veſtry room, prope adjungente to the ſaid pariſh- church exiftente 
uſuali loco ubi tales aſſemblationes aut congregationes teneri et haberi 
ſolitae et conſuetae fuerunt, vis. apud Londen praedi dum, in paro- 
chia et warda praedictis, et adtunc et ibidem diverſi inbabitantes et 
parochiani diftae parochiae parccbialiter convenerunt et pracſentes 
fuerunt, Anglice, a veſtry was held, ſecundum notitiam eis inde privs 
datam, ad conſulendum, tractandum et deliberandum, et vota et fifa 
fragia ſua dandum, pro de et concernentia diverſa publica res matt» 
rias et negotia ſpectantia et pertinentia ad five tangentia reparationem 
ecclefiae praeditlae ac commodum et bonum publicum paroc biae 77 7 
dictac; and that the ſaid Thomas Phillibrown then and there being 
an inhabitant and pariſhioner of the ſaid pariſh, paying {cot and 
Plainif of. hearing lot as aforeſaid,” paratus fuit et ſeipſum obtulit, durante di 
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om Jemblatione aut congregatione illa, intrare in praedictum locum vc 
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tum romeam veſtiariam, where the ſaid veſtry was then held, ad 
conſulendum, tractandum et deliberandum, et votum et ſuffragium ſua 
dandum in aſſemblatione aut congregatione illa, de et concernentia res 
materias et negotia parochialia, quae ibidem tum tranſacta et tractata 
fuerunt aut forent; but the defendants praemiſſa praedieta bene ſci- 
entes, ſed machinantes et intendentes, the faid T. P. in ea parte} dam- 
nificare, et de jure et privilegio ſuis de et in praemifſis praedictis im- 
fedire et totaliter fruſtrare et deprivare the ſaid T. P. e leco prae- 
dico where the ſaid veſtry was held, excluſerunt et extratenuerunt, 
that they the ſaid T. P. in eundem locum durante aſſemblatione aut 
congregatione illa intrare adtunc et ibidem obſiruxerunt et penitus re- 
cuſaverunt, ac oftium loci illius verſus ipſum T. P. occluſerunt, et 
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praeditum oftium fic occluſum diu, ſcilicet per ſpatium duarum bo- Defendart, 


rarum, continuaverunt ; per quod the ſaid T. P. ex eadem afſembla- 
tione aut congregatione parochiali penitus excluſus fuit, et conſulere 


kept him out, 
and ſhut the 
door upon 


tractare vel deliberare, aut votum et ſuſfragia ſua ibidem dare, dum bim. 


diverſa publica res materiae et negotia ſpectantia et pertinentia ad 
ſive tangentia reparationem ecclefiae praedictae, ac commodum et bo- 
num publica parochiae praediftae per alios inhabitantes et parochianss, 
fic ut praefertur parochialiter conventos et pracſentes exiſtentes, nego- 
tata tranſacta et ordinata fuerunt, abſque aliqua legitima cauſa to- 
taliter impeditus fuit. Then there was another count for keeping 
the plaintiff out of a veſtry held the 15th of Auguſt 1721, in the 
fame manner; damages 50/. To this declaration the defendant 
demurred, and ſhewed for cauſe of demurrer, that it did not appear 
by the declaration, that the plaintiff was damnified in any manner, 


and that the declaration was uncertain, doubtful, and wanted form. 


The plaintiff joined in demurrer. Serjeant Branthwaite for the de- 
ſendant inſiſted, that this action could not be maintained, becauſe 
veſtries are voluntary meetings of pariſhioners only, and looked on 


in law as ſuch, and therefore it was neither an _ or damage to 
t 


the plaintiff, to keep him out of ſuch a meeting of the pariſhioners. 
In the next place, if ſhutting the door, and keeping the plaintiff 
out, was a damage, it was no more than a publick damage, for 
which no action on the caſe would lie; but to maintain ſuch an 
action, there ought to be a particular damage; as if a common 
highway is ſtopped, every perſon that goes that way receives a da- 
mage by the obſtruction; but yet becauſe the damage is common 
to all perſons paſſing that way, no one can maintain an action on 

caſe for it, unleſs he ſuffers ſome damage particular to himſelf. 
5 C. 73. Williams's caſe; Co. Lit. 56. Cro. Jac. 446. Fowler 


againſt Saunders. So Williams's caſe, 5 Co. 72. was an action Noy 120. 
brought by the lord of the manor againſt a vicar, for not celebrating Stone ver. 
divine ſervice in his chapel in his manor, and it was laid, that the Toakeman. 


vicar and all his predeceſſors time out of mind had uſed to celebrate 
dine ſervice in that chapel, and to adminiſter the ſacrament, an 
3 | the 
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the plaintiff and his. anceſtors, Cc. ac hominibus ſervientibus * bs 


nentibus ſuis; and held the action would not lie, becauſe by the 


ſame reaſon as the lord might have an action, every tenant might 
have an action, and ſo an infinite number of actions for one de- 
fault. So Cre. . 368.“ Ford verſ. Hoskins, cafe will not lie 


againſt a lord of a manor, for refuſing to admit a copyholder, by 


the perſon to be admitted. Nor does an action lie againſt the owner 
of a common ferry-boat, for refuſing to let a perſon paſs, Salk, 12. 
Payne verſ. Partridge, unleſs he receives ſome particular damage 


thereby. And if ſuch ſuits as theſe ſhould be allowed, it would 
_ occaſion a multiplicity of actions, which the law always diſcoun- 


tenances. Secondly, he inſiſted, that if an action of ſuch a nature 


would lie, yet the plaintiff has not ſufficiently intituled himſelf to 
it; becauſe it does not appear by the declaration, that the pariſhio- 


ners had a right to hold their veſtries in this room ; for notwith- 
ſtanding any thing alleged therein, the room might be a part of the 


defendant's houſe ; and it is not alleged, that the pariſhioners uſed 


time out of mind to meet in this room, and hold their veſtries 


there. 


Mr. Bowes for the plaintiff inſiſted, that the inhabitants of a 


pariſh paying ſcot and lot might aſſemble in veſtry, and make rates; 


and every ſuch inhabitant had a right to be preſent at ſuch meet- 
ings, and give his vote. In 5 Co. 63. it is argued by the counſel, 
and not denied by the court, that inhabitants of a ville without any 
cuſtom may make by-laws for repairs of the church, or of a high- 
way, or of any ſuch thing, which is for the publick good. See 
44 Ed. 3. 19. And to this purpoſe they are a corporation. 1 Med. 
194. Rogers verſ. Davenant, 2 Med. 8. 5 Co. 67. Fefery's caſe. 


The church-wardens ought to ſummon the pariſhioners to meet 


and make a rate for the repair of the church, and that need not be 


from houſe to houſe, but a general publick ſummons at church is 


ſufficient, 1 Mod. 236. and the caſe of St. Mary Magdalen Ber- 


mondſey. 2 Med. 222. Gibſ. Codex 220. 1 Salk, 165. The pa- 


_ Tiſhioners have a right to chuſe officers, as by cuſtom church-war- 


dens, 5 Med. 325. Salk. 166, and thoſe pariſhioners that have a 
right to elect, have a right to be at the meeting, which is the veſtry. 
That an action ſhould therefore lie, for obſtructing and hindering 
the pariſhioners from being preſent at ſuch an aſſembly, falls within 
the reaſon of the caſe of A/>by and White, Salk. 19. 6 Med. 45. 
And an information or indictment will not lie, as in caſe of a com- 
mon nuſance. Secondly, as to the exception to the declaration he 
argued, it was well cnough, becauſe it is laid that this room was 
the uſual place where ſuch aſſemblies feneri et haberi ſolent et cen- 


' ſuetae fuerunt, and that the pariſhioners were then there aſſembicd; 


and if it was the defendant's room, yet if he had let it out for che 
3 . pariſhioners 
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pariſhioners to hold their veſtry in, he could not ſhut the door 
againſt any of them; and that there was no occaſion to lay an 
expreſs cuſtom for all the pariſhioners, for if their veſtry was a 
ſelect veſtry (if by law there can be any ſuch) the defendant ought 
to have pleaded it ; though he looked upon it that ſelect veſtries 
were only encroachments. Whether the action would lie or not, 

if the declaration had been good, the court came to no reſolution. 
And judge Porteſcue ſeemed to be ſtrong in opinion, that the action 
would not lie. But as to the declaration, the court was unami- 
mous, that it was ill; becauſe it is not ſhewn, the pariſhioners 
had a right to hold their veſtry in this room; for in actions of this 
nature the plaintiff muſt ſhew a right in the thing claimed, and 
then a diſturbance. And for this reaſon judgment was given for 
the defendant, April 27, 1725. 


John Burland again/? Jo. Tyler and Mary his wife. 


* E plaintiff as adminiſtrator of Jo. Burland brought an Debt in the 
action of debt in the debet et detinet upon two ſeveral bonds ee 
entred into by Jobn Hobbs deceaſed, by which he bound him and adminiſtrator 
his heirs, to whom the defendant Mary was daughter and heir, 182" be 
The defendants prayed oyer of the bonds and the conditions; the 1jjgor, wherein 
firſt bond was dated 21 December 1704, of the penalty of 400 l. be bound him- 


with condition, that Jo. Hobbs ſhould pay 103/. to one Nath. _ w—_ = 


„ Brewer, for payment whereof the inteſtate and Jo. Hobbs were upon a general 


bound in a bond of 200 J. penalty to the ſaid Fo. Brewer, but for demurrer, 
the debt of the ſaid Jo. Hobbs; the other bond was dated 19 of dp bl. 
September 1712, of the penalty of 300 l. with condition, that 
Jo. Hobbs ſhould pay David Yea 103 l. the debt of the ſaid Jo. 

Hobbs, for payment whereof the ſaid Fo. Hobbs and the inteſtate 

were bound in a bond of 200/. penalty to the ſaid Dauid Na: 

after which the defendants, prote/iando that the ſeveral ſums were 

paid to the ſaid Jo. Brewer and David Na, according to the ſe- 

veral conditions of the ſaid bonds, pleaded, that the defendant 

Mary nec habet aliqua terras five tenementa per haereditarium de- 

Jeenſum de praedicto Jo. Hobbs patre ſuo in feodo fimplici, neque ba- 

but die impetrationis billae praediftae, nec unquam peſtea, praeter 

unum meſuagium cum pertinentiis in Storgurſey praeditto, omnia et 

Jingula quae 2 non valent in toto centum et quadraginta hibras : 

then they farther plead, that the ſaid Jo. Hobbs the father, in his 


lie by his obligatory writing being lawfully indebted became bound 
to one William Clark in 140. and fo being indebted died, that 
debt to the ſaid William Clark not being paid; whereupon one 
Margaret Hobbs, widow of the ſaid Jo. 77055 mother and guar- 
din of the ſaid Mary, paid the ſaid debt of the ſaid Jo, Hobbs 7 
| the 
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the ſaid Villiam Clark, and that that payment was made by the 


ſaid Margaret as guardian of the ſaid Mary, and while the faid 


Mary was under the age of twenty-one years ; and that neither 
the ſaid Jo. Tyler nor Mary his wife, nor the faid Margaret, not 
any of them, had any notice, nor ever knew of the bonds men- 
tioned in the declaration, nor either of them, from the ſaid Bur- 


land the inteſtate, nor from the plaintiff, nor from any other per- 


ſon whatſoever, before the payment of the ſaid bond of the ſaid 
Jo. Hobbs as aforeſaid made by the ſaid Margaret to the faid 
William Clark; and therefore pray judgment, if they de debito 
praedifto virtute ſcripti obligatorii praedicti onerari debeant. To 
this plea the plaintiff demurred generally, and the defendants joined 
m demurrer. | | 5 | = 


Mr. Tep for the defendants offered nothing to maintain the plea, 


but admitted that to be ill; but inſiſted the declaration was naught, 


Allen 34, 42. 


becauſe the action was brought by the plaintiff as adminiſtrator in 
the debet and detinet, whereas it is laid down as a rule in 5 Co. 
31. 6, Hargrave's caſe, that in all caſes where executors are forced 
to name themſelves executors in actions brought by them, the 
writ ſhall be in the detinet only; becauſe the thing or damages 
recovered ſhall be afſefs. So debt for an eſcape brought by an ad- 
miniſtrator for an eſcape in the life of the inteſtate muſt be in the 
detinet only, Stiles 232. Martin againſt Hendlye, becauſe the 
plaintiff does not recover to his own uſe. Cro. Fac. 545. Sir Geo. 
Reynell againſt Lanycaſtle; held that bringing an action by an exe- 


cutor in the debet and detinet where it ought to be in the detinet 


1 Lev. 224. 

1 Sid. 342. 
Coomber vetſ. 
Watton. 


only, is not matter of form only, but a fault in ſubſtance after a 
verdict, and not aided by the ſtatute of 18 Els. c. 14. _ 


Serjeant Chapple for the plaintiff ſaid, in reſpe& of the debt of 
the heir, the action was rightly brought; for as to her it ought to 
be in the debet and detinet, becauſe it is brought upon the /en by 
which the heir is bound, and is not brought againſt her en au- 
ter droit, as if the defendant had been an executor, And yet if 


ſuch an action is brought againſt an heir in the detinet only, yet 


after verdict for the plaintiff that would be cured by 16 & 17 Car. 2. 
c. 8. Then in reſpect of the plaintiff's being an adminiſtrator, if 
an adminiſtrator brings an action in the debet and detinet, where 
it ought to be in the derinet only, after a verdict that is helped by 
the ſame ſtatute. 1 Lev, 2 50. Feuin et uxor verſ. Paynton. 1 Sid. 
379. And by the ſame reaſon he ſaid, it would be good by the 
ſtatute for amendment of the law, 4 Ann. cap. 16. the defendant 
not having demurred ſpecially, and aſſigned this cauſe of his de- 
murrer. | 1 


4 


The 


i 
' 


aint 


„ 
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The court were of opinion, that this would have been ill upon 
a general demurrer before the ſtatute made for the amendment of 
the law; but ſince that ſtatute, they all agreed, that an action brought 
as this is, would be good upon a general demurrer; and that in this 
caſe the defendant os pleaded in bar, and not having taken 
advantage by demurring ſpecially, and ſhewing it for cauſe," it was 
well enough. That it would be good after a verdict by the 16 & 
17 Car. 2. cap. 8. the caſe cited 1 Lev. 2 50. is expreſs; and yet 
this is none of the defects particularly mentioned in that ſtatute, but 
came under the words [all other matters of the like nature not be- 
ing againſt the right of the matter of the ſuit.] Then that reſolu- 
tion has determined, that this defect is not againſt the right of the 
matter of the ſuit, but is of the like nature with the omiſſion of a 
profert in curia of a bond or indenture, and the other things men- 
tioned particularly in that ſtatute of 16 & 17 Car. 2. cap. 8. Then 
comes the act of 4 Ann. cap. 16. for amendment of the law, and 
enacts, that notwithſtanding many of the fame defects (ſpecifying 
them) mentioned in the act of 16 C 17 Car. 2. c. 8. the court 
ſhould proceed to give judgment according to the very right of the 
cauſe, without regarding any ſuch defects, or any other of like na- 
ture, except the fame ſhall be ſpecially ſhewn for cauſe of demurrer. 
This defect then not being againſt the right of the ſuit, as was 
adjudged in that caſe of 1 Lev. 2 50. ought to be ſhewn ſpecially for 
cauſe of demurrer, if the party would take advantage of it. Beſides, 
the act for the amendment of the law takes notice, that a defect in 
matter of ſubſtance ſhould not be took advantage of without a ſpe- 
cial demurrer ; for it enacts, that the court ſhall proceed to give 
judgment according as the very right of the cauſe and matter in law 
thall appear to them, without 3 any defect, Sc. except, &c. 
notwithſtanding ſuch defect, &c. might have been heretofore taken 
to be matter of ſubſtance, and not aided by the 27 Eliz. cap. 5. ſo 
as ſufficient matter appear by the pleadings, upon which the court 
may give judgment according to the very right of the cauſe, Now 
here it appears, the plaintiff has a right to recover, and to recover 
as adminiſtrator, and what is recovered will be getr. And judg- 
ment was given for the plaintiff, 7 May 1725. 
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. The King verſ. Sheringbrook. 

Law, c. 46. | | 55 | 
3 N order of juſtices of the peace, made for appointing the de- 
perſon an 


oveiſeer of the by certiorar 5 Was quaſhed upon motion, ecauſe it did not ap 
poor, & * by the order, that the defendant Sheringbrook was a ſubſtantial 
n ſabſtzotiaa houſholder, which is expreſly required by the words of the ad 
bouſholder. 4.3 Elis. cap. 2 | | | | 


The King ver/. Shearing, 


Indiamentfor T HE defendant was indicted for a treſpaſs in taking vi et armi; 
treſpaſs in ta- tres juvencas, Anglice yearlings, coloris brown, Cc. And 


king tres ju- 


wencas coloris Upon Mr. Gapper 8 motion the indictment was quaſhed, becauſe all 


broun, ill. indictments ought to be in Latin, and there is a proper Latin word 


The like cale for brown, viz. fuſcus or ſubniger; and therefore the Latin word 


cannot happen 


while the law for brown being omitted, it vitiates the indictment. And 9 
is in Engliſh. the indictment would have been good, as Mr. Reeve urged for 
King, without inſerting the colour of the ycarlings; yet ſince it is 
put in, it cannot be rejected, and a taking only of brown yearlings 
could be given in evidence on this indictment. rs 


fendant overſeer of the poor, being removed into this court 


- . —_— _ oth 


1 


e 
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T H E plaintif Elia. Morfoot ſpinſter, as executrix of 8. C. 1 Sta. 
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Eliz. Morfoot ver/. Phil. Chivers, and Elizabeth his wife. 


Elia. Morfoot widow, ſued out a ſcire fieri inquiry 93": | 
againſt Phil. Chivers and Elizabeth his wife, adminiftra- jna Fo. 
tors of Henry Clark deceaſed, upon a judgment for executor of A. 

2000 J. recovered by the plaintiff as executrix of the ſaid Elis. —_— 

Morfoot widow, againſt 12 defendants as adminiſtrators of the Mr WG - 

faid Henry Clark, To which the ſheriff returned, that the defe- adminiſtrator 

fendants had no goods in their hands, &c. of the ſaid Henry Clark; we wo 3 

then he returned an inquiry taken by him, which found, that pte 2 

divers goods and chattels, which were the faid Henry Clark's at his verred chat . 

death, to the value of the debt in the writ mentioned, came 2 

the hands of the ſaid Philip and Elizabeth his wife to be admini- 

ſtred, quae quidem bona et catalla poſtea the ſaid Philip and Eli- 

zabeth his wife vendiderunt devaſtaverunt e gory; et in uſuni 

fuum proprium converterunt, &c. Upon which the defendants 

came in and demurred to the writ of ſcire ſieri inquiry, and 

ſhewed ſpecially for cauſe of demurrer, that it does not appear 

nor was exprefly alleged in the writ, that the ſaid Elizabeth Mor- 

fort widow was dead, and becauſe it did not appear, that the 

jurors in the ſaid writ and inquiſition named furrunt jurati et one- 

rat! ad inquirendum de praemſſis. As to the cauſe aſſigned in the 

demurrer, that it did not appear, that Elizabeth AMorfoor the 

widow was dead, the court over-ruled it; becauſe the ſcire ſieri 

inquiry ſet out a judgment obtained by the plaintiff as executrix of 

Elisabeth Morfoot widow againſt the defendants, by which judg- 

ment the defendants were concluded to ſay, the plaintiff was not 

executrix of Elizabeth Morſoot, and by conſequence are concluded 

to ay, that ſhe was not dead. Mr. Martin council for the de- 


ſendant inſiſted, that it was neceſſary to allege, that the jury, 


Which found the waſting, were ſworn de et ſuper pracmiſſis; and 


compared 
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compared it to the caſe in Stiles 164. Crible verſ. Orchard, where 
the jury after finding the ifſue for the plaintiff in an inferior court, 
aſſeſs damages pro miſis et cuſtagiis, &c. and do not ſay circa ſectam 
expenſis; and Rolle chief juſtice held, this was ill, becauſe it did 
not appear, by reaſon of the omiſſion of thoſe words, for what 
theſe miſa et cuſtagia were aſſeſſed. Sed non allbcatur per curiam; 
for it being alledged in the inquiſition, that the jurors jurati et one- 
rati exiſtentes ſuper ſacramentum ſuum dicunt, that the defendants 
had waſted, Cc. they could not upon their oaths ſay the deſen- 
dants had waſted, unleſs they had been ſworn to inquire whether 
they had waſted or not, as the writ requires; and the inquiſition is 
ſaid to be taken virtute praedicti brevis to the inquiſition annexed 
ad inquirendum de et oper materiis in eodem brevi contentis per ſa- 
cramentum of Tho, Salmon, &c. Then Mr. Martin for the defen- 
dants took another exception, that the ſaid Philip and Elizabeth his 
wife vendiderunt devaſtaverunt elongaverunt et in uſum proprium 
| converterunt, &c. whereas the defendant Elizabeth neither could 
A femme ſell nor convert to her own uſe, being a feme covert. Sed non alle- 
may wa Bos 
oh exe. catur; for though a feme covert cannot convert to her own uſe, yet 
«urrix, though ſhe may waſte, which is a fort, and that a feme covert may be 
not convert , 1 78 
them to her uilty of, Cro. Car. 518, 526. lord Mcnſon verſ. Bourn, 2 Vent. 45. 
own uſe. Judgment was given for the plaintiff, June 9, 1725. ; 3 
1 Roll. Ab. W e n , 


930. C. pl. 9. 5 a 

8. C. 8 Mod. | Morris ver/. Lee. 

362. : . PS 3 1 
S. C. 1 Stra. . „ FVG 
62), N ſan action upon the caſe brought by the plaintiff as ſecond. in- 


An action lies I dorſee of a note ſigned by the defendant, whereby the defen- 
by eee dant promiſed to be accountable to A. or order for 100 l. value re- 
a ws where. Ceived ; the plaintiff declared upon the note, and alſo an infimul 
by the ares: 3 ; and on non afſumpfit pleaded, verdict was given for the 
ant promiiee plaintiff, and intire damages. Mr. Lee laſt term, and Mr, Faza- 
able to 7 f. Lerley this term, moved for the defendant in arreſt of judgment, 
or my = that this action could not be maintained by the plaintiff as indorſee of 
md ack this note; becauſe this was not negotiable nor aſſignable by the act 
the ſtatute 3 & 3 & 4 Ann, cap. g. for a note within that act muſt neceſſarily and 
Aa. c. 3. originally import a promiſe to pay money; and therefore it was 
| _ verl. held Mich. 1 Geo. B. R. between Smith and Boheme, that a note 
hos nab: ſigned by the defendant, whereby he promiſed to pay ſuch a ſum 
of money, or render the body of J. S. to priſon, was not ſuch a 

note as that an action could lie upon it by the ſtatute, after failure 

of rend-ing the body to priſon ; becauſe it was not neceſſarily and 

originally for payment of money, but by matter ex poſt facto be- 

came a note for payment of money only, viz. the body not being 
ſurrendered to priſon. So here, this note importing only a 

mile to be accountable for the money, the defendant is not obliged 


2 | to 


* . 
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to pay the money to the perſon to whom it was firſt given, or to 


* 


| . the indorſee; but may account for it another way, by having laid 


it out in goods for the party as a factor. If a man receives money 
for a ſpecial purpoſe, as to account, or to merghandize (which may 
be this caſe for any thing appearing to t ntrary) it cannot be 
demanded as a duty, till he has negle&gd or refuſed to apply it ac- 
cording to the truſt. 1 Salk. 9. Peuller werſ. Cornwall, though it 
was held there good after a verdict; becauſe the court would in- 
tend, there was proof to the jury, that the defendant had done 
ſomething to make himſelf an abſolute debtor ; and therefore an 
indebitatus aſſumpſit for money received ad computandim was held 
after a verdict for the plaintiff, They inſiſted likewiſe, that 
it would be more for the benefit of trade, that the form of this ſort 
of notes ſhould be certain. But per curiam, there are no preciſe No preciſe 
words neceſſary to be uſed in a promiſſory note or bill of exchange: — 
Raft. 338. Deliver ſuch a ſum of money makes a good bill of ex- 1 « omi. 
change. But if the promiſſory note is within the intent of the act ry nor? or bill 
it is ſufficient, though it does not follow the very words of the act. of exchange. 
| Now by the 3 the value, the defendant became a debtor a 
and when he promiſes to be accountable for it to A. it is the ſame 
| thing as a promiſe to pay to A. And it is the ſtronger, becauſe it 
is to be accountable to A. or order, which is the proper expreſſion 
uſed in ſuch notes, and mentioned in the act of parliament, where 
it is intended the note ſhould be indorſable or negotiable. But it Note, value _ 
would be an odd conſtruction, to expound the word accountable, mo 8 
to give an account, when there may be ſeveral indorſees. But 
if this note had been value received upon account, it might 
have had a different conſideration, Sed guaere. Powys juſtice re- 
lied much upon the verdict in this caſe; but Forteſcue juſtice, 
Reynolds juſtice, and Raymond chief juſtice, were of opinion, that 
if the note was not within the act, the verdict could not help it 
but the note would be within the act, or not, upon the words of 


the note. Judgment for the plaintiff, Mr, Gapper counſel for 
the plaintiff, 8 


Illes wer/. Pitt. 


1 upon a judgment given in the Common Pleas by de- Want of a writ 
- fault; and one of the errors aſſigned was the want of a writ of uu of, 
inquiry of damages; and upon a certiorari taken out by the plain- after jaggmens 
tiff in error, to verify his error, it was certified, that there was no by default, ” 
writ of inquiry. But per curiam, vis. Raymond chief juſtice, * _ Oe 
 Pooys, Forteſcue, and Reynolds juſtices, the judgment was affirm- 

ed, becauſe the want of a judicial writ was helped by 18 Elix. c. 14. 

aſter a verdict; and by 4 Aun. 21 16. ſor the amendment of the 
e 5 | D | | | law, 


mms 
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law, &c. all the ſtatutes of jeofails are extended to judgments gi- 
ven upon default. Mr. Reeve counſel for the defendant in error. 
And afterwards in Michaelmas term 4 Geo. 2. 1730. Nævember 
5 E the 10th, the very ſame point was adjudged, Mallory verſ. Fen. 
8 mings, intr. Trin. 3 & 4 Geo. 2. B. R. and Hil. 3 Geo. 2. C. B. 
Rot. 496. by Raymond chief juſtice, Probyn and Lee juſtices ; and | 
the judgment of the Common Pleas affirmed. | 


W 


Timothy Drew and Jane his wife very. Joſ. Roſe. 
Intr. Paſch. 11 Geo. B. R. Rot. 2r. 


No advantage En upon judgment given for Drew and his wife againſt 
eee 4 Roſe in the Common Pleas by default. The entry on record 
writ of privi- was, Middleſex, //. Joſephus Roſe attachiatus fuit per breve domini 

bebe upon the regis nunc de privilegio e curia bac emanans ad x wierd Timo- 

recital in : . . 3 

the record, Theo Drew generoſo, uni clericorum Richardi Foley armigeri protbo- 

but the writ gotarii curiae domint regis de banco, juxta libertates et privilegia ejuſ- 

pught to be dem curiae hujuſmodi clericis et aliis miniſtris de eodem banco a tem- 
court by cer- pore quo non extat memoria uſitata et approbata in eadem, et Janae 

e. uri ejus, de placito tranſgreſſionts ſuper caſum ; and then the 

plaintiffs declare on a promiſſory note for 76 J. 105. made by the 

defendant Roſe to the plaintiff Jane dum ſola, &c. and judgment 

was given by default for the plaintiffs Drew. And upon error brought 

by Roſe in the King's Bench on this judgment he aſſigned for error 

the want of a writ of privilege; and took out a certiorari to make 

good his error, but did not procure it to be returned. Mr. Lee for 

the plaintiff in error infiſted, that the judgment ought to be rever- 

ſed ; becauſe it appears, the ſuit was by writ of privilege ; and al- 

though the plaintiff Drew as clerk to one of the prothonotaries of 

the Common Pleas might ſue by ſuch writ ; yet if a privileged per- 

ſon joins in ſuit with another, or ſues en auter droit, as here he 

does in right of his wife, he cannot ſue by writ of privilege. And 

for this he cited Dier 377. Ney 68. Eldrington againſt Aſhton 

Tf an attorney and his wife. 2 Roll. Ab. Privilege 274. G. And the court 

faes in right of were of opinion, that if this ſuit was by writ of privilege, it was 

| joins ber in ill; but they held, that it does not ſufficiently appear to them, that 

the action, e it was by writ of privilege; for the recital in the declaration is not 

e ee ns ſufficient for them to found a judgment upon, but the writ of pri- 

Age. vilege ought to have been brought before the court by return to the 


certirari, And therefore judgment was affirmed. 
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Will. Reynolds ver/. Edw. Clarke. 
Intr. Trin. 8 Geo. B. R. Rot. 474. 
= The plaintiff declared, that the defendant the firſt S. C. 1 Stra, 


of June 7 Geo. and divers days and times between that day gere _ 
and the 20th of October then next, at Aingdon in the county of tion upon the 
| Berks, vi et armis the plaintiff's manſion houſe, in which he in- c*{, and not 
habited, and his backſide to the ſaid houſe belonging, did break wess - 
and enter, and laid filth in the backſide, and placed a ſpout, quod proper action. 
ratione inde aqua per tempeſlates pluviales in compluvium praedi- S. C. 8 Nod. 
dum a domo of the defendant deſcendens per compluvium illud atrio 12 
praedito currebat et ſtabulum et pandoxatorium ipfius Willielmi in 
atrio praedicto ſuper fluxit ; ac ratione inde muri et fundamenta ſtabuli 
et pandoxatorii praedicti corrupta putrida et ſpoliata devenerunt, &c. 
The defendant as to all the treſpaſs but entring into the backſide 
and ſetting up the ſpout, pleaded not guilty: and as to the entring 
into the backſide and placing the ſpout, Sc. he pleads, that long 
before the ſuppoſed treſpaſs, viz. 2 5th of Auguſt 1708, one John 
Huntaine was ſeiſed in fee of the ſaid manſion houſe and backſide, 
and of two meſuages adjoining to the backſide, in which backſide 
there then were and yet are a houſe of office, a well, and a pump 
to the ſaid well belonging; that the ſaid Jobn Fountarne the ſaid 
manſion houſe and backſide with the appurtenances, excepting and 
reſerving the free uſe of the backſide and houſe of office, pump and 
well in the ſaid backſide to the ſaid John Fountaine, his heirs and 
aſſigns, and all the tenants and occupiers of the ſaid two meſuages 
and each of them in common with the plaintiff and John Tyler, 
their heirs. and aſſigns, occupiers of the ſaid manſion houſe and 
backſide, did by leaſe and releaſe convey to the plaintiff and the 
tad John Tyler and their heirs and aſſigns; that John Fountaine 
afterwards, viz. 24th of February 1710, being ſo ſeiſed of the ſaid 
meſuages with the uſe of the backſide, houſe of office, well, and 
pump aforeſaid, ut ad eadem duo. meſuagia virtute reſervations prae- 
d:&ae ſpectantibus et pertinentibus, by his laſt will deviſed the ſaid 
two meſuages with the appurtenances to one Daniel Yeates in fee: 
that John Fountaine died, and Daniel Yeates entred ; and then by 
leveral conveyances ſet out in the - plea he brings down a title to 
him and his heirs to the two meſuages with the appurtenances afore- 
lad, by virtue whereof the defendant the time when, Cc. was 
ſriſed in his demeſne as of fee of the ſaid two meſuages with the 
appurtenances, and had one of the ſaid mcſuages with the appur- 
tenances the time when, &c. in his actual poſſeſſion and occupa- 
ton, and that at the time of the making the leaſe and releaſe: from 

: | Toun- 
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Feuntaine to the plaintiff and Jobn Tyler, and before and always 
after, the rain water came down from the ſaid one meſuage into 
the ſaid backſide ; and that the defendant being ſo ſeiſed of the faid 
meſuage with the appurtenances, the ſaid defendant tempore quo, 
Sc. atrium praediffum intravit, et atrio praedicto utendo compluvie 
um praediftum pro neceſſario uſu ejuſdem meſuagit in et ſuper idem 
meſuagium in atrio praedicto poſuit et locavit et ad meſuagium illud 
affixit, ad conveiandum aquas pluviales ab eodem meſuagio in ati. 
um praedictum; prout ei bene licuit; which entry of the backfide;+ 3 
and placing of the ſpout aforeſaid, are the ſame entry of the back- 
ſide, and placing of the ſpout, whereof the plaintiff complain, 


Sc. To which plea the plaintiff demurred, and the defendant 


joined in demurrer. 8 


This cauſe was argued Trinity term 1724 by Mr. ſerzeant Hows" 
kins for the plaintiff, and Mr. Reeve for the defendant; and this" 


term by Mr. Fazakerley for the defendant, and by Mr. Lee for ide 


plaintiff. And the counſel for the plaintiff inſiſted, that this was: 
not a good juſtification; for where a man has a right for the tan 
water to fall from the eves of his houſe into a yard or backſide be- 
longing to another perſon, yet he cannot juſtify putting up a ſpout,” 
and collecting the water into a larger body, and then make 2 


into the yard. Beſides, here is no preſcription laid for rain water o 


Dav. 5. b. 
Jones 4 4 
Sury verl. 
Pigott. 

Poph. 166. 
3 Bulſtr. 339. 


fall into the yard off of the defendant's houſe, nor any grant” * 


ſet out for that purpoſe. By unity of poſſeſſion preſcriptions for” 
intereſt and profits, as rents, commons, c. are extinguiſhed ; but 
A for eaſements, as for lights, air, gutters, dropping oF" 
eves, &c. are not extinguiſhed by unity of poſſeſſion; but after the” 
unity of poſſeſſion is determined, and the things ſevered, the eaſe- 
ments will revive, Heb. 131. Robins verſ. Barnes. 11 Hen. 7.25." 
fl. 6. Br. extinguiſhment 60, But then when the houſes come 
into ſeveral hands, the eaſement cannot be altered or enlarged, 


though it being of neceſſity may be enjoyed as before the unity of 


trida et ſpoliata devenerunt, &c. The counſel for the defendant” 


gave no anſwer to what was inſiſted on by the counſel for the 
I | | : plaintiff 


Ee 0 and therefore the defendant could not ſet. up a ſpout, if 
e had had a preſcription for the eaſement before the unity of po- 

ſ:Mon. As if a man has ers belonging to his houſe, and he 
builds new chimneys, he cannot uſe the covers in the new chim- 
neys; 4 Co. 87. Luttrel's caſe; nor can intitle himſelf to more” 
levers by the encreaſe of his chimnies : New Dier in margine 2957 
In this caſe the coming down of the rain water has done the 2 
tiff great damage, for it is laid in the declaration, and not denied 
by the defendant, that the rain water coming through the ſpout 
overflowed the plaintiff's ſtable and brewhouſe, ac ratione iu 
muri et fundamenta flabuli et pandoxatorii pracdictorum corrupta . 


66 


Trin. Term 11 Georgii regis. 
plaintiff by way of objection to the plea, but put. the caſe upon ano- 

ther point; and therefore the point of the juſtification was not ex- 
preſly determined. But Forteſcue and Raymond juſtices upon the 
argument of Trinity term 1724 ſeemed to be of opinion, that if 
the plaintiff's action had been an action of the caſe, as for a nu- 
ſance, the defendant could not juſtify the alteration made by him in 
ſetting up a ſpout. 


But the counſel for the defendant inſiſted, that this action of treſ- 
paſs vi ef armis would not lie. But if the plaintiff was injured by 
the water that came out of the ſpout, he ought to have an action 
on the caſe, and not an action of treſpaſs vi et armis. For by the 
exception in the conveyance of the houſe to the plaintiff the defen- 
dant has a right to enter into the yard, and therefore this is well 
juſtified ; then the defendant fixing a ſpout to his own houſe, 
though the plaintiff receives never ſo much damage by the conſe- 
quence of it, cannot be a oy to the plaintiff; and therefore 
treſpaſs vi et armis cannot lie for it. The exception in the deed is 
a licence to the defendant to enter ; and that licence being by the 
act of the party, though he did an illegal act after injurious to the 
plaintiff, that will not make his entry unlawful, nor him a treſ- 
paſſer ab initio; the difference in ſuch caſe being, where a perſon 
enters by licence of the party, and by licence of the law: 8 Co. 14. 
Six carpenter's cafe: then the fixing the ſpout to the defendant's 
own houſe cannot be a treſpaſs done to the plaintiff, nor can the 
flowing of the water out of the ſpout be a treſpaſs done by the de- 
fendant to the plaintiff ; becauſe the flowing of the water is not the 
defendant's immediate act; but indeed it was the conſequence of 
the defendant's act, vig. fixing the ſpout ; but the conſequence of 
an act will not make the act itſelf a treſpaſs, for which treſpaſs vi 1 Roll. A. 105. 
et armis will lie; but an action upon the caſe may lie. As to the fi. . +. 
allegation in the declaration, that the rain water coming through Poph. ; = 
the ſpout overflowed the plaintiff's ſtable and brewhouſe, ac ratione | 
inde the walls and foundation were rotted and ſpoiled ; they faid if 
that could be conſidered as a diſtinct treſpaſs, it was anſwered by 
the not guilty, that going to the whole declaration, except the en- 
try into the backſide and fixing the ſpout: but if it was only to be 
looked on as laid in aggravation of damages, as it certainly muſt, it 
1s not traverſable, and no particular anſwer ought to be given to it. 
10 C. 10. I Ventr. 54, 340. 2 YJores 110. | 


To this objection the counſel for the plaintiff argued, that though 
Caſe, or quod permittat, would lie, yet treſpaſs di et armis might 
lie alſo, They ſaid, the frechold inheritance and poſſeſſion of the 
backlide was in the plaintiff, and the defendant had only the uſe 

ol it for particular purpoſes, as to make uſe of the pump or privy ; 
| 8 E and 
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and if he enters to commit a treſpaſs, he will be a treſpaſſer ab 
initio by his entry; as if he entred to pull down the pump ot 
houſe of office, and did ſo; and by the ſame reaſon he ſhould be 2 
treſpaſſer, if he makes an unreaſonable uſe of his entry, to fix up a 
ſpout to bring down ſo much rain as overflowed the plaintiff 
ſtable and brewhouſe, and rotted the walls and foundation. As if 
A. lends B. ſheep to compeſter his land, if B. kills them, an action 
of treſpaſs will lie againſt him. And Mr. Lee ſaid, that though 
the defendant's fixing a ſpout to his houſe was lawful, yet if 5 
fixed it in ſuch a manner, as that the rain water muſt fall into it 
off of the houſe, and ſo come into the plaintiff's yard, whereby he 
is prejudiced; it is the ſame thing as if the defendant poured it into 
the plaintiff's yard out of a pail, in which caſe no doubt treſpaſs 
would lie. And he cited Hardr. 60. Preſton verſ. Mercer, as in 
point; where in treſpaſs vi et arms the plaintiff declared, that the 
defendant, filth and ſtinking water, being in the yard of the defen- 
dant's houſe near adjoining to the plaintiff's meſuage, did make to 
run, which water pierced the walls of the plaintiff's houſe, and 
ſunk into his cellar, &c. after a motion in arreſt of judgment, af- 
ter a verdi&, that the action ought to have been caſe and not treſ- 


paſs, the plaintiff had judgment. 


This Trinity term 1725 upon the ſecond argument my brothers 
Forteſcue and Reynolds (Powys being abſent) and myſelf were 
unanimous of opinion, that the plaintiff could not maintain an 
action of treſpaſs vi ef arms for the damage he ſuſtained by the rain 
water flowing out of this ſpout, but ought to have brought an acti- 
on on the caſe. And that as to the entry into the backſide, and 
fixing the ſpout, that was ſufficiently juſtified. The diſtinction in 
law is, where the immediate act itſelf occaſions a prejudice, or 15 
an injury to the plaintiff's perſon, houſe, land, &c. and where 
the act itſelf is not an injury, but a conſequence from that act i; 
prejudicial to the plaintiff's perſon, houſe, land, Gc. In the firſt 
caſe treſpaſs vi et armis will lie; in the laſt it will not, but the 
plaintiff's proper remedy is by an action on the caſe. As if A. in 
his own ground ſtops the current of a watercourſe, to the benefit 
of which B. is intitled, and thereby hinders the water coming to 
B.'s ground; treſpaſs will not lie, but caſe will; becauſe the ſtop- 
ping by A. of this watercourſe in his ground was no wrong to B. 
but the conſequence of it, viz. hindring the water from coming 
to B. was. And I cited a caſe adjudged Mich. 8 Ann. B R. be- 
tween Loveridge and Hoskins, where in an action on the caſe the 
plaintiff declared, and ſet out a title to a farm and a river in Dær- 
ſelſbire, and that the defendant in a cloſe called Davis's cloſe dug 
two trenches, whereby he diverted the water from the plaintiff's 
river, per quod, &c. and after a verdi& for the plaintiff, the war 

2 or 


— — 


JJ ĩ ͤ v RSS 


— = 


Th  ” a vw 9 a ws Y__ 2 aw. TD WS 


% 


Trin. Term 11 Georgii regis. 


„ 


lord chief juſtice Pratt, then council for the defendant, moved in 


arreſt of judgment, that the plaintiff ought to have brought an 


action of treſpaſs, and that this action of the caſe was not a proper 
action: but Holt chief juſtice held, that treſpaſs would not lie, 


pecauſe it did not appear, that Davis's cloſe, where the trenches 
were dug, was the plaintiff's land, and then the digging the trenches 


was not a treſpaſs to the plaintiff ; but the damage he ſuſtained was 
by diverting the water, which was the conſequence of digging the 
trenches ; and therefore he ſaid this was properly an action on the 
caſe ; but he held, that if re trefpaſs againft B. for entring 
his meadow, and mowing his graſs there, and making it into hay, 
quod he loſt the whole profit of his meadow ; there the action 
of treſpaſs vi ef arms would be the proper action, and cafe would 
not lie ; for the per quod would only be in —_— of damages : 
and in that caſe of Loveridge and Hoſerns the plaintiff had judgment. 


And upon this diſtinction that point in Hardr. 61. may be law; 


becauſe it is laid, the defendant made the water to run, which is the 
ſame as if it had been laid, the defendant poured the water ; and 
therefore if it had been laid, the defendant poured the rain water 
into the plaintiff's yard, treſpaſs would have lain, becauſe the im- 
mediate a& of pouring by the plaintiff would have been a treſpaſs. 
If J. S. lays a log of wood in the highway, and J. N. receives hurt 
by it, treſpaſs will not lie, becauſe the injury is only a conſequence 
of the act done; but cafe wall lie. Judgment was given for the 
defendant. N Fes | | 


Ginger ver/. Cowper and Miles. 


. * , — 606. 
fendants, in an ejectment. Mails brought a writ of error alone 4 1 Noa. 


upon this judgment; and the writ of error was quaſhed by the zo. 
King's Bench, becauſe Cowper did not join in it. Afterwards they One of the 
both brought a writ of error, coram vabis refidet. And Mr. Reeve detendants 


in Michaclmas term laſt moved for coſts, upon quathing the writ 7985 a writ 
8 of error with - 


1 was given in the Common Pleas againſt both the de- 8. C. 1 S. 


of error, upon the act for the amendment of the law; and alſo gu: the other: 


that they might take out execution upon the judgment, notwith- though the 

ſtanding the writ of error coram vobis refidet. And as to the coſts ——- og 
he infiſted, that the defendant in error ought to have, not only the record is re- 
colts of the motion made about quaſhing the writ of error, but wored: 


colts in the ſame manner as if the judgment had been affirmed. 


Vd frat conceſſum per curiam. For ſo are the words of 4 Ann. 


cap. 16. par, 25, And a rule for that purpoſe was made accord- 
ingly. Then as to the taking out execution, notwithſtanding the 
wit of error coram wvobis refidet, he argued laſt Aſ;chaeimas term, 
at which time this caſe was firſt moved, that the record, was never 

8 removed 
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removed by the firſt writ of error; for he argued, that if the res 


Godb. 30 5. cord is removed by writ of error, and afterwards is abated, as by 


death of one of the parties, or by plea, then error coram vobis re- 
ſidet lies; but not if the record is never removed; as in caſes of 
variance between the record and the writ of error, the record is not 
removed, but the writs of error in theſe caſes are quaſhed. In this 
caſe the matter appears upon the face of the record and writ of 
error, without plea or ſhewing any thing debors, and it thereby 
appears to have never been a good writ. Suppoſe judgment is 
given for A. againſt B. in the Common Pleas, and C. brings a writ 
of error, the record will not be removed thereby, becauſe C. cannot 
maintain a writ of error upon a judgment given againſt B. and this 
.caſe, he ſaid, was like that; for one defendant, when there are 
two defendants to the original action, can no more maintain error 
on that judgment, than a mere ſtranger. In 3 Med. 134. Hacket 
verſ. Herne, though the book ſays the writ abated, yet it was 
quaſhed as in this caſe. He ſaid this was only a contrivance to 
avoid putting in bail upon tlie writ of error, for the bail put in 
upon the firſt writ of error was gone, becauſe the condition of the 
recogniſance was to proſecute that writ of error; but that writ is 
now gone it being quaſhed, and they do not put in bail upon writs 


of error coram vobis reſidet; and therefore he concluded, no writ 


of error coram vobis refidet would lie. 


Serjeant Jahn Comyns for the plaintiff in error inſiſted upon it, 
that the record was well removed, becauſe there is no variance in 


the title or ſubſtance of the record and the writ of error; only it 


is laid in the writ of error to be ad damnum of one of the defendants, 


whereas it ought to be ad damnum of both, becauſe they ought to 


join in it. When one defendant without the other brings a writ 
of error, the writ muſt abate. 3 Mod. 134. And where a writ 
of error abates, error coram vobis, &c. lies. 1 Roll, Abr. 753. & 
As to bail he ſaid, it might be done in this caſe as in all other caſes 
of writs of error coram vobis, &c. E 5 


Fratt. chief juſtice ſeeming to -incline, that the record was not 


removed, contrury to the opinion of the other judges, adjournatur.. 


Afterwards my brothers Forteſcue and Reynolds having conſidered 
this, it being ſtirred again, we were unanimous of -opinion, that 
the record was -removed into the King's Bench by the firſt writ of 


error, and conſequently that error ceram vobis refidet well lay, tor 


the reaſons given by my brother Comyns. And for an authority in 
point we relied on the caſe of Walter verſ. Stoco, Hil. 7 & 8 Will. 3. 
B. R. 1695-6. where in judgment in treſpaſs againſt five, four 
brought error, for which the writ was quaſhed ; and afterwards 


they brought a writ of error coram vobis refidet, which writ of 


error 
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"Tror coram wobis, &c. was quaſhed, Hil. 8 & 9 Will. z. B. R. 
1696-7. [See before, 71, 151.] And we gave our opinions (ab- 


ſente Paoys juſtice) that the writ of error coram vobis, Sc. in this 


caſe was well brought. And we gave the plaintiff in error time to 


O a mandamus directed to the defendant Dr. Harw god, as com- s. C. $ Mod. 
miſſary of the dean and chapter of St. Paul's, commanding 3 


him to ſwear William Fulbigg one of the church-wardens of the ;., church 
pariſh of St. Giles Cripplegate, London, being duly elected, &c. t he wardena good 


defendant returned, non fuit electus. And it was infiſted on behalf e 


mandamus to 


of Folbigg, that the return was ill; that the archdeacon, who was ſwear in a 
only to obey the writ, could not judge of the election, and there. cburchwar- 
fore upon ſuch a return to ſuch a writ a peremptory mandamus was 9 
granted laſt Michaelmas term. | See before, 1379.] That the arch- 

deacon, Ec. could not judge of the qualities of a perſon choſen by 

the pariſh, Hil. 8 Will. 3. the King verſ. Rice. 5 Med. 32 5. 


But both my brother Reynolds and myſelf took the return to be 


good. But upon the importunity of the council for Folligg, and 
preſſing the authority of that caſe of the King ver /. I bite, and no 
council for the defendant appearing, a rule was made for a 2 
tory mandamus, niſi, Sc. At which afterwards my brother Rey- 
nolds and I were much diſſatisfied ; but the council for the defendant 


at another day coming to ſhew cauſe againſt the rule, we diſcharged 


the rule. And the court not being unanimous, it was ordered to 
come on again in the paper. But I never heard it ſtirred again. 


But there can be no doubt, but ſuch a return is good. 


- King againſi Venables. 


AN order was made by two juſtices of the peace for the county g C. unn 
of Hertford, 15 November 1723, reciting, that whereas it 630, 658. | 
appeared upon oath, that the defendant kept a common alehouſe in 5: C. 8 Mod. 
the borough of Hertford, and that he kept it as a diſorderly houſe ; 5; 3 
whereupon the ſaid juſtices, for the reaſon aforeſaid, and by reaſon Me ſuppreſs 
a greater number of alchouſes was kept in the ſaid borough than » alehouſe i 
were neceſſary, by the ſaid order diſcharged and put away the ſell- ney 
ing ale from the ſaid houſe, and did ſuppreſs the ſaid Robert Venables bond be 
from keeping a common alehouſe, &c. Afterwards the juſtices ſummoned. 
the third of June 1724 made another order, reciting the former 
orders, and a warrant under their hands and ſeals commanding the 
conſtable to give notice of that order, and that oath had been made 
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| before them, that the defendant was ſerved with that order, and 
_ reciting, that it appeared to them by the oath of two 2 named 
in that order, that ſince the defendant had notice of that order, he 
had continually to the date thereof uſed the ſaid houſe as an ate. 
houſe, and uſed commonly the ſelling of ale and beer therein 
contrary to the former orders; the faid juſtices therefore, by virtue 
of the ſtatute, &c. ordered that the defendant ſhould be commit. 
ted to gaol for three days, and until he ſhould enter into a recog- 
niſance, not to ſell ale, Sc. The defendant having removed theſe 
orders by certiorari into this court, Mr. Reeve took exception to 
both the orders, that it did not appear by either of them, that the 
defendant was ſummoned, and had an opportunity of making his 
defenſe; whereas if he had been heard, poſſibly he might have ſa- 
tisfied the juſtices, that the complaint was groundleſs. That in all 
ſummary convictions, of which nature theſe orders were, a fum- 
mons was neceſſary to be ſhewn. So is 1 Salt. 151, the Queen 
verſ. Dier, where it is held by the court, that upon the complain; 
the juſtices ought to make a memorandum, and iſſue a fummons, 
and if the party will not appear, or cannot be found, they may 
proceed; but there the conviction was quaſhed, becauſe, in the 


ſummons ſet out, the time of the appearance therein directed was 
impoſiible. | | 


Ce nmnmuy 


On che other fide it was inſiſted upon by Mr. ſerjeant Carter, 
Mr. Corbett, and Mr. Fazakerley, in ſupport of theſe orders, that 
as to the firſt order no fummons was neceſſary, becauſe the juſtices 
were judges what number of alehoutes were proper to be permitted, 
and they had declared there were too many in the borough. As 
to the tecond order they argued, that it was in nature of a com- 
mitment in execution, and therefore no ſummons was neceſlary ; 
as in caſes of convictions for deer-ſtealing, if the conſtable returns 
the party has no goods, &c. he is preſently committed, without 
any previous ſummons. Sed non allocatur: for per curiam, the 
ſecond order cannot be conſidered as a bare execution of the firſt; 
but the commitment is grounded upon a fact done fince the making 
the firſt order, vg. the defendant's continuing publickly to {ell 
ale, Sc. Then the council for the orders infiſted, that there is no 
caſe, wherein it has been held, that in orders made by juſtices of 
the peace, it was neceſſary to ſhew, the party was ſummoned. As 
in orders for keeping a baſtard child, Hi/. 1720. the King wer/. 
Hawkins; Mich. 1721. the King ver/. Clegg; 1722. the King 
verſ. Harris; and Trin. 1724. the King ver/. Auſtin, in an order 
to ſuppreſs an alchouſe, that exception was taken; but the order 
was not quaſhed for that, but becauſe there was no county men- 
tioned, only in the margin; and the Queen verſ. King, Hi: 
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| The court were unanimouſly of opinion, that che party in theſe 
| caſes ought to be heard, and for that purpoſe ought to be ſum- 


moned in fact; and if the juſtices proceeded againſt a perfon with- 
out ſummoning him, it would be a miſdemeanor in them, for 
which an information would lie againſt them. But fince in theſe 


{ort of orders for ſuppreſſing alehouſes, keeping baſtards, &c. ſum- 
mons have not been ſet out, they would intend the juſtices having 


juriſdiction had proceeded regularly, and that there was a ſummons; 


it not appearing by the order, that there was none, or that there 
had been an ill ſummons; for where it appears there was an ill 
ſummons, that will be fatal, and leave no room to make it good 
by intendment : which anſwers the caſe, 1 Salk. 181. And For- 
teſcue jaſtice ſaid, the caſe of the Queen werſ. King was the very 
caſe in point. And the orders were confirmed, June 10, 1725. 
Bot afterwards it being made appear to the court by aſidavits, that 
the juſtices had proceeded in making the laſt order, without ſum- 
moning Venables; after having heard council for the juſtices, the 


_ . court gave leave to file an information againft them. 


Earl of Hindford ver/. Charteris, 


HE regularity of entring judgment againſt the defendant be- Matter of 


ing referred to the maſter, it appeared upon his report, that praQice. 


the declaration was left in the office, but no declaration was deli- 


vered to the defendant's attorney, though the plaintiff's attorney 
knew the defendant's attorney, and where to find him. And this 
the court held not to be a regular delivery of the declaration ; for 
before the making the rule in this court in the late King William's 
time, that the defendant's attorney ſhould pay the plaintiff's attorney 


for the declaration, the practice never was to leave the declaration 


in the office, if the defendant's attorney could be found, but the 
declaration was to be delivered to him; and therefore ſince that rule, 
it is not regular to leave the declaration in the office, unleſs the 
defendant's attorney cannot be found, or refuſes to pay for the de- 
claration! The like caſe happened this term between Peach and 
Hobbs. And therefore the court, for ſettling the practice as to de- 
very of declarations, made this following rule, which I pronounced 
in court, and which was drawn up as follows: Reval generals. 
Ordinatum eft, quod ubi fpeciale vel commune ballium affiletur pro 


aliquo defendente, et notitia inde datur ; attornatus pro querente nar- 
rationem deliberet attornato pro tali defendente, qui ſolverit proinde. 


Sed ſi attornatus pro defendente, vel clerici ſui in abſentia jus, re- 
cuſcverint ſolvere proinde, vel fi locus babitationis talis attornati pro 
defendente ignotus fuerit attornato pro querente, tum licebit attornato 

| 2 | | pro 
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pro querente relinguere narrationem in officio cum clerico narrationum, 
| ſed immediate dabit notitiam inde in ſeriptis defendenti vel ejus attor. 


nato, et talis narratio agſtimata fuerit bene deliberata tantum a tem- 


pore talis notitiae. EY 
Vaughan verſ. Evans. 


5 C. 8 Mod. Las brought a bill of forecloſure in the court of grand ſeſ. 


77 25 3 ſions for the county of Montgomery againſt Vaughan and others, 


The defen- to forecloſe Vaughan of his equity of redemption, upon a mortgage 
dant lived in Of lands that lay in that county. And laſt term a motion was 
e made for a prohibition, upon ſuggeſtion that Vaugban did not in- 
proceſs out of habit in that county, but lived in England, and that Evans had 
che grand ſeſ- ſued out proceſs in order to get a ſequeſtration of Yaughar's lands 


ſions in Wales, 


and not ap- that lay in Moni gomeryſbire. And after having heard Mr. Reeve, 
pearing his ſerjeant Probyn, and Mr. Cowper, againſt the prohibition, the court 


„ made the rule for the prohibition abſolute; becauſe the ſuit is in 


2 prohibition nature of a ſuit in Chancery, and the 7 is perſonal, to ſum- 


was granted. mon the party; which cannot be ſerved in this caſe, Mr. Vaughan 
Huron 59- Jiying in England out of the juriſdiction of the court of grand ſeſ- 
ſions; and if he could not be ſerved with the proceſs, he could not 

be guilty of a contempt in not appearing upon it; and then by con- 

ſequence no ſequeſtration ought to go againſt his lands, though they 

lay in that. county. And this is the ſame caſe in effect, as that in 
Comberbach 468. Tranter verſ. Duggen, in lord chief juſtice Holt's 

time. And though it was objected, that the court of Chancery of 


England had their proceſs ſerved beyond ſea, and brought parties 


into contempt, and this of the grand ſeſſions was an'original-jurit- 
dition ; the court ſaid, this was not to be compared to the Chan- 


cery (if they did proceed ſo) becauſe this juriſdiction, though it 


was an original one, yet it was a limited one, and confined to that 


county. The rule for the prohibition was made abſolute, June 
the gth, 1725; 
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in abatement, which appears upon the record (as variances) there 
needs no affidavit by the act for the amendment of the law ; yet 


for nothing appears but the writ itſelf; but this 75 a fact, which ; 
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Sir William Lowther's caſe. 


R. Fazalerley moved for leaye to file an information in s. C. 1 Sus. 
nature of a quo warranto againſt Sir William Lowther, 637. 


to ſhew by what authority he had made and ſet up a Cro. EL _ 
warren. But it was denied by the court; becauſe it 
vras of a private nature, and therefore proper to be proſecuted only 


thought fit. And the like motion was denied in the caſe 0 
lord Liſburn, not long ago; October 28, 1725. 


Hughes ver/. Alvarez. 


HE defendant put in a plea in abatement, after having had s. c. Sus. 
_ oyer of the original, that the original was not returned, and 639. 

that the plaintiff had not found pledges. And upon motion this nen, 5 ade. 
plea was ſet aſide, becauſe it was put in without an affidavit of the becauſe no af- 
truth of it; for though Mr. Lee and Mr. Huſſey ſaid, this appeared 9 
by the writ upon the oyer; and in caſes where a matter is pleaded Z 


the court held, that this did not appear upon the oyer of the writ, 
ought to be verified by affidavit. 
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The King ver/. Collingbourn. 


S. C 1 Stra. L PON a ſpecial order of ſeſſions removed into the King's 
1 Bench by certiorari, for diſcharging an apprentice, who 
apprentice to appeared by the order to have been bound to a glaſier a freeman 
B. « freeman of the city of London, before the chamberlain of London; Mr. 
„bnd Urlin moved to quaſh the order, infiſting that the apprentice, be- 
and inrolled ing bound before the chamberlain of London, the juſtices of peace 
there, then , had no power to diſcharge him, but he ought to be diſcharged by 
por nim. the chamberlain ; for in the act of 5 Eliz. c. 4. par. 40. the li- 
ſer in Miadle- berties and privileges of the citizens of London as to having and 
Eh e retaining apprentices are expreſly ſaved, and it is declared that 
county may ſtatute ſhall not be prejudicial to them. Sed non allocatur; for per 
diſcharge him. curiam, the apprentice being out of London, and ſerving his maſter 
out of the city, there can be no proceedings againſt him before the 
chamberlain; but the juſtices of the peace have a juriſdiction to 

diſcharge him, notwithſtanding he was bound in London. 


2. Exception was taken to the order, that the juſtices could 
not diſcharge the apprentice, becauſe the trade to which he was 
bound, viz. a glaſier, was not within the ſtatute of 5 Elix. Sed 
non allocatur; tor though formerly it was held, the trade ought to 
bea trade within the ſtatute, yet the later reſolutions have been 
otherwiſe. And a caſe was cited, where it was held, the trade 
need not be a trade within the ſtatute, 6 Geo. in the caſe. of Hone 
an apprentice. The King verſ. Taunton. nt | 


Parker ver/. Thornton. 
S. C. 1 Stra. | | | ; 
ER FTER a verdict for the plaintiff, a new trial was granted, 
challeng'd, A becauſe one Hooper, who was challenged upon the principal 


_ age a, panel, and the challenge allowed, was afterwards ſworn upon the 


ward ſworn as jury as a tales-man by the name of Hook ; although it was inſiſted | 
| a tales-man, upon by the council for the plaintiff, that the verdict was given to 


e let the ſatisfaction of my brother Denton, who tried the cauſe. 


8 fi Wiat ver/. Eſſington. 
637. | ; | | 
"Treſpaſs for : 5 s . 
raking divers I N treſpaſs for breaking the plaintiff's houſe, and taking away 
3 12 JAverſa bona et catalla of the plaintiff jbidem inventa, verdict 
goods, judg- was given for the plaintiff, and intire damages aſſeſſed; and upon 


mon arrelted Mr, ard's motion the judgment was arreſted, for the uncertainty 
a'rer a ver- 4 i m 
dict, 


I 
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in the declaration, in not ſpecifying what the goods were, ſo that 
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this recovery could not be pleaded in bar of another action brought 
for the ſame goods. Serjeant Darnall and Mr, Ketelbey for the 


| plaintiff, 


| Bak werſ. Bradford. 


N ejectment the demiſe in the declaration againſt the caſual In qedment 
ejector, and afterwards delivered to the tenant in poſſeſſion, was the eee e 
Jaid of the ſecond of June laſt, to commence from Laqh- day be- 3 5 
fore; and after the tenant in poſſeſſion had entred into the com- caonor be 
mon rule, in the declaration in. the iſſue delivered to the defendant iered. 
the demiſe was laid to be of the ſecond of Auguſt laſt, the title of 
the leſſor of the plaintiff being upon a breach of a condition for 
non-payment of rent due Mzdſummer. laſt. And ſerjeant - Baines 
moved for the defendant, that the iſſue might be made according 
to the declaration delivered to the tenant in poſſeſſion, becauſe the 


_ plaintiff ought not to recover upon a title accrued ſubſequent to 


the delivery of the firſt declaration. Mr. Fazakerley for the plain- 
tiff infiſted, that the firſt declaration was only in nature of a no- 
tice, and therefore” the ſecond declaration might vary from the firſt 
as to the demiſe. But per totam curiam, by the courſe of this 
court there can be no alteration in the declaration in the iſſue from 


the firſt declaration delivered, only in the defendant's name. And 


a rule was made, that the iſſue ſhould be made according to the 
declaration delivered againſt the caſual ejector. 


Powell ver . Hord. 


| [ N caſe againſt the ſheriff of Oxford/bire, for a falſe return of S. C. 1 Sa. 
non eft inventus to an alias capias ad ſatisfaciendum upon a 5 ds 

judgment of the Common Pleas, recovered by the plaintiff againſt againdt the fhe- 

one Edward Jones for 211, 10s. and upon error brought in the "# __ 9 

King's Bench affirmed, upon which the whole ſum amounted to eee 

43 l. upon not guilty pleaded, the cauſe was tried before me at a witneſs, be- 

niſi prius in Middleſex this term. And it appeared upon the evi- — 1 

dence, that the ſheriff's bailiffs upon the firſt capias had frequent going ſecuri- 

opportunity of taking Jones; and that when that return was out, ty to the ſhe- 

the under- ſheriff defired Mr. Atwood the plaintiff's attorney to take "*: 

out another capias ad ſatigfaciendum, and he promiſed to arreſt 

Jones, hut did not, though he had opportunities to arreſt him upon 

that writ, And the defendant upon the trial attempted in mitiga- 

tion of damages to prove, Jones might yet be taken, but failed in 

that proof, it appearing Jones had abſconded. Upon which by 
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my direction the jury gave the whole 43 J. debt in damages. And 
the defendant moved for a new trial; firſt, becauſe I refuſed to ad- 
mit the ſheriff's bailiff to be à witneſs upon the trial, to prove that 
he often endeavoured to have arreſted Jones on this capias ad ſatisfa. 
ciendum, but could not. Sed non allocatur; for my brothers agreed 
with me, the bailiff was no legal witneſs, becauſe he is intereſted 
in the cauſe, having given ſecurity for his due executing proceſs, 
and by conſequence could not be a witneſs in his own cauſe. Then 
it was inſiſted upon by the counſel for the defendant, that the da- 
mages were exceſſive, becauſe the jury had given damages for the 


whole debt; whereas they aid the jury ought to have given onh 


the charges the plaintiff had been at in the ſuing the capias ad n 
facrendum, Sc. in damages. Sed non allacatur; for upon the cir- 
cumſtances of the caſe the court thought it very proper, the whole 
debt ſhould be gwen in damages. Note, upon giving the verdis, 
the plaintiff entred into a rule by conſent, that the ſheriff ſhould 
have Jiberty to uſe his name, in order to recover the debt againſt 


Jn, yp ſheriff conſenting to indemnify the plaintiff againſt i 
CORS, WE. | | | 
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Will. Dobbs werſ” John Edmunds. 


a day broke and entred his houſe, &c. necnon de eo quod the 8 3 
defendant poſtea, ſuch a day, vi et arms entred his ſhop, &c. weſpaſs in B. 


Upon not guilty pleaded a verdict was found for the plaintiff, R. by bill 
but damages were given ſeverally, viz. 1 d. on the firſt fact, and 3 Fon 


40s. for the ſecond fact. And now it was moved in arreſt of judg- did. 


[: treſpaſs the plaintiff declared, quod cum the defehdant fuch 8.0. » Si. 


ment, that the taking the damages ſeverally would not help the 


fault in the declaration; for the quod cum went through the whole But in the C. | 
declaration, and ſo no fact was poſitively alleged; which is ill in he 
treſpaſs, and has been often ſo adjudged, 1 Roll. rep. 55. But it the quod cam 
was held per curiam, that the necnon ſhould not bring in the in he 1 9 
ſecond fact into the quod cum, but ſhould be took to be a poſitive — 1 


averment, as if the gueritur had been repeated again, vig. necnon fo detetmin't 


queritur de eo quod, c. which had certainly been good. And 3 #: 

therefore the plaintiff had his judgment for the damages found for And 6s Daw- 
the ſecond fact. And the court declared, they would be bound by glas and Hall 
what had been already often determined ; but they ſhould be very „ 5 
cautious of extending this exception after a verdict further than it 19 Ge. 2. 


had been carried before. the S. P. ſa 


held. 
Portman ver/. Cane. 


N executor brought debt upon a bond entred into by the de- 8.C. 1 Sta. 


fendant to the teſtator in 1676; and a breach was aſſigned to 1 ES 


be made by the defendant in the executor's time about a year be- cor ſhall not 


fore the action brought. And on iſſue thereupon verdict was gi- py cot on a 
ven for the defendant. And ſetjeant Chapple moved, the plaintiff e, 


him in debt 


might pay coſts, becauſe the breach was aſſigned to be done after on bond, tho' 


the teſtator's death in the executor's time. Sed non allecatur ; for beach allign- 


8 H fy per cutor's time. 
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8. S. 18. 


679. 


Practice in 


error. 


8. C. 1 Stra. 


684. 


No error to 
be aſſigned 
contrary to 


the record. 


per curiam the bond is the cauſe of action, and the plaintiff cools 


not ſue but as executor. And therefore the motion was denied. 


1 Ventr. 92. 


Parker verſ. Stanton 


O a ſcire facias ſued by the defendant in error, quare exe- 
& þ cutionem non, &c. in order to compel the plaintiff in error 
to aſſign his errors, the plaintiff in error pleaded, that the defen- 
dant in error had ſued execution in the Common Pleas, and levied 
his debt recovered. And upon Mr. Strange's motion this plea was 
ſet aſide as a ſham plea, (as a plea of payment in the like caſe was 
ſet aſide in Hil. 10. Geo.) for the meaning of ſuing out this writ, 
is only to compel the plaintiff in error to aſſign his errors; and if 
ſuch pleading as this ſhould be encouraged, it would occaſion great 
delays and vexation in the recovery of debts. 


Helbut ver/. Held. Error C. B. 


Intr. Hil. 11 Geo. C. B. Rot. 339. and Hil. 12 Ces. 


B. R. Not. 


ELD brought an action of aſſault and battery in the Com- 

1 mon Pleas againſt Helbut, and upon his pleading the general 
iſſue verdict and judgment was given for Held. it 85 which Hel- 
but brought this writ of error in the King's Bench, and aſſigned 
for error, quod per recordum praedictum apparet, quod praedifius 
Eduardus Richier [mentioned in the paſtea to be the only juryman 
who appeared on the principal panel] jurator nominatus in panelb 
praeditto de habendo corpora juratorum ſummonitorum inter prae- 
dictum Hugonem et Iſaacum annexo exactus venit, and was ſworn 
on the jury, and gave his verdict fimul cum juratoribus praedictis 
de novo appoſitis; whereas by the record of the venire facias it ap- 
peared, that the ſaid Edward Richier was not returned, nor im- 
panelled by the ſheriff of London in the panel to the ſaid writ of 
venire facias annexed, and returned, as by law he ought, Ge. 


Then he alleges diminution of the venire facias and habeas cor- 


fora, and prays a certiorari to the cuſlos brevium of the Common 
Pleas ; but does not get the certiorari returned. The defendant in 
error pleaded, in nullo eft erratum, &c. 


Mr. Parker for the plaintiff in error argued, that this verdi, 

being given by a perſon not named in the panel upon the vente, 

is ill, and the judgment thereupon given is erroneous. And = 
S | | 
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this he cited 5 Co. 42. 6. the counteſs of Rutland's caſe, where it is 
held, that if a perſon is well returned in the panel of the venire 
facias, and 1s miſnamed in the diſtringas, or habeas corpora, the 
proceſs was diſcontinued, before 32 Hen. 8. c. 30. and 18 Eli. 
c. 14. But now after. verdict judgment ſhall not be ſtaid, becauſe 
all diſcontinuances after verdict are helped by thoſe ſtatutes; and 
therefore in that caſe the venire facias and diſtringas being right, 
and the miſtake in the name being in the panel before the juſtice 
of nifi prius, and the poſtea, it appearing upon examination of the 
ſheriff, that the perſon who gave the verdict was rightly named in 
the venire, it was amended ; the motion there being in arreſt of 
judgment. But it is there held, that even then if a juror was 
miſnamed in the venire faciat, though he was rightly named in 
all the ſubſequent proceſs, it was not amendable. Now here the 
perſon. who gave the verdict is not named in the panel of the ve- 


nire, and therefore it muſt be error: and the ſtatute of 21 Fac. 1, _ 


c. 13. does not help this caſe, for that. ſtatute only helped where 
any of the jurors, who tried the cauſe, is miſnamed in any of the 


* 


aid writs; but here he is not named at all. 


But it was inſiſted upon by Mr. Strange for the defendant in 


| error, and fo adjudged by the court, that this was not aſſignable 


for error, it being againſt the record, the venire facias and habeas 
corpora not being returned upon the certiorari to the cuſtes brevium. 
And judgment was affirmed February , 1725. | 


_ Mich, 3 Geo. 2. B. R. Plommer verſ. Webb and Cripp. Debt on a bond ; ew eff fagum 
pleaded, verdict and judgment for the plaintiff in the Common Pleas ; on error on this judg- 
ment, error was aſſigned, that VMebb died before the day of vi, print; and held it was not 
alignable for error, becauſe the record mentioned that he appeared that day. Judgment 
was afirmed November 7, 1729. Es | 5 


The King ver// John Hill. 


HE defendant was convicted by Sir H.nry Bateman, a Convidtion for 


5 | f | 1 killing game, 
1 juſtice of the peace of Midaliſe, for unlawtully keeping a — 1 


lurcher and a gun to kill and deſtroy the game, non exiſtens quali- defendant nd 

ficatus per leges hujus regni ad hoc faciendum, contra formam fla- not the 8 
buli in bujuſmodi caſu editi et proviſi, And this conviction being — in the 

removed into the King's Bench by certiorari, was quaſhed Satur- degree ad 


day, February 12, 1725. becauſe it was only averred generally, «ita. 


that he was not qualified, and did not aver that the defendant had 
not the particular qualifications mentioned in the ſtatute as to de- 
gree, eſtate, Gc. | | : 
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White ver/. Clever. 
8. C. 1 Stra. EBT on a bond for 400 J. The defendant prayed oyer of the 


1 bond, and of the condition, which was, that the defendant 
is general ud ſhould do ſeveral particular things, and alſo indemnify and fave 
2 harmleſs the plaintiff from, &c, As to the things to be done, the 
muſt be ſhewn defendant pleaded he did them ; and as to the indemnifying the 
for cauſe that plaintiff, and ſaving the plaintiff harmleſs from, Cc. the defendant 


1 pleaded, quod indemniſicavit ac indemnem ſervavit the plaintiff ab, 


defendant joined in demurrer. And ſerjeant Whitaker for the 
plaintiff took exception to the plea, that it was ill, becauſe the de- 
fendant did not ſhew, how he indemnified the plaintiff. Cro. Fac, 
165. Allington verſ. Yearkner. Hob. 296. And it is ill on a ge- 
neral demurrer. C. Fac. 165, 363, 340, 503, 634. But if the 


defendant had pleaded in the negative, that the plaintiff non fuit 


dammiſicatus, it had been good. Cro. Jac. 634. 2 Co. 4. I Lev, 
194. But Mr. Lee for the defendant inſiſted, that it was but 
form, and was good upon a general demurrer. So it is held 1 Lev. 
194. Cutler againſt Southern, and 1 Lutw. 428. Lovelace verſ. 
Bickham. And all the court were unanimous of opinion, that 


ſuch pleading is well upon a general demurrer ſince the act for the, | 
amendment of the law, 4 C 5 Ann. c. 16. And therefore, be- 


cauſe the defendant had not demurred ſpecially, and ſhewed it for 
cauſe, judgment was given for the defendant, Paſch.. 12 Geo. B. R. 


Apr. 29, 1726, Note, this action was brought upon the fame | 
bond as the plaintiff afterwards brought another action upon, and 


obtained judgment Mich. 13 Geo. B. R. 1726. poſt. 1499. 


Faſter 
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ASE for theſe words ſpoke by the defendant of the 8. C. Sun. 
© _ plaintiff, viz. © You are a cheating old rogue, and have 096, 
4 © cheated the fatherleſs and widow,” After verdict for Aienable 

the plaintiff, ſerjeant Belfield moved in arreſt of judg- 

ment, that theſe words are not actionable, there being no co 

quium laid of the plaintiff's trade; and cited 5 Mod. 398. Savage 

verſ. Roberts. 1 Ro. Ab. 62. pl. 25. Hardr. 8. Wake ver, Chap- 

nan: and that difference was took, Raym. 62. Davis ver." Jones. 

On the other ſide Mr. Gapper argued for the plaintiff,” that the 

words ſhould not be took in mitiori ſenſu now, and quoted Cro. 

Jac. 673. and Raym. 86. Terry verſ. Hooper. But the court held, 

the words would not be actionable, unleſs ſpoke of the plaintiff in 

his trade, for which the caſes cited by ſerjeant Belfield are in point. 

And therefore judgment was arreſted, May 17, 1726, 


i "Eden ver. Wills. 1 


R. Parker moved to quaſh a ſcire facias quare exectitionem 8. C. 1 Sts. 
non, Gc. ſued by the defendant in error, to make the 99+ %, 
e aſſign his errors; becauſe the original ſuit in the Common 8 


cias in error 
eas was by bill of privilege, and the ſcire facias therefore ought mult be te. 

to be returnable at a day certain, but this was made returnable '*7ndieas ihe 

upon a common return. And of that opinion was the. court, be- _ _ 

cauſe ſcire facias's ought to be made returnable according to the 

nature of the original ſuit below in the Common Pleas. And Trzn, 

11 Ann, between Vavaſor and Parker, it was adjudged ſo by the yarator vert 

court of King's Bench in the very ſame: caſe. And the writ of Parker, Trin. 


error was quaſhed, Mr. Acberley for the defendant in error. N 


81 | Trin. 


4 


Trin. Term 


- — 


Goodright ver. Shuffill. 
| I lea of antient demeſne was allowed to be well 


without an it to verify the fact. And ſuch plea had ben 


before allowed to be good in earl Coningesby's caſe. 


| Godfrey vet "Philpot. | 


M* Fazaherly moved to change the- wore into Chefer ; and 
it was granted per curiam, becauſe this court can fend down 
the record by mittimus. | | | | | 


Martha Frontin ver/, Small, Covenant. 925 
Intr. Hil, 12 Geor. B. R. Rot. 


S. C. 1 Stra. HE plaintiff declared, quod cum by a writing of agreement 
5 TS faftum 17 Dec. 1723. between herſelf attorney of James 
tan of ance. Frontin of the one part, and the defendant of the other part, which 
ney is givento ſhe produces in court under the ſeal of the defendant, ſhe for and 
hind in defendant a houſe in Villers fireet in York buildings for ſeven years 
che name of from the twenty-fifth of December next, and that the defendant 
the principal. for himſelf, his heirs, executors and adminiſtrators, covenanted and 
agreed, that he, &c. would pay for the ſaid meſuage to the ſaid 
James Frontin 601. per annum, at four quarterly payments, Gc. 
by virtue of which writing of agreement the defendant entred, and 
was and yet is poſſeſſed ; and e for breach, that the defendant 
did not pay the ſaid rent, but 45 J. due to the. ſaid Frontin for three 
quarters of a year was and yet is due and unpaid, &c. The _ 


execate # in the name, and as wa of the ſaid James, demiſed to the 
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dant demurred generally, and the plaintiff joined in demurrer. 
And Mr. Strange for the defendant inſiſted, that the plaintiff could 
not maintain this action, for the leaſe was void, becauſe the plain- 
tiff acting only as attorney to James Frontin, it ſhould have been 
made as a leaſe from * 122 in his . nn, Afb pl. 191. 
Co. Rep. 77.,Gombe's caſe. If an attorney bas a power by writin 
- —— by indenture for years, &c. he _ make an = 
denture in his own name, but in the name of him who gives him 
his warrant. And of this opinion was the whole court, and that 
therefore it appeared upon the face of the declaration, that the leaſe 
was void. And then Mr. Strange infiſted, that if the leaſe was 
But Mr. 
Reeve for the plaintiff argued, that though the leaſe was void, vet 
covenant might be maintained on the agreement. James Frontin 


void, the covenant in it to pay the rent was void alſo. 


could not maintain an action of covenant, becauſe he was no 


to the deed. 2 H. 673. Scudamore verſus Jaudenſtene. But he (aid 

coyenant would lie on the ward demiſit, which implies a covenant 

But if there be an expreſs covenant particular, vis. that he ſhoul 

quietly enjoy 5 U claiming under him, that reſtrains the ge- 
| ovenant, 1 M 
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. 113. Deering verſus Farrington, Arte 1241. 


neral mo . 1. Mo, | | 

Hale held, that where a man affignaut et tranſpeſuit all the money 
that ſhould be allowed him by any order of a foreign ſtate, to 
come to him in lieu of his ſhare of a ſhip ; this was void as an af- 
 bgnment, but was a coyenant, and was all one as if the defendant 
had covenanted, the plaintiff. ſhould have all the money the defen- 
dant ſhould recover for loſs of ſuch a ſhip. Befides, the agreement 
being under ſeal, the defendant was eſtopped to ſay, the plaintiff 
did not demiſe, and it was very hard the defendant ſhould enjoy the 
houſe as he did, and not be forced to pay the rent, But the court 
held, that it appearing on the declaration, that the leaſe was void, 
becauſe jt, was not made in the name of James Frentin, whoſe 
houſe it appeared to be, and that the plaintiff only made it as his 
attorney, there could be no e/toppel; and then the covenant to pay 
the rent was void, and the plaintiff could not maintain the action. 


And judgment was given for the defendant, June 21, 1726. 
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” Emorandum, that Robert Dormer eſquire, one of tle 
Juſtices of the court of Common Pleas, died September 18 
| laft, anno aetatis 77. And Sir Jeffery Gilbert knight, 
lord chief baron of the court of Exchequer, died Octobet 
14 laft, anno aetatis 52. And juſt before the beginning of this term 
Sir Thomas Pengelly knight, his Majeſty's primier ſerjeant at law, 
| das ſworn lord chief baron of the Exchequer, and Mr. baron Price 
I was ſworn one of the juſtices of the Common Pleas. And on Wed- 
=: Þ neſday October 265 Sir Littleton Powys Znight, one of the juſtice 
s of the court of King's Bench, and the honourable Robert Tracy T7 
eſquire, one of the juſtices of the Common Pleas, reigned both their 
| "ices reaſon of their ill flates of health. And bis Majeſty, as a 
reward for their paſt ſervices, granted each of them a penſion of 
15001. per annum. And Friday November the 4th Sir Francis 
Page knight, one of the barons of the Exchequer, was ſworn a judge 
| of the Common Pleas in the room of Mr. juſtice Tracy ; and Monday 
| | November the 7th Sir Lawrence Carter knight, one of his Majeſly's 
c — ſerjeants at law, and ſolicitor general to his royal highneſs the Prince f 
| Wales, was ſworn a baron of the Exchequer in the room of Mr. baron 
$ Price. And Mr. ſerjeant Probyn was ſworn one of the juſtices of 
= the King's Bench in the room of Mr. juſtice Powys. And Mr. ſer- 
| feant Comyns was ſworn 4 baron of the Exchequer in the rom g 
| Mr. baron Page. E 
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J ohn Aſtell ver/. John Andrews. 
Intr. Trin. 11 Geo. B. R. Rot. 408. 


HE plaintiff brought aft aion of debt, gui tam, &c. againſt S. O. 2 Stra, 


the defendant, for 100 J. Sc. for ſelling French, Portugal, _ 


| © is a ſelling by 
r. the quart, and the gallon, to perſons whoſe names are un- reule. 


nown to the plaintiff, between the firſt of March 10 Geo. and the 


and Spaniſh wines, twenty ſeveral times by retale, viz. by th 


firſt of March 11 Geo. at Briſtol, to be drank at Bri/tol, the defen- 
dant not being authorized or enabled in manner and form as by the 


ſtatute in that caſe made and provided is preſcribed and appointed: 
contra formam et effeftum ſtatuti praedicti; per quod the defendant 


forfeited to the King and the plaintiff, qui tam, &c, 1 o, vig. 51. 
for every one of the ſaid offenſes. Upon il debet pleaded, and if- 
ſue joined thereon, the cauſe was tried before my brother Denton at 
Briſtol; and as to 957. part of the 100/. the jury found for the de- 
fendant; but as to 5/. the remaining part of the 100 f. the jury 
found a ſpecial verdict, viz. that the defendant the 11th of Nevem- 
ber in the eleventh year of this King, and for nine years then laſt 
paſt, was, and yet is, a merchant importer of French, Portugal, 
and Spaniſh wines, and for all that time dwelt and yet dwells in 
the city of Briſtol in the county of the city of Briſtol; that the de- 


fendant the 11th of November in the eleventh of the King, in his 
manſion houſe ſituate in Briſtol, ſold by the gallon to one Thomas 
Mills one gallon of red Port, to be drank at Bri/to/, and that the 


faid Thomas Mills carried the ſaid gallon of the ſaid wine from the 
defendant's houſe to a common inn called the Guilders Inn in Bri- 
al, and that there the ſaid gallon of wine was drank ; that the 
faid Guilders Inn at the time of the ſale of the ſaid gallon of wine, 
and of the drinking thereof, was in the occupation of one Charles 
Selman, and not in the tenure or occupation of the defendant ; that 
the defendant at the time of the ſale of the ſaid wine was not en- 
abled to ſell wine by retale by force of the ſtatute of the 12th of 
Charles the ſecond, intitled an act for the better ordering the ſell- 
ing of wines by retale, and for preventing abuſes in the mingling, 


corrupting and vitiating of wines, and for ſettling and limiting the 
prices of the ſame; that the defendant never ſold in any veſſel 


whatſoever any wine to be drank within his manſion houſe, or 
within any place whatſoever in his tenure or occupation : but whe- 
ther the defendant owes the 5 JI. &c. This caſe was argued twice 
at the bar, firſt by Mr. ſerjeant Chapple for the plaintiff and Mr. 


Gapper for the defendant ; and afterwards by Mr. ſerjeant Pengelly 
tor the plaintiff, and Mr. Faza#erley for the defendant. And Fi- 
5 ; 8 K | 


day 
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day the 4th of November the chief juſtice delivered the opinion of 


t 
juſtice Forteſcue, juſtice Reynolds and himſelf, that the plaintiff a 
ought to have judgment, Mr. juſtice Powys having ſurrendered his f 
office a little before. 9 p 
: Mn: 4 + I 
The reaſon upon which the judges founded their reſolution was, I 
that by the facts found in the ſpecial verdict the defendant appears te 
to be guilty of an offence within the expreſs words of the ſtatute a 
of 12 Car. 2. cap. 25. for by that act it is enacted, that no perſon h 
after the 25th of March 1661, unleſs authoriſed as by that act is 
preſcribed, ſhall ſell or utter by retale, z. e. by pint, quart, potile, 
or gallon, or by any other greater or leſſer retale meaſure, any kind < 
of wine, to be drank or ſpent within his or their manſion houſe u 
or houſes, or other place in his or their tenure or occupation, or r: 
without ſuch manſion houſe or houſes, or ſuch other place in li 
his or their tenure or occupation, by any colour, craft, or mean þ 
whatſoever, upon pain to forfeit for every ſuch offence 5 J. Ge. b 
The jury here have found, that the defendant fold a gallon of 0 
wine, that is a ſelling by retale within the very words of the tl 
act, which explains what ſelling by retale is, and mentions ſale al 
by the gallon, as one of the inſtances. 2. They find, the wine t 
was ſold to be drank at Briſtol, and that it was drank at the ti 
Guilders Inn in Briſtol; that is a ſale of wine to be drank out t 
of the defendant's houſe, the words of the act being, to be b 
drank within his manſion houſe or place in his occupation, or I$ 
without ſuch manſion houſe, &c. and then they find defen-. tl 
dant had no licence to ſell, &c, | | 0 
| v 
hut it was objected by the counſel for the defendant, that it is pt 
found by the ſpecial verdict, that the defendant never fold any Cc 
wine to be drank within his manſion houſe, or within. any place re 
whatſoever in his tenure or occupation; and they inſiſted the in- 
tent of the act was only to reſtrain ſales of wine to be drank in 
their manſion houſes or places in their tenure or occupation; and 
though there is afterwards the words, or without, Cc. yet that 
muſt mean ſome yard, &c. belonging to ſuch manſion houſe, &c. ( 
for otherwiſe the expreſſion in the act is unaccountable. If it was ks 
intended to prohibit ſales of wine to be drank in any place, it was fo 
idle to mention manſion houſes and places in their tenure or occu- ſt 
pation, Beſides, the defendant is found to be a merchant importer fe 
of wine, and therefore more reaſonable he ſhould {ell by retale in ql 
his houſe, the act being principally levelled at perſons that keep ta- de 
verns, Cc. But the anſwer to this is, that the words of the ad to 
expreſſly extend to this caſe, and though perhaps the parliament pr 
might have uſed other expreſſions to have made the act as extenſive, A 


without mentioning manſion houſes, &c. yet their throwing in da 


thoſe 
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thoſe words do not reftrain the other extenfive words. And this 


act is recited. by the act of 15 Car. 2. cap. 14. to have this exten- 
ſive conſtruction, | both in reſpe& of the perſon” ſelling, and of the 


place where the wine was fold to be drank. For by that act of 


15 Car. 2. cap. 14. it is recited to be enacted by this act of 


12 Car. 2. cap. 25. par. 1. that no petſon or perſons whatſoever af- 
ter the 25th of March 1661, unleſs authorized as by the ſaid act is 


appointed, ſhould ſell wine by retale, to be ſpent in their manſion 
houſes, or other place, under the penalty of 5 J. &c. T 


Another objection was made, that the verdict has found but one 
ſingle fact, and that the parliament only intended to prohibit the 
uſing the trade of ſelling wines by retate, which muſt require ſeve- 
ral fats ; and that appears by the clauſe which dire&s the granting 
licences to be to thoſe who uſe the trade of felling wines by retale, 

4. But to this it was anſwered, that the clauſe which prohi- 
bits the felling, is general, and lays a penalty upon every particular 
offence of 5 J. and it is upon that clauſe this queſtion depends; and 
therefore in expounding acts of parliament where words are expreſs, 
and plain, and clear, the words ought to be underſtood according 


to their pany and natural ſignification and import, unleſs by put- 


ting ſuch expoſition a contradiction or inconſiſtency would ariſe in 
the act by reaſon of ſome ſubſequent clauſe, from whence it might 
be inferred, the intent of the parliament was otherwiſe. But that 
is not this caſe, for no inconſiſtency or contradiction will ariſe from 
the clauſe about granting licences, if the words of this clauſe are 
conſtrued according to their true ſignification; but both clauſes are 
very conſiſtent, and the act will be no more than this, that no 
perſon ſhall ſell by retale but ſuch as have a licence; and that li- 
cences ſhall be granted only to thoſe that uſe the trade of ſelling by 
retale, Judgment was given for the plaintiff. 155 


The King verſ. Tenant, 


Everal orders of baſtardy being removed into this court by cer- 8. C. 2 Stra. 
tiorari, the firſt order was made by two juſtices of the peace 7b 
for the Weſtriding of Yorkſhire upon the defendant, to keep a ba- 8 
ſtard child, as being the reputed father. From this order the de- charged at 
fendant ee to the quarter- ſeſſions; and the juſtices at the ſefiions, a new 
0 


quarter-{ 


ns upon full hearing of the merits, diſcharged the or- _ ee 


der of the two juſtices; but bound the defendant by recogniſance be made. 
to appear at next quarter- ſeſſions, as it was ſuppoſed, under an ap- 
prehenſion, that better evidence might be procured againſt him. 
After this the ſame two juſtices made a new order upon the defen- 
ry orders being 
removed 


dant for keeping this baſtard child. And all the 


MN 


n 
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removed into this court November 10, 1726. the court quaſh 

_ the laſt order of the two juſtices. For they having made an order 
upon the defendant, to keep the child as reputed: father, and that 

- Cro Car. 341, order being regularly diſcharged upon An appeal, upon hearine 
350. Frie- the merits, the defendant was legally acquitted, and cannot be 
Cro. Car. 471. drawn in queſtion again for the ſame fact. Mr. Reeve: council for 
x Veutr. 59- the King, Mr. Lee council for the defendant. nnen 
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David Griffin ver/. Daniel Scott, Humfrey Bodman, 
John Mauldin, Abraham Purſchouſe, Joaken Falack, 
aui George Shenton......-..i; aiiur 1 1 ae al Ports 


6. b. sf. FF an aQion of treſpaſs brought by the plaintiff againſt the de 
Tue landtors 1 fendants, for breaking and entring the plaintiff's houſe at Ber- 
muſt remove mondſey in Surrey the 1 8th of June, the eleventh of the wing, and 

llow- 


| the goods at for continuing in poſſeſſion of the houſe for eight days next 
the end of i 2 Nera. 
five days or JNg, and for taking and carrying away from ' thence ſeveral 
he is a treſ- of the plaintiff's, vi. grates, tongs, tables, a clock, Sc. the de- 
_ fendants as to all, praeter fractianem et intrationem domus prac- 
diftae et continuationem in poſſe/}ione 'ejuſdem domus per ſpatium of 
dierum, and taking and carrying away the goods of the plaintiff, 
plead not guilty, and on that iſſue is joined; and as to all the reſt 
of the treſpaſs: aforeſaid, the defendants juſtify, and ſay, that Sir 
William Boyer and Ebenezer Sadler the 2oth of April 1708 were 
ſeiſed in fee of a meſuage and a piece of ground, Gc. in the ſaid 
pariſh of Bermondſey, and being thereof ſo ſeiſed demiſed the ſame 
the ſaid 20th of April 1708 to Anthony Tolat from 25th of March 
then laſt paſt for ſixty years, who entred and was poſſeſſed, &c. 
and 11 June 1708 built a houſe on part of the demiſed premiſſes; 
that Anthony Tolat died inteſtate 1 Auguſt 1714 ; that adminiſtra- 
tion was granted by the archbiſhop of Canterbury 5 February 1714 
to Anne Tat ; that ſhe entred on the demiſed premiſſes, and the 
new erected houſe, and 15 March 1714 ſhe aſſigned the reſidue of 
the ſixty years term to John Chamberlain; that 11 June 1720 
Jobn Chamberlain died poſſeſſed thereof, &c. inteſtate ; that ad- 
miniſtration to him was granted by the archbiſhop of Canterbury 
5 Tulvy 1720 to Robert Chamberlain ; that Robert Chamberlain en- 
tred, Sc. and 6 October 1720 demiſed part of the premiſſes com- 
priſed in the ſixty . years leaſe, of which the houſe in the decla- 


ration was part, to William Rouſe for ſeven years from 29 September 


1720, reſerving ſeventeen pounds per annum rent, payable the 
four uſual quarterly payments, &c. that William Rouſe entred and 
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1 and ſtill is poſſeſſed, &c. that Robert Chamberlain 12 Septem- 


ber 1722 bargained and fold and aſſigned the reverſion of the 


remiſſes demiſed, &c. for the remainder of the ſixty years term 


to the defendant Daniel Scott, by virtue of which aſſignment the 


defendant Daniel Scott, according to the form of the ſtatute in that 
caſe made and provided, of the ſaid reverſion of the premiſſes be- 
fore mentioned to be demiſed to the ſaid William Rouſe, whereof 
the houſe in the declaration is parcel, and of all other the pre- 
miſſes demiſed to him aſſigned as aforeſaid was poſſeſſed; and the 
faid Daniel Scott being ſo poſſeſſed thereof, 87. 106. of the ſaid 
annual rent of 17/. for the ſaid premiſſes laſt mentioned, unde 
praedicla domus in narratione praedicta mentionata ejt parcella, for 
two quarters of a year ending at Lady day 1725 to the ſaid Daniel 
Scott ſolubiles ad idem feſtum praedicto tempore quo, Ec. in aretro 
et inſolut. fuerunt, per quod the ſaid Daniel Scott for non-payment 
of the ſaid rent as aforeſaid due, in jure ſuo proprio, and the other 


defendants in jure ipſius Damelis et per ejus praeceptum, praedicts 


tempore quo, &c. in domum praedictam in narratione praedicta men- 
tionatam, ut in parcel of the premiſſes aforeſaid abovementioned to 
be demiſed to the ſaid William Rouſe, intraverunt, and finding the 


aid goods aud chattels in the ſaid houſe, the ſaid defendants Sn 


et catalla praedicta nomine diſtrictionis for the rent as aforeſaid be- 


ing in arrear praedidto tempore quo, &c. ceperunt, ac pro meliort 


conſervatione eorundem bonorum et catallorum in eadem domo aviſten- 
tium, bena et catalla illa in parte tuſdem domus, ubi melius fieri 
petuit, per ſpatium ofto dierum extunc proxime ſequentium continua- 
derunt, et poſſeſſionem ejuſdem domus pro propoſito praedicto neceſſu- 
rio babuerunt, et denique eadem boaa et catalla fic diſirifta aſporta- 
verunt ad imparcandum, et eadem adtunc et ibidem in the ſaid pariſh 
of Bermondſey imparcaverunt, ut diſtrictionem pro redditu praedicto in 


aretro exiſtente, prout eis bene licuit ; quae quidem intratio domus prae- 
dige; ac captio bonorum et catallorum pracdictorum, et eorum con- 


tinuatio in eadem domo, et poſſeſſio domus illius, ac denique aſportatio 
bonorum et catallorum illorum, eft totum praedictum reſiduum tranſ- 


_ greſſioms praedieae, whereof the plaintiff complains, &c. 


To this plea the plaintiff replied, and after confeſſing, that 
Rebert Chamberlain was poſſeſſed of the reſidue of the ſixty years 
term, and made the leaſe to Rouſe for ſeven years, as in the plea ; 
he lays, that Rouſe ꝙ March 1720 aſſigned his leaſe to the plaintiff 
David Griffin, and that Robert Chamberlain aſſigned the reverſion, 
Sc. to the defendant David Scott for the reſidue of the fixty years 
term, and that the plaintiff David upon Lady day 1725 at the 
door of the houſe of the aſſigned premiſſes, out of which the rent 
aloreſaid was iſſuing, paratus fuit et cbtulit ad ſorvendum pracfats 
os. ad idem feflum ſolubilem, and 
83 that 
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that the ſaid Daniel, nor any other perſon of his part, n 
there to receive the ſaid 8 J. 105. and that he the ſaid David after. 


wards, and before the breaking and entry of the houſe aforeſaid, 


Sc. vis. 18 June the eleventh of this King at the pariſh of 


Bermondſey aforeſaid, paratus fuit et obtulit ad ſolvendum eidem 


Danieli the faid 8/. 105. ſed los praedictus Daniel adtunc et ibi. 
dem totaliter recipere recuſavit, &c. To this replication the de. 
fendants demurred, and ſhewed for cauſe, that it is not alleged in 
the replication, that the ſaid David was always ready, and yet is 
ready, to pay to the ſaid Daniel the ſaid 87. 105. nor is it alleged, 
that the ſaid David brought the money into court, to be paid to 
the ſaid Daniel; and that it is not alleged, that the plaintiff at 


the time of the ſuppoſed treſpaſs tendered: the ſaid 8/, 10s, The 


_ plaintiff joined in demurrer. 


This cauſe was argued 25 June in laſt Trinity term, and again 
11 November in this term. And the defendant's council took ex- 
ceptions to the replication, that it was ill for the cauſes ſpecially 
aſſigned in the demurrer. But the court gave no opinion thereon, 
being clear of opinion, that the plea was ill. The defendant has 
juſtified the entry into the houſe, out of which the rent iflued, 
and diſtraining the goods in the declaration for the rent; ſo far is 
right; and the continuing in poſſeſſion of the houſe and goods 
for eight days. Now although the party might enter and diftrain 
the goods, yet in a reaſonable time he ought to remove them, and 
put them either into a pound overt, or cloſe; but at common law 
no diſtreſs could be impounded on the premiſſes; and for that 
reaſon ſheaves or ſhocks of corn were not diſtrainable for rent, be- 
cauſe nothing could be diſtrained, but what might be returned in 
as good a condition, as it was in when the diſtreſs was taken, but 
after a removal ſheaves of corn could not be reſtored in the ſame 
condition, Co. Lit. 47. a. and therefore the ſtatute 2 Mill. & Mar. 
jeff. 1. cap. 5. gives the leſſor a power to diſtrain ſheaves of corn, 
Sc. and to lock up and detain the ſame upon the place where it 
is found ; but that is only in the particular caſes mentioned in that 
act. Then in this caſe, the defendant not having removed the 
corn in a reaſonable time, it has made his diſtreſs illegal ; much 
leſs could he juſtify the detaining the poſſeſſion of the houſe eight 
days upon account of the diſtreſs. And the adding in the plea, 
that pro meliori conſervatione eorundem bonorum et catallorum in 
eadem domo exiſlentium, bona et catalla illa in parte ejuſdem demi, 
ubi melius fiert potuit, for eight days then next following continua- 
verunt, et poſſe/ſionem ejuſdem domus pro propofito praedicto nec}- 
ſario habuerunt, &c, will not at all mend the caſe; fince the h 
does not allow impounding a diſtreſs on the premiſſes, unleſs in 
the caſes within the ſtatute 2 N. & Mar. which this is 1 
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And Forteſcue juſtice cited a caſe between Cartwright and Comber artwright | 
at niſi prius, tried before the earl of Macclesfield, when he was Rang Com- 
chief juſtice of the King's Bench, where he ruled, that if a land- 


| lord diſtrains for rent, and keeps the goods on the premiſſes longer 


than a reaſonable time which the law allows him to remove them 
in, he is a treſpaſſer ab initio. Six carpenters caſe, 8 Co. 146. 
The plea therefore being ill, the court 11 November 1726 gave 
judgment for the plaintiff, Serjeant Richard Comyns for the defen- 


dant, Mr. Gapper for the plaintiff. 
Joſeph Story ver /. Daniel Atkins. 
Intr. Paſch. 12 Geo. B. R. Rot. 220. 


N an action upon the caſe upon ſeveral promiſes, the plaintiff s. C. 2 Stra. 
declared upon a promiſſory note dated 25 March 1720. ſigned 7'9: 


An ind. hitatas 


and ſubſcribed by the defendant, whereby he promiſed to pay the un inn 
plaintiff or his order 12/. 11 s. for value received, &c. there was inferior court 
alſo another count on indebitatus afſumpfit for 20 J. lent by the mal fave the 


WS 5 a ? . ſtatute of li- 
plaintiff to the defendant: and the third count was on an indebi- eee bee 


tatus oſſumpfit for 20 J. laid out by the plaintiff to the defendant's 2 promiſſory 


uſe, Cc. damage 20 J. The defendant guoad primam promiſſianem t. 
et aſſumptionem in narratione praedicta mentionatam, pleads in bar, 
guad ad aliquod tempus infra ſex annos ante diem exhibitionts billae 
ius the plaintiff cauſa actionis quoad dictam primam promiſſiunem 

et aſſumptionem in narratione praedicta mentionatam non accrevit 


 eidem Feſepbo verſus ipſum Danielem, &c. and as to the ſecond 


and third promiſes in the declaration mentioned the defendant plead- 
ed non aſſumpſit, and iſſue was joined thereon. 


As to the plea to the firſt promiſe, the plaintiff replies, that it 
is true that the cauſe of action as to the firſt promiſe in the decla- 
ration mentioned un accrevit to the plaintiff againſt the defendant 
within fix years before the exhibiting the plaintiff's bill; but the 
plaintiff ſays further, after ſetting out the cuſtom in London to 
hold plea of all actions of debt and other perſonal actions by plaint 
levied in the ſheriff's court there, that the cauſe of action as to the 
laid firſt promiſe firſt accrued before the eleventh of February 1725. 


dig. 25 March 1720 at London aforeſaid in the pariſh of Sr. Mary 


le Bow in the ward of Cheape ; quodgue ipſe prauedictus Jeſepbus 
pro recuperatione damnorum ſuorum pro non performatione pro- 
mſſionts et aſſumptionis pradiftae poſtea, ſcilicet undecimo die 
Februarii A. D. 1725. into the ſheriff's court held, &c. in pro- 
pria perſona ſus vent, et tum in eadem curia ibidem ſecundum 
canſuetudinem civitatis praedictae levavit quandam querelam verſus 


praefatui 
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praefatum Danielem Atkins in placito tranſgreſſionts ſuper caſum ad 
damnum ifp/rus the plaintiff 20 JI. et praedictus Joſephus in eadem 
curia tunc et ibidem invenit plegios de proſequendo querelam ſuam, 
Sc. and prayed proceſs againſt the defendant fecundum confuetudi- 
nem civitatis praedictae; that thereupon praeceptum fut (ore te. 
nus) by the ſheriff ſecundum conſuetudinem ejuſdem civitatis to the 
ſerjeant of the mace, quod ipſe ſecundum conſuetudinem ejuſiem ci. 
wvitatis poneret j er vadios et ſalvos plegios the faid defendant Daniel. 
efſendum ad proximam curiam dicti domini regis before the ſheriff 
at, &c. 12 February 1725 tenendam, to anſwer the plaintiff Joſeph 
de placito praedicto, &c. and upon a nibil babuit, &c. returned, a 
caßias was awarded to the ſerjeant of mace againſt the defendant, 
returnable 17 February 1725, Sc. to which a non eſt inventus was 
returned; and then ſets out that the proceſs was continued till 
26 February 1725, at which day the defendant appeared, and the 
plaintiff then and there in eadem curia by his attorney in ct ſuper 
qguerelam ſuam praedictam verſus pracdictum Damelem ſecundum cum. 
ſuetudinem civitatis praediftae narravit modo et forma prout ſeguitur, 
ſeilicet, Foſephus Story per J. D. attornatum ſuum queritur verſus 
Danielem Atkins in placito tranſgreſſions ſuper caſum, eo quod qum 
decimo die Februarii anno domini regis nunc duodecimo in 0 
ſanctae Helenae London, praedictus defendens indebitatus fuit prazfats 
querenti in 201. pro diverfis pecuniarum ſummis per praedictum defents 
dentem praefato querenti prius debitis, praediftus defendens in conſis 
deratione inde tunc et ibidem aſſumpfit ſuper ſe et praefato querenti 
fideliter promiſit, ad ſorvendum eidem querenti praedittas 20 l. aun 
Inde requifitus efſet ; praediflus tamen defendens, &c. et ſuperinde the 
defendant praeſens in eadem curia adtunc et ibidem produced a habeas 
corpus cum cauſa out of the King's Bench, returnable immediats be» 
fore the King's Bench, &c. and then ſets forth, that the defendant 
was brought up on the babeas corpus 26 February 1725. and put in 
bail on the habeas corpus ad reſpondendum the plaintiff de placito prae- 
dicto ſecundum conſuetudinem ejuſtlem curiae, as by the record of the 
habeas corpus and return thereof in the King's Bench de records ru. 
manens plenius liquet et apparet; et ſuperinde idem Yoſephus Ser) 
exhibuit billam ſuam praedictam in difta curia dicti domint regis 
coram ipſo rege verſus pracfatum Danielem Atkins modo et forms 
praediftis pro eadem cauſa actionis pro qua levavit querelam ſuun 
praediflam ut prarfertur ; and then the plaintiff further ſays, that 
praedicta cauſa actionis ipſius Joſephi Story verſus praefatum Des 
nielem eidem Joſepho accrevit infra ſex annos ante praedifium 
tempus levationts querelae ſuae praedictae verſus praediflum Dir 
nielem, ſeilicet, 25 March 1720. in parochia et warda praedians 


ultimo mentionatis, &c, To this replication the defendant de- 
murred, and prays that the plaintiff may be barred as to his action 
upon the firſt promiſe in the declaration mentioned, and — 


8 of demurrer, that it manifeſtly appears, that the ſaid Jo- 
{pb (viz. the Te ) did not exhibit his ſaid bill in this court as 
o the ſaid firſt promiſe, pro eadem cauſa actionis pro qua levavit 
elam ſuam in replicatione ſua praedicta mentionatam, &c. And 

the plaintiff joined in demurrer. 7 : 
This cauſe was argued laſt J ini term by Mr. Ketelley for the 


defendant, and by Mr. Uſher for ge ; and this term by 
Mr. Reeve for the defendant, and by Mr. Blencowe for the 


plaintiff. P 
And the court was clear of opinion, that if an action is properly 
commenced in an inferior court within the fix and the de- 


fendant removes it by habeas corpus into the 'King's Beneh, the 
ſtatute of limitations will be no bar to the plaintiff in the King's 
Bench, though fix years were elapſed after the cauſe of action ac- 
crued, and before the removal of the ſuit into the King's Bench. 
Mich. 16 Car. 2. B. R. Bevin verſ. Chapman. 1 Siderf. 228. 
1 Lev. 143. 


But the council for the defendant argued, that the plaintiff ought 
to have averred particularly with a verificare vult, that the plaint 
below and the bill in this court was for one and the ſame cauſe of 
action; which is a matter traverſable, and the defendant might 
have took iſſue upon it; but here being no ſuch averment, no ſuch 
iſſue could be took; and there is no ſufficient averment, that they 
were for the ſame cauſe of action. | | . 


2. It appears upon this record, that the ſuits were for different 
cauſes of action; for the plaint below is ſet out to have been levied 
in placito tranſgreſſionis ſuper caſum ad damnum of the plaintiff 200. 
and the declaration below is in an indebitatus aſſumpfit for 201. pro 
divers pecuniarum ſummis per praedictum defendentem* praęfato 
ohne prius debitis, Fc, but the firſt count in the declaration 
is upon a promiſſory note for 12/. 11s. made by the defen- 
Gant to the plaintiff the twenty-fifth of March 1720. And it was 
inſiſted upon by the council for the defendant, that ſuch a decla- 
ration as was below could not be good, becauſe the plaintiff ought 
to ſhew, for what the money was due, as money lent, &c, for the 
deſendant might be indebted to the plaintiff for ſums of money 
. owing by him to the plaintiff, for which an indebitatus aſſumpfit 
would not lie, as on a bond, Cc. and the ſaying that he declared 
conſuetudinem civitatis praedictae, was not ſufficient z for 
If upon ſuch a general declaration the party could recover contrary 
to the rules of the common law, ſuch cuſtom ought to be ſet out 


ſpecially; as in caſe of a conceſſit ſolvere, a cuſtom to recover upon 
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for cauſe of demurrer, that it manifeſtly appears; that the ſaid Yo- 


{pb (viz. the plaintiff ) did not exhibit his ſaid bill in this court as 


to the faid firſt promiſe, pro eadem cauſa actionis pro qua levavit 
querelam ſuam in replicatione ſua praedicta mentionatam, &c. And 
the plaintiff joined in demurrer. | | 


This cauſe was argued laſt Trinity term by Mr. Ketelbey for the 
defendant, and by Mr. Uſher for 3 ; and this term by 
Mr. Reeve for the defendant, and by Mr. Blencowe for the 


plantif, 


And the court was clear of opinion, that if an aQtion is properly 


commenced in an inferior court within the fix years, and the de- 


fendant removes it by habeas corpus into the King's Bench, the 
ſtatute of limitations will be no bar to the Tage. in the King's 
e cauſe of action ac- 


Bench, though ſix years were elapſed after 
crued, and before the removal of the ſuit into the King's Bench. 
Mich. 16 Car. 2. B. R. Bevin verſ. Chapman. 1 Siderf. 228. 
1 Lev. 143. | 


But the council for the defendant argued, that the plaintiff ought 
to have averred particularly with a versficare vult, that the plaint 


below and the bill in this court was for one and the ſame cauſe of 


action; which is a matter traverſable, and the defendant might 
have took iſſue upon it; but here being no ſuch averment, no ſuch 
iſſue could be took; and there is no ſufficient averment, that they 
were for the ſame cauſe of action. F I 


2. It appears upon this record, that the ſuits were for different 


cauſes of action; for the plaint below is ſet out to have been levied 
in placito tranſgreſſionis ſuper caſum ad damnum of the plaintiff 20%. 
and the declaration below is in an ndebitatus afſumpfit for 201. 
drverfis pecuniarum ſummis per praedictum dgfendentem pracfato 
15 prius debitis, Sc. but the firſt count in the declaration 
is upon a promiſſory note for 121. 115. made by the defen- 


dant to the plaintiff the twenty-fifth of March 1720. And it was 


inſiſted upon by the council for the defendant, that ſuch a decla- 
ration as was below could not be good, becauſe the plaintiff ought 
to ſhew, for what the money was due, as money lent, &c. for the 
defendant might be indebted to the plaintiff for ſums of money 
. owing by him to the plaintiff, for which an indebitatus aſſumpit 
would not lie, as on a bond, &c. and the ſaying that he declared 
m conſuetudinem civitatis praedictae, was not ſufficient z for 
if upon ſuch a general declaration the party could recover contrary 
to the rules of the common law, ſuch cuſtom ought to be ſet out 
ſpecially ; as in caſe of a conce/it ſobvere, @ cuſtom to recover upon 
| e eee it 
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it muſt be ſet out ſpecially. Raft. Intr. 550. In the next place it 


was inſiſted on, that this promiſſory note could not be given in evi- 
dence to maintain the declaration, if it ſhould be took to be for 
money lent ; for though before the act of 3 & 4 Ann. cap. . a 
promiſſory note might be given in evidence on an indebitatus af. 


ſumpfit for money lent ; yet ſince that ſtatute thoſe notes are made 


negotiable, and an action will lie on the note itſelf, and the conſi- 


| deration ſhall not be inquired into; and the note itſelf is now a ſe- 


curity for a debt, whereas before it was but an evidence of a debt. 

That an indebitatus aſſumpſit does not lie on a bill of exchange, by 
Powell juſtice, which the other juſtices did not deny. 2 Lutw, 
1594. in the caſe of Bellafis verſ. Heſter, 1 Lev. 298. 1 Ventr. 152, 
Brown verſ. London. Hardr. 487. 1 Mod. 286. Milton's caſe. 


And therefore they concluded, that it appeared on the record, that 


Comber and 
Wain, Paſch. 
7 Geo. B. R. 


the ſuit below and the action here were for a different cauſe of 
action. | 


The judges all agreed, that ſuch a general indebitatus aſſumpſt 
pro diverſis pecuniarum ſummis per praedictum defendentem praefato 
querenti prius debitis, without ſhewing for what the money was 
due, as money lent, &c. would be ill in the courts in Vefminſter 
hall, and not maintainable, becauſe the money might be owing for 
what an indebitatus aſſumpſit would not lie, as for rent, upon a 
bond, Sc. But then Raymond chief juſtice, and Reynolds and 
Prolyn juſtices, held that an action brought on a promiſſory note 
againſt the perſon who ſigned it, payable to the plaintiff or order, 
for value received, and an action brought againſt him on an inde- 
bitatus aſſumpſit for money lent, might be averred to be the ſame 
cauſe of action; for they were of opinion, that in the action on the 
indebitatus aſſumpfit for money lent ſuch promiſſory note might be 
given in evidence, and would be good evidence to maintain the de- 
claration. That ſuch notes were allowed in evidence in ſuch nde- 
bitatus aſſumpſit before the ſtatute of 3 & 4 Arn. cap. 9. is molt 
certain, and before that act an action would not lie upon the note; 
then they held, that the ſtatute had only given an action upon the 
notes, and made them negotiable, which they were not before, but 
had not at all altered the nature of the debt; and therefore Paſcb. 
7 Geo. B. R. between Comber and Wain, indebitatus aſſumpſit 
brought for money lent, the defendant pleaded he had given the 


plaintiff a promiſſory note ſigned by him, payable. to the plaintiff 


for that ſum of money; and upon a demurrer it was adjudged for 
the plaintiff, becauſe the note did not extinguiſh the debt, it not 
being of a higher nature than the promiſe for payment of the money; 
for the ſtatute had not altered the nature of the debts, nor madc 


the note of a higher nature than a debt on ſimple contract, nor could 


it have any preference in payment by an adminiſtrator before w_ 
ns de 
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debts upon ſimple contract. And it is held, 1 Salk. 23. Hard's 
caſe, Hil. 8 Will. 3. that an indebitatus afſumpfit will lie againſt the 
drawer of a bill of exchange, becauſe he was really a debtor by the 
receipt of the money. And 2 Lutz. 1 585. in the caſe of Brom- 


wich verſ. Lloyd, the chief juſtice Treby ſaid, that upon an indebi- | 


zatus aſſumpſit a bill of exchange may be given in evidence, to main- 
tain the action; and Powell juſtice ſaid, that on an indebitatus aſ- 


But this muſt be underſtood of indebitatus aſſumpfit brought againſt 
the drawer, not againſt the acceptor, for an indebitatus aſſumpfit 
will not lie againſt the acceptor of a bill of exchange; and the caſes 


cited of 2 Lutw. 1 594. Bellafis verſ. Hefter, and 1 Ventr. 152. 


are in caſes of aQions brought againſt the acceptor; and ſo is Hardr. 
487. that debt will not lie againſt the acceptor of a bill of ex- 
change. Pony ; : | | 


But Porteſcue juſtice ſaid, he had never known a bill of ex- 


| change given in evidence on an indebitatus aſſumpſit for money lent, 


nor a promiſſory note ſince the ſtatute of 3 & 4 Ann. cap. 9. and 


therefore he was doubtful, whether it could be given now in evi- 


dence in ſuch indebitatus aſſumpfit ; for before that act the note was 
but evidence, on which no action could be maintained, but by that 


act the note is made a ſecurity for the money, upon which an action 
| will lie, and the conſideration of the note ſhall not be inquired into. 


And the action upon the note is grounded upon a ſtatute, but the 


indebitatus aſſumpfit is an action at common law; and therefore he 


was doubtful, whether they could be ſaid to be the ſame cauſe of 
action. And he cited the opinion of Hale chief juſtice, as reported 


1 Fentr, 252. A. in conſideration that B. would marry his 


daughter, promiſed to pay 100/. and in an action brought the 
rams was barred; and in another action brought the promiſe was 

id to pay 1004, at requeſt, and held it could not be averred to be 
the fame. To which the chief juſtice anſwered, that in that caſe 


the firſt promiſe was upon a particular conſideration, viz. marriage 


of his daughter; and in the ſecond there was no conſideration at 


all, and therefore it was but nudum pactum, and no action would 


lie upon it: however, the conſideration not appearing, it could 
not be averred to be the ſame cauſe of action with the firſt. 


But then the queſtion was, whether ſuch a declaration as is ſet 


out in the plaintiff's replication to have been in the ſheriff's court, 
could be good by cuſtom; and if it could, whether that cuſtom 


ought not to be. ſpecially ſet out; and whether the averment was 


ſufficient, that the ſuit here and the ſuit in the ſheriff's court were 
for the ſame cauſe of action? It being fettled, that by cuſtom an 


action 


ſumpfit for money received to the plaintiff's, uſe, ſuch a bill may be 
left to the jury, to determine if it was for value received or not. 
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Sti. 198. 
Paſcall verſ. 
Sparing. 


Stevens V. 


Britland. 


action might be maintained on a concęſſit ſolvere, the judges held, 
that there is the ſame reaſon, that by cuſtom. an action may be 


maintained on an aſſumpſit ſokvere, and money lent: given in evi. 
dence; in both the manner of declaring being in ſubſtance the ſame, 
viz. in the firſt, that the defendant conceſſit ſolvere to the plaintiff 


601. pro diverſis denariorum ſummis to the plaintiff by the defen- 
dant prius debitis ſolvendis. 1 Ro. Ab. 564. pl. 21. and in this, 
that the defendant indebitutus fuit to the plaintiff in 20 J. pro di- 


verſis pecuniarum ſummis per praedictum defendentem praejato que- 


renti prius debitts, praedictus defendens in confideratione inde tunc 
et ibidem aſſumpſit et eidem querenti promiſit ad ſolvendum to the 


plaintiff the ſaid 20 1. Sc. And the action on the conciſſit ſolvere 


is liable to all the ſame objections as this fim hit ſoluere is. In the 
next place they held, there was no more occaſion to ſet out the 
cuſtom at large in this caſe, than in the conceyir ſolvere, in which 
caſe it has been adjudged, the cuſtom need not be ſet out at large, 
but declaring ſecundum conſuetudinem, &c. was ſufficient, Micb. 


29 Eliz. B. R. Houtier's caſe, 4 Leon. 105. And Forteſcue juſtice 


ſaid, it had been not long fince adjudged in this court between 
Stevens and Britland, that there is no neceſſity to ſet out the cuſtom 
at large in a conceſſit ſelvere, but laying it to be ſecundum conſue- 


* — 


tudinem, &c. was ſufficient. 


Then as to the averment, they were of opinion, that the plaintiff 
has ſufficiently averred, that the ſuit here and the plaint levied in 
the ſheriff's court were for the ſame cauſe of action. For the de- 
fendant's plea of the ſtatute of limitations is pleaded as to the firſt 
promiſe in the declaration, which is the count upon the promiſſory 
note, and prays judgment if the plaintiff can maintain his action as 
to the ſaid firſt promiſe; the plaintiff replies, and ſays, he ought 
not to be barred of his action as to the ſaid firſt promiſe, becauſe 
he (after ſetting out the cuſtom to hold the ſheriff's court) pro re- 
cuperatione damnorum pro non performaticne promiſſionts et aſſumpttonts 


praedictue, ſcilicet, 11 February 1725, at the court held before the 


ſheriff, c. in _— perſona ſua venit, and then and there in the 
ſaid court ſecundum conſuetudinem civitatis praedictae levavit quandam 


querelum ſuam againſt the detendant in placito tranſgreſſions ſuper | 


caſum ad damnum of the plaintiff 20/. (which had been ſufficient, 
if he had not declared below, but the defendant had removed the 
cauſe before declaration) then he goes on, and ſets out the proceſs 
awarded, the arreſt, the appearance, and that in et ſuper querela 
praedifa againſt the defendant ſecundum conſuetudinem civitatis prae- 
 diftae he declared as be ore, and then ſets out the habeas corpus, and 
bail on the return of it to anſwer the plaintiff de placito praedicdo 
ſecundum con ſuetudinem ejuſdem curiae; and that | thereupon the 


plaintiff exhibited his ſaid bill in the King's Bench againſt the de- 


ſendant, 
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reverſe a common recovery 


** 3 


qua levavit querelam uam praedictam, wut praefertur, Ge. And 
judgment was given for the plaintiff November 11 in this term. 


Mr. Juſtice Forteſcue Aland ver. Aland Maſon. 
Intr. in. 11 Geo. B. R. Rot. 477. 


A AR. juſtice Forteſcue Aland brought a writ of error retornable 5. C. 2 Str. 

M in the court of King's Bench m England, to reverſe a on 

judgment given by the court of King's Bench in Treland, upon A i, brought on 

writ of error brought by the plaintiff returnable in that court, to a judgment 
fea in the court of Common Pleas wan tbe parol 

in Ireland, and alfo to reverſe the faid common recovery. The the nonage 

writ of error returnable in the King's Bench in Feland ſet out, cannot be 

that Henry Aland ſenior by deeds of leaſe and releaſe dated 2 & 3 PR 

June 1681 conveyed the lands, of which the common recovery was 

ſuffered, to the uſe of himſelf for life without impeachment of 

waſte, remainder to Jonarhen Aland ſecond fon of the ſaid Henry 

Aland for life without impeachment of waſte, remainder to the 

ficſt ſon of Jonathan Aland in tail male, remainder to all the other 


ſons of the ſaid Jonathan in tail male, remainder to Henry Aland 


junior for life, remainder to truſtees and their heirs in truſt to pre- 


ſerve contingent remainders, remainder to the firſt and all other 
ſons of the ſaid Henry Aland junior in tail male, with other meſne 
remainders not neceſſary here to be mentioned, becauſe they were 
determined, remainder to the plaintiff by the name of John For- 
teſcue, ſecond ſon of Edmund Forteſcue of Landon and Sarah his 


wife then deceaſed, who was eldeſt daughter of Henry Aland, for 


life without impeachment of waſte ; that Henry Aland ſenior died 
without leaving any other iſſue male than Henry Aland junior and 


 Tonathan : then it ſets out a common recovery ſuffered of the 


lands ſettled as aforeſaid, Paſch. 2 Fac. 2. in the Common Pleas in 


Lreland, wherein William Young was demandant, Arthur Towers 


and Richard Smith tenants, and Jonathan Aland vouchee, Who 
vouched the common vouchee, and judgment given, and an babere 
facias ſeifinam awarded, returnable Trin. 2 Fac. 2. which was re- 
turned executed; that Jonathan Aland died without iſſue male, 
and Henry Aland junior died without iſſue male, and the other in- 
tervening remainders, upon which the plaintiff's remainder was ex- 
pectant, were determined: and then the plaintiff aftigns the gene- 
ra] error in the recovery, and prays a ſcire facias to Aland Maſon 
grandſon and heir of Jobn Maſon, which is granted, as alfo a /cire 
Jacias againſt the terretenants of the lands in the recovery. After a 
ſcire facias returned as to the heir and terretenants, the heir being 
| | 8N | | = an 
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an infant appears by his guardian, and the terretenants appear by 
attorney: and after an imparlance the infant prays oyer of the ſcire | 
factas and of the return, which being granted, he pleads, that after 
the making the ſaid indentures of leaſe and releaſe, the ſaid Henry 
Maſon at, &c. 31 Auguſt 1681 died without any other iſſue maſe 
than the ſaid Henry Aland junior and Jonathan Aland; that af. 
terwards Henry Aland junior died at, Fc. 31 July 1683 without 
any iſſue male of his body, and the ſaid Jonathan Aland ſurvived 
him, and the faid Jonathan Aland was ſeiſed of all the ſaid lands, 
Sc. in his demeſne as of fee, and afterwards, vig. 21 Auguſt 1691 
died at, Sc. ſeiſed in fee habens exitum Sarab Aland daughter and 
heir of Jonathan Aland, and after his death all the ſaid lands, Gc. 
deſcended to the ſaid Sarah Aland, as daughter and heir of Jona- 
than, and the ſaid Sarah ratione deſcenſus illius into the ſaid lands, 
&c. did enter, and was ſeiſed in her demeſne as of fee; and bein 
ſo ſeiſed 20 October 1714 died at, &c. ſeiſed of the faid lands, &c. 
in her demeſne as of fee, babens exitum praedictum Aland Maſm 
filium et haeredem praedictae Sarae, after whoſe death the aid 
lands, &c. deſcended to the ſaid Aland Maſon as ſon and heir of 
the ſaid Sarah, and the ſaid Aland Maſon ratione deſcenſus illius in- 
to the ſaid lands, Cc. intravit et fuit et eft inde ſeiſitus in dominico 
ſuo ut de feodo; and the ſaid Aland Maſon being ſo ſeiſed, dicit 
quod ipſe eſt infra aetatem viginti unius annorum, et nen intendit 
quod durante minori aetate ſua praedictus the plaintiff procederet, 
Anglice ſhould proceed, et petit gued breve de errore praeditum et 
loquela ſupradifia remaneant uſque ad aetatem unius et viginti anno- 
rum ejuſaem Aland Maſen, et quod the plaintiff ulterius in brevi de 
errore praedicto et loquela praedifta non procedat verſus praedictum 
Aland Maſon donec pervenerit ad ſuam aetatem unius et vigin« 
annorum. To which plea the plaintiff ſays, quod placitum praedicli 
Aland Maſon ſuperius placitatum materiaque in eodem contenta 
minus ſufficientta in lege exiſlunt ad ipſum the plaintiff ab brev! 
de errore pracdiclo et loquela praedicta procedendo verſus the aid 
Alland Maſon donec pervenerit ad ſuam plenam aetatem unius et u- 
ginti annorum praecludendum, &c. and prays that the judgment 
aforeſaid 6b errores in recordo et proceſſu pracdicto revocetur adnul- 
letur et penitus pro nullo habeatur, &c. The defendant Aland 
Maſon by his guardian joins in demurrer, and prays, quad breve 
de errore praedictum verſus eum non procedat, donec pervenerit ad 
Plenam aetatem unius et viginti annorum. The terretenants pray 
oyer of the ſcire facias and return, after having which they plead, 
that the ſaid Aland Maſon die impetrationis praedicti brevis de ſcire 
facias, et diu antea, fuit et nunc eft tenens ut de libero tenement? 
of the ſaid lands, Sc. and of every part thereof in the ſaid writ of 
ſeire facias mentioned; abſque hoc that they or any of them the 
day of ſuing the ſaid ſcire facias, or at any time after, were or 0 
tenan 
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tenant ut de libero tenemento of the ſaid lands, Cc. in the /cire 
facias mentioned, or of any part thereof, as by the return of the 
ſaid ſcire facias is ſuppoſed ; and this they aver, &c. and pray 
judgment of the ſaid writ of ſcire facias and the return thereof. 


1 


And after ſeveral continuances the court of King's Bench gave judg- | 1 
ment, quod loquela praedicta ſuper breve de errore praedictum re- . | | 
maneret ad aetatem praedicti Aland Maſon, Sc. The writ of 1 


error returnable in the King's Bench in England ſets out this whole 
record of the writ of error returnable in the King's Bench in Jre- 
land, and then Mr. juſtice Forteſcue plaintiff in error aſſigns his 
errors in perſon in the common ag in the Common Pleas in | 
Ireland, viz. that the original ought to have been abated, and alſo | =_ 
in the judgment of the King's Bench in Ireland. To this the de- | | N 
fendant by guardian pleads his nonage, and that he is but of the | 
age of thirteen and no more, and prays, that proceedings may ſtay 
on this writ of error, until he attains the age of twenty-one years. 
To which the plaintiff in error demurs, and prays, that the court 
will proceed to examine the errors aſſigned, and reverſe both the 
judgments, &c. The defendant joins in demurrer. | 


Laſt Trinity term this was argued by Mr. Filmer for the plain- 

tiff in error, and by Mr, ſerjeant Darnall for the defendant in er- 

ror. Mr. Hilmer ſaid, that this plea was in nature of a plea in bar 

of the writ of error, and to hinder this court from examining the 
judgment of the court of King's Bench in Ireland, to ſee if it was 

rightly given. The judgment there was upon the defendant's 

pleading his nonage, that the proceedings on the writ of error 

ſhould ſtay, till he attained his age of twenty-one years; then 
when the defendant pleads here his nonage to this writ of error, he 

falls within the known rules, that non debet adduct exceptio ejus rei T. Jones 181. 

cujus petitur diſſolutis; for the allowance of his age by the King's Rn. 461. 

Bench in Ireland is the very grievance complained of in this writ of 

error here; and yet that nonage is inſiſted on, to hinder this court 

conſidering, whether that plea was juſtly allowed in Ir-land. If a 

man is outlawed after judgment, and he brings a writ of error, as 

well to reverſe the outlawry as the judgment; a plea of that out- 

lawry to the diſability of the perſon of the plaintiff in error will not 

be good, but the court will examine the errors, 7 Hen. 6. 44. Bro. 

Error 70. Co. Litt. 128. And if this plea ſhould be allowed to 

hinder the proceedings upon the vzrit of error, and the judges from 

looking into the judgment of the King's Bench in Ireland, let that 

judgment be ever ſo erroneous, it could not be looked into, till the 

defendant in error has had the full benefit of the judgment, for 

that judgment is only to ſtay, &c. till he comes to twenty-one. 

And that this court ſhould be hindred from examining the judg- 

ment, by pleading that matter, the allowance whereof is com- 


plained 
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plained of to be the very error in the judgment below, would be 
very abſurd, _ | 55 


But in maintenance of the plea Mr. ſerjeant Darnall inſiſted, 


that if the defendant had joined in the aſſigument of errors, he 
would thereby have waved the benefit of bis age; for this court 
could not take notice, whether he was under age or not, nor when 
he came of age; what his age was, when he pleaded in Ireland, 


would not be material; but whether he was now under age or not; 


for if he was now under age this court ought not to proceed to 
examine the errors, this writ of error being brought to reverſe 
the common recovery as well as the judgment of the King's Bench 
in I. eland. RY ES 


And this Michaelmas term Nov. 17th Mr. Williams for the defen- 


dant in error farther argued, that the writ of error being to reverſe 


the common recovery, as well as the judgment in the King's Bench 


in Ireland, the defendant in error might have ſeveral things to 
plead ſince the judgment in Ireland, as a releaſe, .&c. which the 
court will not put him to plead during his infancy, leſt he might be 

rejudiced by his miſtake ; and therefore this plea was a good plea, 
He inſiſted alſo upon the antiquity of the common recovery, which 
was ſuffered 2 Jac. 2. the long enjoyment of the land under it 


_ ever ſince ; and relied much upon the caſe of Herbert verſ. Brien, 
| Cre. Jac. 392. where in error brought to reverſe a fine levied by 


the plaintiff's husband and herſelf, and error aſſigned, the defen- 
dant in error pleaded a deſcent to him of the lands, and that he 
was terretenant, and pleaded that he was within age, and prayed 
that the pars! ſhould demur : the plaintiff counterpleaded the age, 
that ſhe was intitled to dower before the fine, and this fine only ber- 
red her, whercfore ſhe ſued this writ of error to be reſtored to her 
writ of dower ; and upon demurrer to this counterplea it was ad- 
judged, the pare! ſhould demur : which ſhews the great care the 
law takes of infants. Although the perſon the infant had to con- 


tend with was one deemed a great favourite of the law, and that the 


writ of error in that caſe was only brought to reverſe the fine in 
order to reſtore her to her writ of dower, and nonage would be no 
plea in a writ of dower; yet the parol in that caſe was to demur, till 


the infant came of age. And he infiſted, that that caſe was in a 


manner the ſame as this. He argued farther, that though thc 
ſame plea was pleaded to the writ of error in the King's Bench in 
Ireland, yet it might be informally pleaded; and it would be hard 
the infant ſhould ſuffer for informal pleading, and therefore it was 


but reaſonable and juſt, to allow him to plead his infancy to this, 


writ of error. Mr. Fazakerley was going to anſwer Mr. William, 
for the plaintiff in error, but the judges being clear of iel 8 
2 Fe, oppe 
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tices ( Forteſcue juſtice being abſent, it being his own cauſe) held 


it could not be ſufficient to hinder, this court from conſidering of 
the judgment given by the King's Bench in Jre/and. The firſt thing 
to be conſidered upon this writ of error is, whether the judgment 
that the parol ſhall demur for the nonage of the defendant in error 
is good; if it is, it will be, affirmed, and the errors in the recovery 


cannot be looked into; yet if it is not, it ought not to be affirmed; 


if it is affirmed, the defendant, will have the ſame advantage as if 
this plea had: been allowed g but if it; ought not to be affirmed, 
by reaſon it is not pleadable, it would be very ſtrange that it ſhould 
be allowed here, only to make the plea below good, when it is 
not. The conſequence of allowing ſuch plea will be, to let the 
party have the intire benefit of an erroneous judgment, For ſup- 


poſe in dower upon à plea of nonage the court ſhould give judg- 
ment the farol ſhould de wur, yer if error is brought, on that judg- 


ment, and the defendant ſhould plead the ſame plea here, and it 

mult be allowed; the party would have the AS benefit of the 
etroneous judgment, becauſe till he comes of age, by the allowing 
the plea here, it could not be conſidered, whether the judgment 
below was right or wrong, and when, he is come of age the de- 
fendant has had the whole benefit of the erroneous judgment below, 
which was only, that the parol ſhould demur till he came of age. 
This ſeems. to fall directly within that rule of non debet adduci ex- 
ceplio ejus rei ciijus petitur diſſolutio, and the caſes cited which have 
been adjudged upon that principle. If the defendant had joined in 
the aſſignment of errors, he would not thereby have waived the 
benefit of his nonage, becauſe that is. adjudged to him by the court 
of King's Bench in [reland. The caſe cited by Mr. Williams does 


not come up to this, becauſe that was upon plea of nonage to the 


firſt writ of error, which was allowed, and well ; but to bring it 
to this caſe, that ſhould have been of the ſame plea of nonage to a 
writ of error brought upon the judgment which allowed the non- 


age in the firſt writ of error. Judgment was given Nov. 17, that 


the defendant in error ſhould anſwer to the errors aſſigned. 


Goodright ver/. Pullyn et al. 
Intr. Hil. 10 Geo. B. R. Rot. 43 
13 E plaintiff brought an ejectment for ſeveral meſuages and 


8 C. 2 Stra; 
529. 

Deviſe to A. 
for life, and 
after to his 
heirs male of 


lands in [flington on the demiſe of Edward Liſe. On not his body and 


guilty pleaded, the jury found the defendants not guilty as to part bis beim for 


of the premiſſes ; and as to the reſt they found a ſpecial yerdict ; 


ever, and for 


. 2? want of ſy 
that Nicholas Liſſe was ſeiſed in fee of the premiſſes in queſtion, ber male, re 
N 2 


tail in 4. 
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and being ſo ſeiſed 23 April 1694 duly made and publiſhed. his laſt 
will; and thereby deviſed the premiſſes in queſtion to Mary his 
wife for life, and after her deceaſe then he deviſed the fame to N. 


cholas Lifle fon of Kendrick Liſle for his life, and after the deceaſe 


of the ſaid Nicholas he deviſed the ſame unto the heirs males of 
the body of the ſaid Nzcholas lawfully to be begotten and his heirs 
for ever; but if the ſaid Nicholas Liſie ſhould happen to die with- 
out ſuch heir male, then he deviſed them to Edward Lifle of Hul 


for life, and after his death to and for the uſe of the heirs male of 


the body of the ſaid Edward Liſie lawfully iſſuing and his heirs for 
ever; and for default of ſuch heir male he deviſed them to Charl:s 


* Croke Liſle in fee: then they find, that Nicholas Liſſe the teſtator 


died ſeiſed, &c. 20 May 1694: that after his death Mary his wife 
entred and was ſeiſed for life, and died 1694. That after her death 
Nicholas the deviſee entred and was ſeiſed according to the ſaid 
will, prout lex poſtulat : that the 2oth of June 1701 Edward Liſl: 


of Holt, the deviſee in remainder, had iſſue Edward his eldeſt fon 


and heir, the leſſor of the plaintiff: that Edward the father died in 
1722: then they find that Nicholas Lifle the deviſee by indentures of 


| leaſe and releaſe dated the gth and 1oth of June 1704 made a te- 


nant to the praecipe, in order to ſuffer a common recovery, &c, of 
the tenements in queſtion ; and they find the recovery ſuffered ac- 


cordingly, in which the ſaid Nicholas Lifle was vouched, ard 


vouched the common vouchee; which recovery was to the uſe 
of the ſaid Nicholas Liſle in fee: that he 1 April 1720 died with- 
out leaving any iſſue of his body, ſeiſed, Sc. 


The queſtion upon this ſpecial verdict, which was found before 
the late lord chief juſtice Pratt, was whether Nicholas Liſle the de- 
viſee took an eſtate tail or an eſtate for life only by the will; if le 
took but an eſtate for lite, the leſſor of the plaintiff had a good 
title; but if he took an eſtate tail, then Nzcholas by the common 
recoverry barred the remainder deviſed by the will, under which thc 


_ plaintiff claimed, and he had no title, but judgment ought to be 


given for the defendants. 


Mr. Beale for the plaintiff argued, that Nicholas took an 
eſtate for life only. The teſtator intended him only an eſtate for 
lite, becauſe he has deviſed it in expreſs words to him for his lite; 
and although the next deviſe is to the heirs male of his boch, 
which generally ſpeaking are words of limitation, and not of pur- 
chaſe, yet by the tenor of this will the teſtator deſigned then 
words of purchaſe, to be a deſcription of a perſon, the ſame as if! 
had ſud ſor, becauſe he goes on and deviſes the lands to his he! 


for ever. Who is that? that is the perſon deſcribed under the 


words heirs male, which ſhews he intended but one perſon, 4s 


* 
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| he uſes the word bis. Then he goes on and ſays, that if Nicholas 


mould · happen to die without ſuch heir male, again in the ſingular 


number, and manifeſts the deſign by the words heirs males to deſcribe 
a perſon who ſhould take by purchaſe; and therefore he ſaid this 


was Archer's Caſe, -1 Co. 66. 5. deviſe to Robert Archer for life, 
and after to the next heir male of Robert, and to the heirs male 
of the body of ſuch next heir male: adjudged Robert took but an 
eſtate for life. Now here the words his and without ſuch heir 
;al? are as certain, and make as good a deſcription as next heir 
male. He cited alſo 1 Roll. Ab. 837. pl. 13. If A. deviſes to B. 


his eldeſt ſon for life, the remainder to the ſons of B. lawfully to be 


begotten, and if they alien, his daughters ſhall have the ſame eſtate, 
remainder to his right heirs; B. has but an eſtate for life, and not 
an eſtate tail, but his ſon ſhall have by purchaſe. He compared this 


caſe likewiſe to Mild's caſe, 6 Co. 17. where 'tis held, if lands are 


devifed to A. and his children, and A. has no children at the time 
of the deviſe, it is an eſtate tail in A. but if the deviſe is to A. and 
after his deceaſe to his children, there 4. takes but an eſtate for 
life, and every child he has after may take by way of remainder. 
Therefore he concluded, Nicholas took an eſtate for life only. 


Mr. Fazakerley for the defendant argued, that the intent of the 
party could not controul the ſettled rules of law. And therefore 
in the caſe of King verſ. Melling, 2 Lev. 59. 1 Vent. 214, 225. 
the deviſe was to B. for life, and after to the iſſue of his body by 


his ſecond wife, with power to make a jointure, There was the 


ſame inference made as to the intent of the deviſor, that B. ſhould 
take but an eſtate for life, and ſtronger, becauſe a power was added 
to make a jointure, which was unneceſſary, if he was intended to 
be tenant in tail; the deviſe over was to the ifſue, which is not fo 
properly a word of limitation ; and yet it was held to be an eſtate 
tal in B. No rule is more known, than where an eſtate is given 
to a man for life, and afterwards to his heirs males, that makes an 


eſtate tail. But 'tis objected, that the word his, and for default of 


ſuch heir male, qualify the words heirs males, and make them only 
a Gelcription of a perſon, and the ſame if he ſaid next heir male, 
as in Archer's caſe. But as to that he anſwered, then only one 
ton of Nicholas could take, which can never be ſuppoſed to be the 
intent of the deviſor. In the next place the words heirs males muſt 
be rejected; but ho words ought to be rejected, if they can all 
{:nd.in a will, as they may in this caſe, if heirs males are conſtrued 
words of limitation; for hrs. hetrs may properly in grammar im- 
port the heirs of Nicholas the deviſee; and then for default of ſuch 
heir male will refer naturally to the heirs male mentioned before; fo 


8 , "1; d 1 . 
that all the words will ſtand. But by the other conſtruction the Backbouſe 


words heirs males muſt be rejected. In the caſe of Backbouſe verſ. ver. Wells. | 
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Wells, which was adjudged Hil. 12 Ann. B. R. Thomas Barker de. 
viſed to John Barker for life only, without impeachment of wafte, . 


and after to his iſſue and the heirs males of the body of ſuch iſſue, 


and if he die without iſſue, &c, it was adjudged that John Barter 
took an eſtate only for life; but Mr. Fazakerley ſaid, that the earl 


of Macclesfield, who delivered the opinion of the court ſaid, if the 


deviſe had been inſtead of iſſue to the heirs males of the body of 
John Barker, &c. it would have been otherwiſe. He cited the 
caſe of Atkins verſ. Atkins, Cro. Eliz..248, Moor 503. pl. 801. as 
an appoſite caſe ; where the deviſe was to S. and the heirs of his 
body, and after the deceaſe of S. (not ſaying without heirs of his 
body) he wills the land ſhould remain to B. eldeſt fon of S. and 
the heirs of his body, with remainder to three other ſons of S. in 


the ſame manner: that was adjudged an eftate tail in S. notwithſtand- 


ing after his deceaſe the deviſe was to B. and the three other ſons, 
becauſe thoſe were not. ſpecial nor particular enough to alter the de- 


| viſe before to S. and the heirs of his body. So here, the words his 


and without ſuch heir male cannot alter the former deviſe to Nicholas 


for life, and after his deceaſe to the heits of his body, which made 


an eſtate tail as much as a deviſe to'Nzcholas and the heirs male of 
his body. | | 


The judges were all unanimous of opinion, that this was an 
eſtate tail in Nicholas Liſle the deviſee. For if lands, &c. are 
deviſed to A. for life, though the words without impeachment of 
waſte are added, or with a power to make a jointure, and after his 
deceaſe to his heirs males, A. thereby takes an eſtate tail. And 
this is, ſettled ſo firmly ſince the caſe of King verſ. Melling, 2 Lev. 


59. that it is not to be diſputed ; for the word heirs is properly a 


"Vide Moore 
124. 


word of limitation, and not of purchaſe. But the words iffue male 
or female are not properly words of limitation ; and therefore if 
lands, Sc. by deeds are conveyed to A. and his iſſue male, or iſſue 
female, he takes no eſtate in tail: but in a will, a deviſe to A. for 
life, and after his deceaſe to his iſſue, without more, will carry an 
eſtate tail to A. So that iſſue is fometimes a word of purchaſe, 
ſemetimes of limitation, according to the different penning of the 
will. Then they held, the ſubſequent words relied upon for the 
plaintiff, as hrs, and if he dies without ſuch heir male, are not ſuffi- 
cient to reſtrain and alter the operation of the words heirs males, 
and fo qualify them, as to make them a deſcription of the perſon. 
Forteſcue juſtice thought his in grammatical conſtruction would 
properly refer to Nicholas, but as to that the other judges gave no 
opinion. But they all held, that the operation of plain and clear 


Words, and a ſettled rule of law, ſhould not be defeated, or broke 
into, by uncertain or doubtful words, which they took the laſt at 


leaſt to be. But in effect the words heirs males muſt be rejected, 
2 7 © 0 


—. BY 8 * 


e 


Mich. Term 13 Georgii regis. 


1 


1441 


to make this an eſtate for life only in Nicholas. And therefore 


judgment was given for the defendant, Nov. the 18th, 1726. 


5 Crockatt wver/. Tones. 
Intr. Mich. 1 3 Geo. B. R. 


I* caſe upon a promiſſory note payable to B. or order, ſigned by S. C. 2 Sus. 


the defendant, and indorſed to the plaintiff; the defendant plead- 
ed the ſtatute of limitations; the plaintiff replied, a latitat ſued out 
within the ſix years, and regularly continued, &c. to which there 
was a rejoinder, and a demurrer to the rejoinder. Which being 
beld ill, ſerjeant Chapple objected for the defendant, that the plain- 
tiff ought to have ſhewn a bill of Mzddleſex as a foundation of the 
latitat, the /atitat referring to it. But adjudged, the replication of 
the /atitat, without ſhewing a bill of Mzddleſex precedent, was ſuf- 
ficient to avoid the ſtatute. And ſo it was adjudged, Mich. 9 Geo. 


734» 


Hollifler verſ. 


B. R. Holliſter verſ. Coulſlon. See Stiles 156. 1 Sid. 53, 50. 


judgment for the plaintiff, Nov. 18, 1726. 


Graddell and others againſt Tyſon. 
Intr. Paſch. 12 Geo. B. R. Rot. 307. 


RRO R upon a judgment given in the Common Pleas after ver- 
dict in debt upon a bond againſt TJyſon. The record returned 
was thus, Ebor. Fs Anna Graddell vidua, Maximilianus Nelſon, et 
Galfridus Preſcott, executores teſtamenti et ultimae voluntatis Chri- 


S. C. 2 Sus. 


716. 
Jeofail. 


ftophort Graddell, qui quidem Chriſtophorus et quidam Jonannes Weſtby 


diam defunctus fucrunt executores teſtamenti et ultimae voluntatis Do- 
ritheae Meſtby defunctae, quem quidem Jobannem praedictus Chrifto- 
gras ſupervixit, per Willielmum W. attornatum ſuum queruntur de 
Wiltelma Tyſon, jun. Gen. uno attornatorum curiae domint Regis de 
Banco hic praeſenti in curia in propria perſona ſua, de eo quod non 
redd:dit eiſdem the plaintiffs 2007. and declare on a bond entred into 
by the defendant Tyſon to Dorothy Weſtby, Sc. The defendant af- 
ter oyer of the bond, and condition, which was to pay money, 
pleaded payment; and iſſue being joined thereon, verdict and judg- 
ment were given for the plaintiff, The errors aſſigned by Tyſon 
plaintiff in error were, that judgment was given for the plaintiff, 
where it ought to have been given for him, and that the declaration 
was inſufficient in law, &c. | | 


SP: | Mr. 
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Mr. Strange for the plaintiff in error inſiſted, that all actions in 
the Common Pleas muſt be either by original writ, or original bill, 
or attachment of privilege; but this action does not appear to have 
been by any of theſe ways, for which reaſon the proceedings are 
irregular. And in the like caſe for that reaſon judgment was given 
againſt the plaintiff in the Common Pleas by that court, Dim 
verſ. Wetheral, I Lutw. 227, 228. And therefore he prayed, the 
judgment might be reverſed. Sed non allocatur per curiam; for this 
being before this court upon a writ of error, they cannot take no- 
tice, whether there was any original bill or not, the defendant 
being ſued as attorney, it not being aſſigned for error, that there 
was no original bill. But in order to have taken advantage of this, 
the plaintiff in error ſhould have affigned for errot, that there was 
no bill, and took out a certiorari, and got it returned, that there 

was none. Judgment affirmed, Nov. 9, 1726. 5 


William Dawkins ver /. John Burridge, Eſq; 
AI ntr. Trin, 12 Geor. B. R. 
5 + 8 HE defendant Barridge brought a writ of error upon a judg- 


ment given againſt him in an action on a promiſſory ntte by 

nil dicit, and a writ of inquiry executed, and final judgment given 
for 379 J. 14s. And the record of the Common Pleas was thus, 
viz. Memorandum, quod 28 die Maii de termino ſanttae Trimitati 
ultimo praeterito ¶ Note, the record in the Common Pleas was of 
Michaelmas term, 12 Geo. rot. 773.) venit hic in curiam Wilhelm; 
Dawkins, Gen. per Yohannem Elliſon attornatum ſuum, et exhibutt 
juſticiuriis domini regis de banco quandam billam ſuam verſus Jobunnen 
Burridge armigerum, eodem Jobanne Burridge habente priviligiun 
parliamenti, cujus quidem billae tenor ſequitur in haec verba, ſcilicet, 
 Willielmus Dawkins per J. E. attornatum fuum queritur de 'j ohanns 
Burridge nuper de Weſtmonaſterio in comitatu Middleſex arm- 
gero habente privilegium parliamenti, pro eo, viz. quod cum, &. 
And ſo the declaration goes on, and the reſt of the record of the 
Common Pleas is returned, and general errors are aſſigned. And 
Mr. Reeve for Mr. Burridge the plaintiff in error inſiſted, that the 
Common Pleas could not hold plea in this cafe againſt members 0! 
_ parliament by bill; which depends upon the words in the ſtatute 
of 12'& 13 V. 3. cap. 3. ſect. 2. which are theſe: * And if any 
e perſon or perſons, having cauſe of action againſt any of the 
* knights, citizens or burgeſſes, or any other perſon intituled to 
« privilege of parliament, after any diſſolution, prorogation, or ſuch 


e adjournment as aforeſaid, or before any ſeſſions of parliament, 
a « of 


— . 
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« or meeting of both houſes as aforeſaid, ſuch perſon or perſons 
K ſhall and may proſecute ſuch knight, citizen or burgeſs, or other 
« perſon intituled to privilege of parliament, in his Majeſty's courts 


« of King's Bench, Common Pleas, or Exchequer, by ſummons 


« and diſtreſs infinite, or by original bill and ſummons, attachment 
and diſtreſs infinite thereupon to be iſſued out of any of the ſaid 


e courts of record, which the ſaid reſpective courts are hereby im- 
« powered to iſſue againſt them or any of them, until he or they | 


« ſhall enter a common appearance, or file common bail to the 
« plaintiff's action, according to the courſe of each reſpective court.“ 
And Mr. Reeve for the plaintiff in error argued, that this a& did 
not intend to give a pawer to the Common Pleas to hold plea by 
bill, which could not do fo before; but that the act was to be un- 
derſtood diſtributively, i. e. that ſuch court as could hold ſuit before 
by original, might hold plea by original to be ſued againſt a member 

of parliament; and ſuch as held plea by bill, might hold plea by 
bill againſt a member of parliament. And that this was the mean- 


ing of the act, appears by the end of the clauſe, where it is ſaid, 


according to the courſe of each reſpective court. The printed act 
he thought was miſprinted, by putting the comma after the word 
bill, and fo joining the words, original bill, together; for in the 
parliament roll there are no ſtops nor comma's, and therefore it was 
the printer, that put the comma after original bill, whereas there 

ſhould be a comma between original and bill, the parliament intend- 
ing thereby two ſeveral things, and not one, as now in the printed 
act, and that what has hardly been heard of, an original bill, an 
expreſſion not uſed in the law. Sed nom allocatur; for per curiam, 


the intent of the parliament muſt be collected from the words, and 


the words are plain and expreſs, that a member of parliament may 
be ſued either in the King's Bench, Common Pleas or Exchequer, 
by ſummons and diſtreſs infinite (which refers to proceedings by 


original writ) or by original bill and ſummons, attachment and 


diſtreſs infinite, thereupon to be iſſued out of any of the ſaid courts, 
which the ſaid reſpective courts are impowered to iſſue againſt them. 
Then the words, according to the courſe of each reſpective court, 
refer only to entring the common appearance, or fillng common 
bail: then by the proviſo at the end of the act, whereby it is pro- 
vided, that nothing in that act ſhould give any juriſdiction or power 
to any court to hold plea in any real or mixt action, in any other 
manner than ſuch court might have done before the making that 
act, they deſigned to give a juriſdiction to hold plea in perſonal 


actions, in another manner than they could have done before. 


Judgment was affirmed, Thur day, November the 24, 1726. 


Iliggins 


— 
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Higgins ver/. Jennings. 


| 1 treſpaſs for breaking and entring his cloſe, and treading his 
graſs, and erecting a wall upon the plaintiff's ground; the de- 
fendant as to all the treſpaſs, but entring the cloſe and treading 
- down the graſs, pleaded not guilty; upon which iſſue was joined: 
and as to the entring the cloſe and treading down the graſs, the 
defendant juſtified under a right to a way, &c. The plaintiff re- 
plied, extra viam; and iſſue was joined thereon, and both iſſues 
were found for the plaintiff, but the jury gave damage under 40s. 
And ſerjeant Giraler moved for the plaintiff, for direction to the 
maſter to tax full coſts. And firſt, he inſiſted, that the defendant 
being found guilty of erecting a wall on the plaintiff's ground, 
though the damage was under 40 5. that would intitle the plaintiff 
to full coſts, becauſe the title might come in queſtion upon it; and 
cited 1 Salk, 193. Blackly verſ. Try, where Holt chief juſtice is re- 
ported to have ſaid, if a treſpaſs is done clamando titulum, or the 
title may come in queſtion, there ſhall be full coſts. 2. As to 
the iſſue which is found for the plaintiff on the extra viam, he ſaid, 
the right to the way on the plaintiff's land muſt come in queſtion 
on that iſſue, vig. of what extent it is, viZ. of ten or twenty feet 
breadth; and cited 2 Lev. 234. Afer verſ. Finch, as the very calc 
in point. 5 | | 5 


Mr. Willes for the defendant urged, that by the expreſs words 
of 22 & 23 Car. 2. cap. . ſect. 136. in actions of treſpaſs, wherein 
the judge at the trial of the cauſe ſhall not certify, &c, that the 
freehold or title of the land in the plaintiff's declaration was chiefly 
in queſtion, the plaintiff ſhall recover no more coſts than damage, 
if the jury give damage under 40s. Now in this caſe the judge 
has not certified. And it was adjudged, 2 Ventr. 48. that in trel- 
| paſs for putting ſtakes upon the plaintiff's ground, and erecting 
a wall, is of the ſame nature, the plaintiff ſhould have no more colts 
than damages, the damage being under 405. 


Then he ſaid as to the other iſſue, the plaintiff by his replying 
extra viam, did admit the defendant had a tight to a way over his 
ground, ſo that the right to the way could not come in queſtion on 
the iſſue extra viam ; and then there was no more reaſon, that the 
plaintiff ſhould have full coſts, than if he had a verdict on not 
guilty, The. court took time to conſider of it; and on another 
day the chief juſtice and Mr. juſtice Reynolds ſaid, they were ot 
opinion, that as to the verdict on the not . guilty, though the de- 
fendant was found guilty as to the erecting a wall, yet ſince Su 
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judge had not certified, that the right to the land came in queſtion, 
the plaintiff ought not to have more coſts than damages, the da- 
mages being under 40s, For perhaps the defendant declined at 
the trial to inſiſt upon a right to build the wall, Cc. But as to 
this Mr. juſtice Forteſcue and Mr. juſtice Probyn gave no opinion. 
But then all the judges agreed, the plaintiff ought to have full coſts 
as to the iſſue on the extra viam, upon the authority of that caſe 
in 2 Lev. 234. And full coſts were ordered to be taxed accord- 
ingly for the plaintiff, 


The King wer. Robert Reeks. 


N information in nature of a quo warranto was filed againſt S. O S. 


the defendant, to ſhew by what authority he claimed and 7 


How to au- 


exerciſed the office of a burgeſs of the borough of Chri/t-Church thenticate an 
Twineham in the county of Southampton, from 19 Decemb. 1721, admiſſion that 
to the time of exhibiting the information. The defendant in his d dot %amp 


plea ſet out the conſtitution of the borough (which was by pre- 
ſeription) and that he was choſe a burgeſs the 19th of December 
1721. according to the conſtitution he had ſet out, and that he 
was ſworn and admitted into the office. To this plea there was a 
replication, in which ſeveral iſſues were tendred and joined. The 
fourth iſſue was, that the defendant was not ſworn nor admitted 
into the office of burgeſs, as in his plea he had alleged. The cauſe 
was tried at the bar the 7th of November, by a Hampſhire jury. 
And all the iſſues being upon the defendant, he gave evidence to 
maintain the three firſt. But then in order to prove his being ſworn 


and admitted the 19th of December 1721, he produced an inſtru- 


ment in parchment, purporting the ſwearing and admitting on that 
day five burgeſſes, of which the defendant was one, but not named 
the firſt in the ſaid inſtrument, but the third, two others being 
named before him. It was proved to be ſigned by the burgeſſes 


then preſent ; but it was ſtampt only with one ſtamp. Upon which 


Mr. Attorney General for the King objected, that this is no proof 
of the ſwearing and admitting of the defendant (both which it was 
incumbent upon him to prove) nor could be admitted to be read in 
evidence: for by the ſtatute of 9 & 10 Will. 3. cap. 25. an act 
for granting further duties upon ſtampt vellum, parchment and 
paper; ſe. 27. for every piece of vellum or parchment, and for 
every piece of paper, upon which ahy admiſſion into any corpora- 


tion. Cc. ſhall be written, 1 s. ſhall be paid. Then ſe@. 59. the 
commiſſioners are F to ſtamp, &c. And afterwards by that 


Clauſe 'tis enacted, if any inſtrument or writing by that act intended 
to be ſtampt, ſhall contrary to the intent thereof be written or in- 
groſſed by any perſon whatſoever (not being a known clerk or of- 

8 | 8Q_ | | ficer, 


at the ume. 
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ficer, who in reſpect of any publick office or employment is or ſhall 
be intituled to the making, writing or ingroffing the ſame) upon 
parchment or paper not ſtampt according to that act, then thete 
ſhall be paid to his Majeſty, Sc. over and above the duty aforeſaid, 
for every ſuch inftrument or writing, ten pounds; and that no ſuch 
inſtrument or writing ſhall be pleaded or given in evidence in any 
court, or admitted in any court to be good or available in law or 
equity, until as well the ſaid duty as ten pounds ſhould be paid to 
the King, &c. and a receipt produced for the ſame, Sc. Mr. At- 
torney General therefore inſiſted, that this inſtrument, being an 
admiſſion of five perſons to be burgeſſes, ought to have five ſtamps. 
That it could be good for none for the uncertainty, or at moſt it 
| could be good but for one; but that could not be for the defendant, 
| . for if it was good for any, it muſt be for the firſt named ; but the 
| defendant was the third named, and therefore it could not be good 
| for him. And of this opinion were Raymond chief juſtice, and 
Horteſcue and Reynolds juſtices, after having heard what the counſel 
for the defendant could ſay. But then they offered in evidence four 
other diſtinct pieces of parchment, dated the ſame 19th of December 
1721, each of them being duly ſtampt, which imported the ſe- 
veral admiſſions and ſwearings of the four burgeſſes laſt named in 
the other parchment, and one of them the particular ſwearing and 
admiſſion of the defendant. But then it was proved by the witnels 
who produced theſe pieces of parchment, that the entries were not 
made upon them, nor were any of them ſtamped, till near two 
months after the 19th of December 1721. nor were any of them 
N ſigned by the burgeſſes that elected and were to admit the defendant. 
i : But after having heard what was objected to this fingle inſtrument, 
_ = wherein Reeks alone was ſaid to be admitted and ſworn, by Mr. 
= | Attorney General and the other counſel for the King, and what 
1 | was inſiſted upon to ſupport it by Mr. Reeve and the other countel 
for the defendant, the ſame judges were clear-of opinion, that this 
. Inſtrument was no evidence, nor could be admitted as ſuch, to prove 
the defendant was admitted and ſworn the rgth of December 1721. 
for it appears it was not entred upon, nor the parchment ſtamp!, 
till two months after; and by the act the admiſſion is to be on puper 
or parchment ſtampt at the time, otherwiſe it is not to be. given in 
evidence, till the penalty is paid, and certificate thereof produced. 
Upon which they directed the jury as to this iſſue, to find for thr 
King. But the judges acquainted 'the counſel for the defendant, 
if they inſiſted upon having a verdi& upon the other iſſues for thc 
defendant, the trial muſt proceed, and the evidence muſt be heard 
on thoſe iſſues for the King, and then they muſt be left to the con- 
ſideration of the jury, whether they would find for the King ©: 
the defendant as to thoſes iſſues. But then they put them in mite, 
if a verdict on theſe three iſſues ſhould be found for the — 
; J 
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yet judgment of ayer muſt be given againſt the defendant, accord- 
ing to the caſe of the King againſt Pindar, in an information in The King a- 
nature of a quo warranto, for exerciſing the office of mayor ? 
Penryn: he pleaded the conſtitution of the corporation, and that 
he was elected and ſworn mayor, Cc. and iflue being taken in the 
replication, both as to his being elected and as to his ſwearing, upon 
the trial the jury found he was elected ; but then they found upon 
the other iſſue, that he was not ſworn; and thereupon judgment 
of ouſter was given againſt him in this court, Eqſſer term 1724. 
and on a writ of error brought on that judgment in the bouſe of 
Lords, that judgment was affirmed, March 22, 1725, Upon 
conſideration whereof the counſel for the defendant agreed, that 
by their conſent the jury ſhould find all the iſſues againſt the defen- 
dant; and ſo they did. Note, Me. juſtice Praby? had not took 
his place in court, when this trial came ou. | 


William Gordon, clerk, wver/. Robert Lowther, Eſq; 
late governor of Barbadocs. 


T a committee of the council at the Cockpit, Decemb. 14, 1726. 
for hearing plantation cauſes, the defendant ZLawther's petitian 
for a diſmiſſion of the plaintiff's writ of error came on, upon this 
caſe. Mr. Gordon brought an action for a libel againſt Mr. Lowther 
in Auguft 1722, in the court of Common Pleas in Barbadoes, to 
which Mr. Zowther put in a ſpecial juſtification, and upon a de- i 
murrer judgment was given in that court for the defendant Mr. © 
Lowther, in September 1724. Upon which judgment Mr. Gordor 1 
brought a writ returnable before the governor in the court of errors. 
and the 12th of June 1725 the judgment was affirmed, and Mr. 
Gordon moved for an appeal, which was then granted, and re- 
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is ceived and filed; fince which time Mr. Gordon never proceeded 
Ee upon his appeal, nor procured the proceedings to be tranſmitted, 
. but Mr. Lowtber procured them all to be tranſmitted at his own 
t, expenſe, and applied to his Majeſty by petition, to diſmiſs the 
er appeal. Which being referred to the committee, they being ac- 
in quainted that the rule was, that the party appealing muſt procure 
d. the proceedings to be tranſmitted, and proceed, within a year after 
he the appeal allowed in the plantations; and upon producing two 
u, precedents, wherein ſuch diſmiſſion had been ordered, without 
he giving notice to the appellee; the lords and others of the committee 
d agreed to report to his Majeſty their opinion, that the appeal of 
n- Mr. Gordon ought to be diſmiſſed with 5 /. coſts (following the 
or _ precedents produced as to the colts) without any notice given to 
it, Mr. Gordon, or any agent of his. Note, among other lords the 
m, lord privy ſeal, lord revor, and chief juſtice Raymond, the maſter 
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of the rolls, and the lord chief juſtice Eyre, were preſent, as 
agreed to the order. a dS | 


Magoons and Premanee verſ. Dumareſque, et e contra. 


December 14, 1726. 
A* the ſame committee of council there came on the petition 
of Magoons and Premanee, owners of the ſhip L'eſprit, and 
a petition of Mr. Dumareſque, officer of the cuſtoms in Yerſcy, 
and a letter from the greffier of Terſey- to the clerks of the privy 


council; all which, by order of his Majeſty in council, were re. 


ferred to this committee. And they aroſe upon this caſe. Mr, 
Dumareſque made a ſeiſure of the ſhip and goods, as forfeited, for 
having imported into Ferſey Eaft-India goods, contrary to the act 


of parliament; and thereupon commenced a ſuit in the royal court 
there, for a condemnation of the ſhip. Magoons and Premane:, 


owners of the ſhip and goods, inſiſted there, that the ſhip was 


drove in by ſtreſs of weather. The court looking on it as a calc 


of difficulty, without making any determination, ordered their 


greffier to ſend a letter to the clerk of the council, taking notice 


of the difficulty, and defiring his Majeſty would determine the 
matter here; which he did write, and tranſmitted all the prc- 
ceedings hither. Upon which Magoons and Premanee petitione! 
for an order for the delivery of the ſhip and goods; and M. 
Dumareſque petitioned for an order, for the royal court of Jer 
to proceed, and determine the ſeiſure. And the lords and others 


of the committee being all of opinion, that the court of YJerſey 


could not tranſmit the cauſe to his Majeſty for difticulty, but ought 


to have determined the right of the ſeiſure one way or other, agreed 


to report their opinions to his Majeſty, that an order ſhould be made 
by his Majeſty in council, taking notice that the tranſmiſſion was 
irregular, and commanding the royal court of Jerſey to proceed to 
give judgment, 


. 


Dyke 
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Dyke and others wer/. Blakſton. 
Intr. Mich. 13 Geo. B. R. Rot. 


E on a judgment in the Common Pleas in an indebitla- 


tus aſſumpſit by nil dicit, and a writ of inquiry executed, 
and final judgment given for the defendant Blaꝶſton, who was 
plaintiff in the Common Pleas. Mr. Parker for the plaintiff took 
exception. The record is, that the defendants below veniunt et nil 
dicunt in barram, &c, but it is not ſaid, they appeared by attorney, 
as it ought to be; and the law is ſo ſtrict as to that, that the 
omition of the Cbriſtian name of the attorney is error, 1 Roll. 
Rep. 336. Hewſon's caſe z nor is it ſaid, the defendants appeared 
in propriis perſonts. Sed non allocatur; for when it is faid, ve- 
nunt, that imports in proper perſon, if it is not ſaid it was by 
attorney. The ſecond error atſigned was, that the writ of inquiry 
was returnable quindena Paſchae, and the inquiſition was returned 
to be taken the 25th of April, which was guindena Paſchae, and 
therefore ill; becauſe the law making no fractions of the day, the 
inquiſition could not be took on the day of the return of the 
writ. Sed non allocatur; for the court will take it, that the in- 
quiſition was took on that day before the writ was returned, which 
is well enough, for it may be executed on that day, and might 
have been executed before the writ was returned, otherwiſe the 
inquiſition could not have been returned. Judgment was affirmed 
November 12, 1726. — 


Walter White ver/. William Clever. 
Intr. Trin. 12 Geo. B. R. 


P dbt on a bond dated 27th of June, 10 Geo. of the penalty 8 C. . Sin 


of 100/. the defendant prayed ger of the bond, and the 
condition, which condition, reciting that the defendant and plain- 
_ tiff were lately choſe collectors for the overſcers of the poor of Sr. 
Andrew Helbourn for the year enſuing, according to the cuſtom of 

| the pariſh, and that the ſaid Malter White could not conveniently 


attend and ſerve the ſaid office by reaſon of buſineſs, was, that if 
the faid William Clever ſhould collect all ſuch monies as ſhould 


de to be collected by virtue of the ſaid office, and ſhould carefully 
execute the ſaid office ſingly, without trouble to or afliſtance from 
the ſaid Walter White, and do other things mentioned in the con- 
dition, not material to the preſent caſe to be mentioned, the obli- 

8 R gation 
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gation was to be void, elſe to be in full force. Then the defer. 
dant pleaded, that he did diligently exerciſe the ſaid office ſingly, 
without trouble to or affiſtance from the ſaid Walter White, and 
then pleads performance of the reſt of the condition. The plain. 
tiff replies, that the defendant non executus fuit dictum cfficiun 


fimgulus Anglice ſingly, fine auxilio de dicto Waltero White, prout 


praediclus Millielmus ſuperius placitando allegavit ; et hoc petit quid 
inquiratur per patriam. The defendant rejoins, proteſtando that 

the plaintiff kept the defendant's books out of his cuſtody without 
his conſent from the 22d of April 1725. to the 24th of June next 
following, er /bros illos ſemper abinde detinuit, cuſtodivit, et ills 
eidem Willielmo deliberare denegavit, per quod the defendant after the 
detaining of thoſe books out of his cuſtody, the money, &c. ſingly 
could not collect; for plea faith, quad verum eſt that the plaintif 
in propria perſona ſua exercuit officium praedictum a praedicto 
22 die Aprilis anno ſupradicto uſque praedictum 24 diem Juni, 
fed quod praedictus the plaintiff voluntarie ſuſcepit et officium 
praedictum a toto tempore praediets exercuit fine requiſitione vel a- 
ſenſu praedicti the defendant, qui per totum tempus praedictum ſemper 


paratus fuit et obtulit to the plaintiff apud Londinum praedictun 


in parochia et warda praedictis dictum officium ad exercendum fin- 
gulus, Anglice fingly, fine auxilio praedicti the plaintiff; et bc 
idem the defendant paratus eſt verificare; &c. The plaintiff demurred 
ſpecially, and ſhewed for cauſe that the rejoinder was a departure 


from the bar; the defendant joined in demurrer. And after hear- 


ing what Mr. ſerjeant Girdler could ſay in behalf of the defen- 
dant, the court was clear of opinion, that the rejoinder was 
naught; for if the fact there diſcloſed amounted to ſhew, that 
the defendant had executed the office ſingly, the defendant ought 
to have joined iſſue with the plaintiff upon the iſſue offered by 
him in his replication, and given this matter in evidence: but if 


the fact ſet out in the rejoinder was only an excuſe for the defen- 


dant's not having exerciſed the office, as the court took it to bc; 


then it was a departure from the bar; and the defendant ought nc! 


to have pleaded, that he did execute the office ſingly, and rejoi! 


this matter; but ought to have pleaded this matter at firſt. Jug 
ment for the plaintiff, November 3, 1726. 


Robert Spark ver. Thomas Jobber. 
Intr. Trin. 12 Geo. B. R. Rot. 91 


Indbitaturaf- FN an indebitatus afſumpfit for 100 J. pro diverſis bonis merci- 
ſumpfit tor «] ſump pro diverſis be 


moniis mercbandizis et rebus by the plaintiff at the requeſt of 


' ſeems to be the defendant fold to the defendant, &c. and a quantum _— 


I 


. 


Dr 


2 


2 
( N an 


tion thereon by eleg:f, upon which the ſheriff took an inquiſition 
and levied ſome of the goods of the defendant in part of the debt, returned he 
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laid in the ſame manner, the defendant demurred to the declara- 
tion, and the plaintiff joined in demurrer. The cauſe coming on 
in the paper the gth of November, no counſel appeared for the de- 
fendant. Whereupon the counſel for the plaintiff prayed judg- 


ment, alleging it was only a demurrer for delay. But the court 


objected, that the word rebus was a very uncertain word, for it 
might be for rent, or money due on a bond, &c. for which an in- 
debitatus afſumpfit would not lie. But the counſel for the plain- 
tif informing the court, that the defendant declared he would not 
defend it, judgment was given for the plaintiff. Note, this was 
only an interlocutory judgment on the demurrer. 


Lancaſter ver/. Fielder. 


1451 


action brought by the plaintiff L. againſt the defendant, A priſoner on 


| . . + à judgment 
the defendant put in bail, and afterwards was ſurrendred in a 


diſcharge of his bail, and committed to the Mar/halſea ; the plain- diſcharged 
tiff proceeded in the action, and got judgment, and ſued execu- tough an 


elegit has been 
» ſued out and 


but returned, the defendant had no lands. Mr. ſerjeant Whitaker has uo lands. 


moved, that the defendant might be diſcharged out of cuſtody : 
for ſince the defendant has choſe an elegr/, he can have no other 


execution, becauſe he has made election, to take the elegit accor- 


ding to the ſtatute of Weſtm. 2. c. 18. 2 Inſt. 395. Coke ſays, af- 
ter ſuing out an eiegit, the plaintiff upon a judgment in debt can- 


not have a capias. Upon which the court made a rule, for the 


plaintiff to ſhew cauſe, &c. And at another day the judges were 


all of opinion, that it being returned, that the defendant had no 


lands, the elegit was to be conſidered only as a fier: factas, though 
goods were levied ; and that if the defendant had been at large, the 
plaintiff might have had a capias ad ſatisfaciendum, So is Hobart's 
opinion, Hob. 58. Fyſter verſ. Jackſon, 1 Lev. 92. Glaſcock werſ. 
Morgan, But if any land had been extended on the elegit, the 
plaintiff had been bound down to that execution, The former 
rule was diſcharged November 25, 1726. 


mn: 
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The King ver. Fawle. 


4 


Movember 23, 1726. 
Indictment for R. Fazakerley moved for a certiorari, to remove an indict- 
1 ment found againſt the defendant, for a felony in ſtealing 
corporation, ſome hay, from the quarter- ſeſſions of the peace held for the town 

| and corporation of Chippington-Norton, upon affidavits that the de- 

fendant could not have a fair trial there. And he cited a caſe be- 
tween the King and Powell, where a certiorari: was granted, to 
remove an indictment from the quarter-ſefſions of the peace for 
Salop, for the like reaſon. And a rule was made, for the profe- 
cutor to ſhew cauſe; which was afterwards made abſolute. 


Parry | ver/. Berry. 


- November 13, 1726. 
8. C. 2 Stra. R. Theed moved to ſtay proceedings upon a ſcire facia. 
* againſt the bail, becauſe the defendant in the original action 
died after judgment recovered againſt him, and after a capias ad 
ſatisfactendum thereupon ſued out and returned, but before the re- 
turn of the ſecond /cire. facias againſt the bail, till which time 
the bail had time by the courſe of the court to ſurrender the prin- 
cipal, and was prevented doing it by the act of God, vis. his 
death. And a rule was made to ſhew cauſe. But afterwards t 
upon Mr. Parker's ſhewing cauſe, the rule was diſcharged, be- 4 
cauſe it was the bail's omiſſion, that they did not ſurrender him, 1 
he living till after the return of the capias ad ſatisfaciendun. Ci 
And a motion made in behalf of the bail, Mich. 1 Geo. 2. B. R. J 
between G/yn and 72tes, in the like caſe, was for the ſame reaſon oe 
denied. | | a 
| | b 
Barber and Philpot ver/. Wharton. ; 
| ; gp th 
A maſter of a Rule was made laſt term, to ſhew cauſe why a prohibition Fa 
Hh n nu? F ſhould not be granted to the court of admiralty, to ſtay a th 
a le. tat by the defendant as maſter of the ſhip Victory for his wages, pr 


uact to be upon ſuggeſtion that the contract was made upon land, Sc. ac- 
mace %, cording to the caſe of Clay verſ. Snellgrave, Trin. 12 Mill. 3. 


Ak un and 


Aura ma. B. R. 1700, [See before, 576.] ſhortly reported in Salk. 33. where 


% Prohibi., it was held, a maſter of a ſhip could not ſue in the admiralty f 
tion denied af- 8 5 his 
ter a ſentence. 
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his wages, where the contract was made upon land, though ma- 
riners were permitted ſo to do, by indulgence rather than of ſtrict 
right. And Mr. Reeve for the defendant ſhewed for cauſe why 
the rule for the prohibition ſhould not be made abſolute, that the 
application to this court was too late, for it was after ſentence; 


and then it was inſiſted upon, no prohibition ſhould go, unleſs it 


appeared upon the face © the libel, that the admiralty had no 
juriſdiction, which it did not in this caſe. Upon which the cauſe 
was put off this term; and now the 27th of October Mr. Fazaker- 
ky for the prohibition infiſted, that though it was after ſentence, 
| yet if it did not appear upon the face of the libel, that the ad- 
miralty had a juriſdiction, a prohibition ought to go. It cannot 
be within their juriſdiction, unleſs the contract was laid to be ſuper 
altum mare, Which is not done in this caſe, for it is only laid to 
be infra fluxum et refluxum maris, infra juriſdictionem curiae 


admiralitatis. In Hob. 212. it is held, that it is not enough to 


cire the admiralty juriſdiction, that a fact was done ixfra juri/- 
difitonem maritimam therefore the laying the contract to be made 


 mfra furiſclictionem admiralitatis is not ſufficient: then laying it 


to be infra fluxum et refluxum maris is not enough, becauſe at 
| low-water that is within the juriſdiction of the common law. 
And it cannot be made good by intendment, for in 1 Ventr. 308. 
the taking not being expreſly laid to be ſuper altum mare, though 
the book ſays, there was much to imply it; yet the court held it 
not ſufficient, for the alleging it was abſolutely neceſſary. Sed non 
allocatur; for the court was of opinion, that the contract being laid, 
to be made infra fluxum et * maris, it might be upon the 
high ſea; and was ſo; if the water was at high-water mark; as it 
might be on land, if the water was at low water-mark ; for in 
that caſe there is diviſum imperium between the common law and 
admiralty juriſdiction, according as the water was high or low. 
Then when it is ſaid to be infra juriſdictionem admiralitatis, it is 
luthcient ; and amounts to the ſame, as if it had been ſaid to be 
/uper altum mare. But if it had appeared upon the libel, that the 
contract was made upon the land, the adding ie juriſdidionem 
 edmiralitatis, or infra juriſdifionem maritimam, could not have 


been enough, to intitle the admiralty to a juriſdiction. And 


therefore the rule for the prohibition was diſcharged. See 1 Roll. 
Ar. 532. pl. 12, where it is held to be ſufficient, to allege that 
the contract was made infra juriſdiftioem admiralitatis, without 
laying it was made ſuper altum mare ; for if it was not made on 
the high ſea, it ought to be ſuggeſted on the other fide, to have a 
prohibition, | 


: 
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The King ver/. Benoier. 


Shaw's Far. A AR. Verney moved,” to quaſh an order made at the quarter 
how cap. 44- ſeſſions at Hereford, whereby the father in law was order. 


ed to maintain his daughter in lay; becauſe he was not by law 
The King obliged to maintain her. And he cited the King verſ. Mun, 
verl. Mundy. in. 5 Geo. an order made by the juſtices upon a ſon in law, to 
maintain his mother in law, was quaſhed. And a rule was made 
to ſhew cauſe, why it ſhould not be quaſhed ; which rule wa 
made abſolute, no perſon ſhewing cauſe to the contrary, Hi, 
13 Geo. B. R. January 31, 1726. = 
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William Gregſon oe John Heather. 
Intr. Mich. 13 Geo. B. R. 


+ HE plaintiff brought an action of debt upon a ball bond S. C. Sus. 


for 1300. as aſſignee of William Nicholls, Eſq; late ſheriff 727: n 
of the county of Surrey, and laid it in London, and ſet rene 
out, that the defendant 7th January 1724. at Stretham in brought by 


Surrey, was arreſted by the ſaid ſheriff upon an attachment of tba geb, 


prog at the ſuit of the plaintiff, Ic. and that the ſheriff took ee ” 


il for his appearance, and the defendant then and there became m—_— * 
bound to the ſheriff in this bond, Cc. with condition, that he res mw” 
ſhould appear, &c. but he did not appear, &c. whereby the bond the agamene 
became forfeited ; and that the ſaid William Nicholls afterwards, u Ia and 
diz. 22d December 1725. at London, viz. in the pariſh of Sz, brought, in 
Mary le Bow in the ward of Cheape, at the requeſt of the plaintiff Lond», and 
aſſigned to the plaintiff the ſaid bond, according to the ſtatute, $99 8 
&c. The defendant demurred generally, and the plaintiff joined the ſame point 
in demurrer. And the exception Mr. Fazakerley took to the de- _—_— 
claration in behalf of the defendant was, that the ſheriff could % ef the 
arreſt only within his county, and take the bail-bogd only there, caſe, Noreen 
which was in Surrey; and therefore the aſſignment being tranſi- v. Marthnn:: 
tory matter, and not local, ought to have been laid at Stretbam in 
Surrey, where the bond was taken, -and not in Londen. But the 
court was unanimous of opinion, the plaintiff might lay the aſſign- 
ment in London, if he pleaſed. And therefore gave judgment for 


the Plaintiff, * anuary 27, 1726 : 
5 mA 


David 
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David Cheſman and Elizabeth his wiſe ver . Margery 


Nainby. 


Intr. Micb. 13 Geo. B. R. Rot. : and intr. Eaſter 
term, 11 Geo. C. B. Rot. 396. 


S. C. 2 Stra. | BY, + ies upon a judgment given in debt againſt the, plaintiff 
TE: WY in error upon bond for the defendant in error and plaintiff 
reſtraint of below; wherein Nainby the plaintiff below declared upon a bond 
trace is good. entred into by Elizabeth the wife of the plaintiff in error, dum 
ſola, by the name of Elizabeth Vicars, dated the 5th of Otter 

8 Geo. to the ſaid Nainby in 100 J. The defendants in the Com- 

mon Pleas, Cheſman and his wife, prayed oyer of the bond, 

and of the condition, which was thus: Whereas the above- 

named Margery Nainby, at the ſpecial requeſt of the abovebound 

Elizabeth Vicars, is to take her the ſaid Elizabeth Vicars for het 

\ hired ſervant, to attend in her ſhop, and to inſpe& her. cuſtomers 

there, and to ſhew her goods, and further to ſtand by and aſſiſt 

her the ſaid Margery in her ſaid trade and buſineſs of a linen- 

draper, whereby it is preſumed the ſaid Elizabeth, if ſhe continues 

any length of time in the ſaid ſervice of the ſaid Margery, may 

| become a perfect and knowing perſon in the ſaid trade; and 
whereas the ſaid M. N. conſents to hire and take her the faid 

E. V. upon and in conſideration only upon the expreſs promiſe 

and agreement of the ſaid Eliz. that ſhe ſhall not nor will at any 

time after ſhe ſhall have left the ſervice of the ſaid Margery ſet up 

or exerciſe the ſaid trade of a linen-draper, either by herſelf or any 

other perſon in truſt for her directly or indirectly, in any ſhop, 

room or place within the ſpace of half a mile of the now dwelling- 

houſe of the ſaid M. N. in Drury-/ane, or in any other houſe 

that ſhe the ſaid M. N. her executors or adminiſtrators, ſhall think 

proper to remove to, in order to carry on the ſaid trade of a linen- 

draper, nor ſhall the ſaid Eliz. within the ſame ſpace of halt 4 

mile directly or indirectly be concerned in or aſſiſt or inſtruct any 

other perſon in the managing and carrying on the ſaid trade, under 


colour or pretence of being a ſervant to ſuch Pow or under any 
C 


other colour or pretence whatſoever; which ſaid promiſe and 
agreement, joined with the good character and opinion ſhe the faid 
M. N. hath of the integrity and honeſty of her the ſaid Eliza. 5 
the ſole conſideration that hath obliged the ſaid M. N. to take the 
ſaid Eliz. into her ſervice for three years: now the condition cf 
the above obligation is ſuch, that if the ſaid Eliz. Vicars ſhall act 


contrary to and in breach of the above recited promiſe and agree- 
2 | ment, 


2 
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ment, according to the true intent and meaning thereof, or of any 


thereof, that then and in ſuch caſe the ſaid Elix. Vicars, her 
executors and adminiſtrators, ſhall thereupon pay or cauſe to be 
paid to the ſaid M. N. her executors, adminiſtrators and affiens, 
the ſum of 100 J. the ſaid 100 J. being the conſideration money 
the faid M. N. might reaſonably expect with an apprentice to the 
ſud trade; that then this obligation to be void, otherwiſe to re- 
main in full force, After cyer of which ſaid bond and condition 
the defendants pleaded in bar, that the ſaid Eliz. from the making 
of the ſaid bond did continue and remain in the ſervice aforeſaid 
until the 28th day of April 1724. and then left that ſervice, and 
that the ſaid Margery continued to inhabit and reſide and exerciſe 
her ſaid trade in her ſaid manſion- houſe in the ſaid ſtreet vorats 
Drury-lane from the time of making the ſaid bond till the time 
of ſuing out her original writ; and that the ſaid Elig. within half 
a mile of the ſaid manſion-houſe of the ſaid Margery at any time 
after the departure of the ſaid Eig. out of the ſervice of the ſaid 
Margery directly or indirectly was not concerned in or had in- 
ſtructed or aſſiſted any other perſon in managing or exerciſing the 
ſaid trade, under colour or pretenſe of being ſervant to ſuch per- 
ſon, or under any other colour or pretenſe whatſoever ; and the 
defendants further plead, that the ſaid Elig. at any time after the 
departure of the ſaid E/iz. out of the ſaid ſervice of the ſaid Mar- 
gery did not uſe or exerciſe the ſaid trade either by herſelf or by 
any other perſon in truſt for her directly or indirectly in any ſhop, 
room or place within half a mile from the ſaid manſion-houſe of 
the ſaid M. N. Sc. The plaintiff below replied, that the ſaid 
Eiz, from the time of making the ſaid bond did continue and re- 
main in the ſaid ſervice, and out of the ſaid ſervice did depart, as 


the defendants above alleged; and that the ſaid Margery continued 


to inhabit, reſide and exerciſe her trade, as the defendants above 
alleged; but the faid Margery further ſaid, that the ſaid Els. 
within the ſpace of half a mile from the ſaid manſion-houſe of the 
fad Margery above mentioned, and within nine months next after 
the departure of the ſaid Eli. out of the ſaid ſervice, did affift 
and inſtruct a certain perſon, v2. the ſaid David Cheſman in ad- 
v/ondo et exercendo miſterium praediffum in the condition above 
mentioned, contrary to the tenor of the ſaid condition, vig. in 
the ſaid ſtreet called Drury- lane, Gc. et hoc petit quod inquiratur 
fer fatriam; upon which iſſue was joined. And upon a trial at 
N prus in Middleſex, before lord chief juſtice King, a verdict 
was found for the plaintiff, and judgment given for her by the 
court of Common Pleas. Upon which judgment this writ of error 
was brought, | 


| 8T | | Mr. 
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Mr. Strange for the plaintiffs in error agreed, that a bond given 
for a valuable conſideration, to reſtrain the exerciſe of a trade in 2 
particular place, would be good; and therefore he faid he would 
not diſpute the reſolutions in the caſes of Mzfchell verſ. Reymlg, 
- adjudged Hil. 11 Ann. B. R. and of Bowers and Wrench, adjudged 
the ſame term. But he inſiſted, here did not appear in the condi. 
tion of this bond to be any conſideration ; becauſe it does not 2 
| pear by the condition, that M. N. was compellable to take E. /. 
into her ſervice. . Margery Nainby's taking Eliz. Vicars is the me- 
ritorious conſideration of the bond; but that was executory, at the 
time when the bond was made; and therefore if there was no 
power in E. V. to compel M. N. to take her, as there does not 
any appear, that cannot be called a conſideration, ſince M. N. 
might refuſe it; and for this he cited 27/v. 49. Allen verſ. Randal, 
that where the condition was executory, the plaintiff to intitle him. 
ſelf to an action upon the promiſe againſt the defendant, ought to 
ſhew, he had performed, or was under legal obligation to perform 
it. And although by the plea the defendants plead, that the ſaid 
Eliz. from the making of the ſaid bond, which was the 5th «f 
October 1722, did continue in the ſaid ſervice till the 28th of Ari 
1724. and then left that ſervice; yet the court ought not to fe. 
gard that allegation, but the judgment of the court, whether the 
bond was good, ought to be founded upon what appears in the 
bond itſelf. Sed non allocatur. For per curiam, it appears plainly, 
that Margery Nainby had agreed to take E. V. into her ſervice; for 
in the condition of the bond it is ſaid, M. N. is to take E. V. int 
her ſervice, &c. which imports an agreement by M. N. ſo to do: 
and it is further ſaid in the condition, M. N. conſents to take the 
ſaid E. V. and in another place it is recited in the condition, tha 
the ſaid E. J. 's promiſe and agreement, &c. is the ſole conſideration 
that hath obliged M. N. to take the ſaid E. V. into her ſervice, 
Sc. all which expreſſions import an agreement between M. N. 
and E. V. that M. N. ſhould take E. V. into her ſervice, in con- 
ſideration that E. V. had agreed not to trade, & c. And this being 
in the condition of the bond ſealed by the ſaid E. J. appears to 
have been ſo under her hand. Beſides, the plea confeſſes M. N. 
did take her into her ſervice, and that E. V. departed from it 
and therefore all the court held the bond, notwithſtanding thi 
objection, was a good bond. And if M. N. had refuſed to take 
. V. into her ſervice, &c. E. V. ought to have pleaded it; inſtead d 
which the defendants have ſhewed by their plea, that E. J. ws 
admitted into M. N.'s ſervice, Sc. Then Mr. Strange infiſted 
further, this bond was void, becauſe the reſtraint of trade was nd 
contined to a particular place, but was in effect general; becau 
the condition is not only that E. V. ſhould not exerciſe the 
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Se. within half a mile of the then dwelling-houſe of M. N. in 
Drury- lane, but it is alſo of any other houſe that M. N. her exe- 
cutors or adminiſtrators, ſhall think fit to remove to, to carry on 
the ſaid trade; which may be extended all England over; for if 
E. V. ſets up in the remoteſt part of the kingdom, if M. N. her 
executors or adminiſtrators, removes within half a mile of that 
place, E. V. muſt not exerciſe her trade, Cc. there; and fo 
/2ties quoties: ſo that by that means the bond will be a general 
reſtraint every where : whereas theſe ſorts of bonds are not good, 
unleſs the exerciſe of the trade is only reſtrained in a particular 
place. But to this ſerjeant Whitaker anſwered for the defendant in 
error, that if a bond is given, with condition to do ſeveral things, 
and ſome are agreeable to law, and ſome againſt the common law; 
| the bond ſhall be good as to the doing the things agreeable to law, 
and only void as to thoſe that are againſt the law, But if a bond 
is given, with condition to do a thing againſt an act of parlia- 
ment, and alſo to pay a juſt debt; the whole bond will be void: 
becauſe the letter of the ſtatute makes it void, and is a ſtrict law. 
So is Heb. 14. Norton verſ. Sims. 14 H. 8. 15. 3 Co. 88. 1 Ventr. 
237. Now the breach is aligned upon part of the condition, 
which is good in law; and therefore if the other part, to which 
Mr. Strange takes the exception, ſhould be againſt law, yet that 
will not hinder the plaintiff's recovery upon this part of the con- 
dition, which is legal. And of that opinion was the whole court. 
And judgment was affirmed, Friday February 3, 1726. After 
this, error was brought in parliament, and February 22, 1727. by 
the unanimous opinion of all the then twelve judges this judgment 
was affirmed with 40/. coſts. 5 


Gabriel Johnſon verſ. James Laſerre. 
Intr. Hil. 13 Geo. B. R. and Tin. 12 Geo. C. B. 
Rot. 1320. | 


Exnog upon a judgment in a ſcire facias ſued in the Com- 8. C. 2 Str. 
mon Pleas by Laſerre upon a recogniſance for 4401. entred 745: 


Although an 


into by Johnſon to Laſerre, in which judgment was given for executor is dot 
Laſerre, Jobnſon the defendant in the Common Pleas prayed obliged togive 
| there oyer of the recogniſance, and the condition, which condition bed, cet 
recited, that Hugh Howard and Thomaſine his wife, executors of _ take it. 

fobn Lang ſton, Eſq; had ſued a writ of error returnable in the 

King's Bench, upon a judgment recovered in the Common Pleas 

by Laſerre againſt Howard and his wiſe; if therefore the ſaid 

Hauard and Ris wife proſecuted the writ of error with effect, &c. 


and 
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and paid the ſum recovered, and alſo the damages and coſts that 
ſhould be awarded if the judgment ſhould be affirmed, &c. that 
then, &c. after which oyer had, the ſaid Johnſon pleaded in bar of 
the ſcire facias the act of 16 & 17 Car. 2. c. 8. to prevent arteſts 
of judgment and ſuperſeding executions, and the proviſo therein, 
that that act ſhould not extend to any writ of error to be brought 
by an executor, &c. per quod the ſaid recogniſance taken con- 


trary to the ſaid ſtatute vacua in lege exiſtit. And upon demurrer 


judgment was for the plaintiff Laſerre in the Common Pleas, And 
Mr. Strange for the plaintiff in error infiſted, that executors by the 
act of Car. 2. were not obliged to enter into recogniſances upon 
writs of error brought by them upon judgments obtained againſt 
them, and that this appearing to be ſuch a recogniſance, was void. 


But per totam curiam, if a man will voluntarily enter into ſuch a 


recogniſance, 'tis good at common law. And judgment was af- 
fir med. Thurſday February the gth, 1726. | 


Watts and his wife der/. Goodman, 
Intr. Tin. 12 Geo. B. R. Rot. 467. 


N debt upon bond dated the goth of December 1709 for 100 / 
entred into by the defendant to Samuel Rutter former husband of 


the plaintiff's now wife, to whom ſhe was adminiſtratrix; the 


defendant prayed vyer of the bond, which being entred in hace ver- 
ba, it was; Noverint umwverſi per praefentes, that the defendant and 
Benjamin Pawkner were bound to the ſaid Samuel Rutter in 100. to 
be paid to the ſaid Samuel Rutter, ad quam quidem ſolutionem bene 


et fideliter faciendam obligamus nos et utrumque noſtrum per ſe pro 
toto et in ſolido baeredes executores et admini/lratores nofiros, &c. qui 


leeto et audito, the defendant petit judicium de narratione prae- 
din, becauſe ſhe ſays, that the ſaid Benjamin Fawkner Hgillauit 
ct diliberavit the ſaid bond as his act and deed to the ſaid Samuel 
Rutter, and became jointly bound with the defendant to the faid 
Samuel Rutter, and is yet alive, viz. at, &c. unde, &c. petit ju- 
dicium de narratione praedifta et quod narratio illa caſſetur, Ec. 
To vrhich the plaintiff demurred, and the defendant joined in de- 
murrer. This cauſe coming on in the paper the 26th of anuary, 
it was objected for the defendant, that the bond was a joint bond, 
there being no words, in it, to make it ſeveral; and therefore the 
plaintiffs had brought their action wrong, in ſuing the defendant 
alone. But Mr. Robinſon for the plaintiff argued, that the bond 
was joint and ſeveral, and cited Dier 3 10. pl. 8. where an obliga- 
tion was made by three, and the words were, _—_— nos & 
utrumque niftrum fer fe pro toto et in folido, and only two 301 
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ſued, and they pleaded a ſpecial non eff faflum, after cyer of the 

condition of the bond; but there was no cyer of the bond itſelf, 

and the iſſue was found againſt the defendants; and it was moved 

in arreſt of judgment, but the plaintiff had judgment. 2 Bulft. 70. 

Cro. Fac. 322. Hankinſon verſ. Sandilaus. Two bound themſelves, 

or any of them, their heirs, executors, or either of their heirs 

Sc. this bond was held joint and ſeveral. And 1 Lutw. 697. 

Sayer verſ. Chayter, in debt on a bond, on cyer it appeared, that 

the defendant Chayter and two others were bound, ad quam qui- 

dem ſolutionem bene et fideliter faciendam obligo me, haeredes, executores 

et adminiſtrutores meos, and Powell juſtice was of opinion, the bond 

was joint and ſeveral, by reaſon of the words ob/zgo me haeredes, 

Sc. meos, Which is the ſame as if it had been ſaid by the three 

obligors ſeverally ; and that the heirs were not obliged, before the 

words, ad quam quidem ſolutionem: and certainly it was the in- 

tent of the parties, the heirs ſhould be obliged; yet if by thoſe 

words the bond is not ſeveral, the heirs are not obliged. The 

ſame intent may be collected in this caſe. The cauſe was ordered 

to ſtand in the paper, to conſider of the caſes. And the judges all 

ſeemed ſtrong in opinion, this could not be a ſeveral bond. But Matter plead- 
they gave judgment for the plaintiff, becauſe this matter was 2 
pleaded in bar; whereas it is only a plea in abatement; for a plea to have been 
which begins with a petit judicium de narratione, and concludes, n abatement. 
quod narratio caſſetur, is a plea in bar in the King's Bench, and has 


been ſo often adjudged. Judgment for the plaintiffs, February 9, 
1726, 1 5 | 


The King ver/. John Ward, Eſq; 


The Attorney General, by order of the houſe of lords, filed 
the following information again} the defendant. 


Trin. 11 Geo. regis. 


Middleſex, f. Emorandum, quod Philippus Yorke miles attorna- S. C. 2 Stra. 
: ' tus domint regis generalis, qui pro eodem domino . 

rege in bac parte ſequitur, in propria perſona ſua venit hic in curia = IP 

didli domini regis coram ipſo rege atud Weſtmonaſtertum die Mercu- gery may be 

ru proxime poſt tres ſeptimanas ſanfae Trinitatis iſto eodem terming, comm ue at 

et pro eadem domino rege dat curiae lic intelligi et infermari, quod e 

Johannes IWard de Hackney in comitatu Middleſexiae armiger exi- 

tens onerabilis ad deliberandum trecenta et quindecim dolia, Anglice 

tons, et quarter” units dolii alumints valoris quinque mille librarum 

Fruenabili Edmundo duci de comitatu Buckingham et de Normanby ad 

certum diem jam pructeritum, ipſe idem Johannes IWard nequiter 
maclinans 
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machinans et intendens praedictum ducem de pratdifo alumine deci. 
pere et defraudere, et cum inigua et fraudulenta intentione ad ej. 
tandum deliberationem ejuſdem aluminis, primo die Februarii any 
regni domini Georgii Dei gratia Magnae Britanniae Þronciae & 
Hiberniae regis, fas defenſeris, &c. undecimo, apud Wetmongfte- 
rium in comitatu Middleſexiae vi er armis, Ge. in gerſo cuyufaay 
certificationis in ſeriptis, manu cujuſdam 1 9% Nexwton Hgnatoe, 
alſo fabricavit et contrafecit et fabricari et contraßeri carſcvi 
guoddam ſeriptum in ver tis et fguris. ſequentibus, videſicet,, * 


C. Mr. John Ward, I do hereby order you to 
: $5] charge the quantity of fix bundred-and ſiriy 
tons and 1 quarter of allum to my account, 
part of the quantity here mentioned in this 
certificate, and out of the 1 ariſing by 

u pay to Mr, 


* 


dlinguentiun, 
ad grave damnum pracfati ducis, ac contra pacem difti dumini regs 


geliberandum trecenta et quindecim dolia, Anglice tons, et quarter 
unius dolii aluminis valoris quinque mille librarum praęfato duci ad 
certum diem jam praeteritum, ipſe idem Jobannes Ward, nequiter 
machinans et intendens praefatum ducem de praedifto alumine decipere 
et defraudare, et cum iniqua et fraudulenta intenttone ad evitandum 


deliberationem ejuſdem alumints, poſtea, ſcilicet dicto primo die Febru- 


- 


arti anno regni dicti domini regis nunc undecimo ſuptaditto, apud 
Weſtminaſterium in comitatu Middleſexiae, vi et armis, &c. quoddam 
feriptum falſo fabricatum et centrafactum in der ſo cujuſdam certifica- 
tionts in ſcripti, manu cujuſdam Ambroſi Newton fgnatae, neguiter, 
Ulicite et fraudulenter publicauit et publicari cauſavit," quad quide 


ſeriptum falſo fabricatum et contrafacfum fe uitur in bis verbis et 


Auris K r videlicet, [and then it is ſet. out again] ago 
Juobanne Ward adtunc et ibidem bene ſciente diflum ſeriptum, per if 
ſum Jobannem Ward ut a We publicatum, falſum et, contratafiny 
iſe ;' ad grave damnum praefaBt ducis, &c. To. this information 
the defendant pleaded not guilty, and upon May, 3, 1725, upon 4 
trial at bar by a ſpecial jury of gentlemen of the county of Middle 
ſex, the defendant was found guilty ; after which the defendant, 
as it was ſaid, went beyond ſea, or at leaſt abſconded, ſo that pro- 
ceedings were againſt him for outlawry, but he ſurrendere 
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turnable, and was committed to the cuſtody of the marſhal, and 
Saturday the 4th of February he was brought by rule into court, to 
- receive judgment. At which time Mir. Hungerford, Mr. Kerelbey, 


Mr. Bootle, Mr. Filmer, and Mr. Strange, the defendant's counſel, 
moved in arreſt of judgment. Wheſe arguments taking up that 
day, the counſel for the King. Mr. Attorney General Nörte, Mr. 
Lie one of his, Mazefty's.countel, Mr. Marſh, Mr. Pazakerley, and 
Mr. Verney, anſwered the ohjections of the defendant's counſel up- 
on Monday February 6; and upon the preſſing inſtances of the de- 
* counſel, they had time given. them for their reply till 
d r D703 #1 17 AIRED 7,7 : 


The firſt objection that was made to the information by the 
counſel for the defendant was, that the offenſe. laid was falſly 
making and forging a writing upon the back of a certificate in wri- 
ting, ſigned by one Aurel Neuon, and this was no forgery at 
common law, and that the information being nded upon the 
common law, and not un the 5 Elia. c. 14. the information was 


They inſiſted, that forgery at common law muſt be of a record, 
or ſomething of a publick nature, as a privy ſeal, a licence from 
e the Exchequer to compound a debt, or a deed under 

al, Britt. 16. Fleta,, cap. 22. but that counterfeiting other wri- 
tings of a private nature between party and party is no forgery at 
common law, 1 Hawk. 184. and therefore to ſay A. has forged a 
ring, is not actionable, 1 Sider. 16, In the caſe of Caſſubilly 
verſ. Brit, So. 1 Roll. R. 431. 1 Rall. Ab. 66. pl. 8. Ater verſe 
Fra: Thou haſt made forged writings, and thou ſhouldſt have 
loſt thy ears for it, held not actionable, becauſe it is uncertain 
what writings, and they might be ſuch, + the forging of which might 
not deſerve the loſs of ears. So-Gro. Elix. 166, Hil. 32 Blrz. B. R. 
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_ Vemor verſ. Wootton. Vou have forged your father's hand, and „ 
T, thereby falſly have procured your father's tenants to pay their 3 
n rents to you due to your ſiſter: adjudged not actionable, becauſe it ES 

py is not ſhewn what things he forged for which he is by any law 74 

as | Puniſhable : for it might be a letter, for which he is not puniſhable, Kees 

f- and for that a caſe between Brook and Doughty, 28 Eliz. was cited; 

(tp you have forged my lord of Leiceſter's hand to ſuch a letter, ad- 

on Judged not actionable; and what Croke is reported to have ſaid 

4 in Vilſbire's caſe, Telu. 146. viz. that to ſay J. S. had forged his 


father's hand, whereby he procured the tenants to pay him the 
rent due to his father, is not actionable, as (ſays that book) it was 
adjudged 3 Ekz.. becauſe it relates but to a private matter, for the 
lug by no law is puniſhable for it. And this being before the ſta- 

| ' tute 


BT OT 


1404 


_ Hil Term 13 Georgii regis. 


making that ſtatute was unneceſſary and uſeleſs. 


tute of 5 Eliz. it was urged was an authority in point, that ſuch 
ſort of forgery as this was not puniſhable at common law, vjz/'of ati 
indorſement upon a certificate, a thing merely of a private nature; 
and in effect nothing more than a letter. And this they ſay ap⸗ 
peared by the Stat. of 33 H. 8. c. 1. which inflits puniſhments on 
perſons who get the money or goods of others into their hands uns. 
der colour of a falſe tgken or. counterfeit letter, for if ſuch counts 
terfeit letters had been at common law puniſhable as forgery, the 


It was farther argued for the defendant, that a forgery is not 
puniſhable, unleſs it is to the prejudice of ſome perſon ; "therefor 
where B. was obliged in a bond of 100 J. for the honeſty of his ſon 


_ apprentice to A. A. raſes out libris in the bond, and puts in marets; 


F. N. B. 96, 
99. 100. 


and adjudged this was not a forgery puniſhable, becauſe it was n 
a prejudice to any body but to A. the bond being avoided by 


and the ſum made leſs. Ney gg. ' Black verſ. Allen. 80 Moore 


O55. pl. 897. Saluay verſ. Wale. Antedating of 'a deed to defeat 
a mean aſſurance; - But antedating is no forgery, unleſs"there is - 
mean intereſt in a third perſon to be prejudiced thereby. Now i 
the preſent caſe it does not appear, that the duke of Buckinghamſhire 
was prejudiced by this, for it is not alledged in the information, 
that the 315 tons of allum was prevented from being delivere 
thereby. If it had, they admitted an action would have laid againſt 


o 


cheat, but not for forgery at common law, 


the defendant for a deceit, or he might have been indicted for's' 
Wor 2 =: 4 5 25 06s +36. 
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On the other ſide it was argued by the counſel for the King, that | 
notwithſtanding theſe objections, the offenſe charged in this F 


mation was a forgery at common law, for which the defendant 


might have been indicted; and that the information was maintain- 
able againſt the defendant for it. And 'of that opinion was the 
court unanimouſly. For the judges ſaid, that although ſome of 
the forgeries at common law mentioned in the Mirror, cap. 4 & 5. 
Britt. 16. & Fleta, l. 1. c. 22. which are cited in 3 Inft. 169. were 
capital, and as the law then ſtood puniſhed with death; and others 
of them puniſhed with leſſer though infamous puniſhments : yet 


none of theſe books ſay, that the forgeries there particularly ſpeci- 


fied were the only forgeries puniſhable by the common law. It is 
not to be diſputed, but that forging a deed was a forgery puniſh- 
able by the common law; now forging a writing not ſealed may be 
equally miſchievous with forging a deed, and therefore as to the 
nature of the offenſe it falls under the ſame reaſon : and ub eadem 
eſt ratio ead:m eft lex, A forgery of a deed, though the prejudice 
ariſing therefrom may not be 40s. is puniſhable as a forgery at 
common law. But the forging of a goldſmith's note, bills of ex- 


change, 


I. 
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change, &c. may be of vaſtly more miſchievous conſequence ; and 
therefore it is reaſonable, the offender ſhould ſuffer the ſame puniſh- 
ment at leaſt. It farther appears by the preamble of the ſtatute 5 Eliz. 
cap. 14+ that forging of writings was puniſhable at common law; for 
the ſtatute recites, that whereas the wicked, pernicious and dangerous 
practice of making, forging and publiſhing falſe and untrue char- 
ters, evidences, deeds and writings, hath of late been more practi- 
ſed, Sc. which ſeemeth to have grown, chiefly by reaſon that the 
pains and puniſnments limited for ſuch great and notable offen- 
ſes by the laws and ſtatutes of this realm before this time have been, 
and yet are fo ſmall, mild and eaſy, &c. fo that ſtatute takes notice, 
that forging of writings was puniſhable by law before that ſtatute, 
that is, by the common law; for it ſays, by the laws and ſtatutes 
of the realm. And they. farther ſaid, that this was not a new 
point, and that they relied on the caſes which had been cited by 
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the counſel for the King. 5 Mod. Rep. 137. I Salk. 342. The 


defendant was indicted for forging or cauſing to be forged a bill of 
lading ; and this was at common law, as appears in 5 Mod. 137. 


The King verſ. Stocker, the court held the indictment ill for in- 


certainty, but not becauſe the offenſe was no forgery at common 
law, and not puniſhable. 1 Sid. 278. The King verſ. Ferrers. 


The defendent was indicted and convicted for forging an acquittance, 


the record of which is in Tremaine's. Intr. 129. where it appears to 
have been an indictment at common law, and the defendant was 
| fined, and bound to his good behaviour, Raym. 81, Farr's caſe. 
Indictment at common law, for forging a warrant of attorney, and 
judgment of fine, and pillory, and impriſonment. 2 Sid. 71. 
Dudley's caſe, for forging the entry of a marriage in a regiſter. 
Rex verſ. Penny, &c. Intr. H. 20 Car. 2. B. R. Crown off. Roll. 
21. indictment for forging a general releaſe at common law. Hi], 
34 Car. 2. Rot. 35. The King ver/. Sheldon, Indictment for 
forging a bill of exchange at common law, and judgment againſt 
the defendant. And lately a caſe of the ſame nature between the 
King and Ward, and conviction at the Old Baily. [That was the 
3 defendant's brother.] The defendant eſcaped, and has not 

en took ſince. Stiles 12. Savage's caſe, for forging of letters of 
credit, and alſo for a cheat. 1 Sider. 142. The King verſ. 
Dekins, for forging a protection of Sir A. A. C. 1 Salk. 400. The 
King verſ. Yarrington, And Forteſcue juſtice cited the Queen wer. 
Traverſe, which was an indictment at common law, for forging 
the indorſement on an army debenture ; for it was indorſed to Brid- 
gett Gradon, and the defendant altered the name, and made George 
Graden, and judgment was given againſt the defendant. . 


. As to the objection made from the caſes for words, the reaſon 


Vas 


for thoſe caſes was, becauſe it did not appear, what the writing 
| | 8 X 
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was that was forged, and it might be a writing of no conſe- 
quence, or that could prejudice no body, and the rule was at that 
time to take words in mitiori ſenſu. But the chief juſtice ſaid, 


he apprehended, if the caſe of Vennor verſ. Wootton, Cr. Elix. 166. 


was to be adjudged now, it would be adjudged other wiſe than it 
was; for it appears by the words, a forging of writing was meant, 
whereby the forger had prejudiced his ſiſter, for he received the 
rents by reaſon of that forgery, which were due to his ſiſter, 
which imported a complete forgery ; and whether the writing was 
a letter or other writing, the ſcandal was the ſame : and the caſe 


relied on, as cited by Croke, as adjudged 3 Eliz. before 5 Eliza. 


in Zelu. 146. was of the ſame caſe as Cro. Eliz. 166. which was in 
32 Eliz. long after the ftatute of 5 Elig. As to the objection rai- 
ſed from the ſtatute. of 33 Hen. 8. c. 1. that if ſuch fort of forge. 


ries as theſe were puniſhable at common law, that ſtatute was unne- 


ceſſary: the court ſaid, that that ſtatute did not create new offen- 
ſes, for the crimes therein mentioned were crimes at common law, 
but it increaſed the penalty. 2. Upon that ſtatute no fact was pu- 
niſhable, but where the offender had carried his fraud into execution, 
and got the money or goods into his poſſeſſion, whereby the party 


defrauded was actually prejudiced. But a man is puniſhable for a 


forgery, if it may be prejudicial, h the miſchief is prevented 


be the diſcovery of the forgery. And that therefore is an anſwer to 
another objection made by the defendant's counſel, that it does not 


appear, the duke of B. was actually prejudiced; it not being averred, 


that the delivery of the allum was avoided in fact by this forged in- 


dorſement ; for if he might be prejudiced; by it, that makes the for- 
gery an offenſe, for which an inditment would lie at common 
law: as if A. forges a bond in B.'s name, though B. is never obli- 
ged to pay the money, an indictment without all queſtion will lie at 
common law. And. for. theſe reaſons the court were clear of opi- 
nion, that this offenſe, of forging an indorſement on the back of 
the certificate, whereby the duke of B. might be defrauded of the 
allum, was a forgery, for which this information. will lie at com- 
mon law. | | 


Phe next objection the defendant's counſel made was, that if 
the offenſe was a forgery puniſhable at common law, yet the fact 


was not ſet out in this information. ſufficiently, for the court to 
found a judgment upon: for unleſs the defendant was chargeable 
to deliver the allum at: the time when he made this forged indorſe- 


ment, there was no poflibility. the duke of B. could be preju- 
diced by it, nor can it be ſaid to be done to avoid the delivery. of 


the allum. As it ſtands upon the information it is, Memorandum, 


That the Attorney General; Wedneſday proxime poſt tres Trin. II Geo. 


[which was in Jin. term 1715. ] comes and informs the 3 
| | 3 __ | | 0 at 
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that the defendant onerabilis exiſtens ad deltberandum 315 tons of al- 
lum to the duke of B. ad certum diem jam praeteritum, he the ſaid 
defendant, contriving and intending the ſaid duke of the faid allum 
' 6 defraud, et ea intentione to avoid the delivery of the ſaid allum, 
1 Feb. 11 Geo. [which was in Feb. 1724.] forged the indorſement, 
Se. So that the onerabilis exiſtens mult refer to the exhibiting the 
information, which was long after the forgery; and if fo, then 
the defendant does not appear to be chargeable to deliver the allum 
when the forgery was committed; or if it does refer to ad diem jam 
praeteritum, it is liable to the ſame exception; though theſe words 
ſeem to make it worſe, as making it more uncertain. But they 
inſiſted, it could not refer to 1 Feb, 11 Geo. by any grammatical 
conſtruction, and the rather becauſe before the time of the forgery - 
is laid, a new ſentence is begun by the ipſe idem Jobannes Ward 
machinans et intendens, &c. But the information ſhould have gone 
on, et /ic onerabilis exiſtens the 1 Feb. 11 Geo. did forge, &c. And 
for this Cr. Jac. 214. Sir Nicholas Peim's caſe was cited, as a caſe 
in point, where in an indictment for a forcible entry it was laid, 
that ſuch a day and year the defendant entred into ſuch lands, ex- 
eus liberum tenementum of J. B. and with force expelled him; 
and judgment was reverſed, for not ſaying adtunc exiſtens, for it 
might be the freehold of J. B. at the time of the indictment, and 
not at the time of the entry. Co. Fac. 639. Bridge's caſe, Palm. 
426. Turner's caſe, and 2 Noll. Rep. 65. Ailing's caſe, agree with 
Point's caſe. Dier 164. b. They relied alſo much upon the caſe 
of the King verf. Knight,, H. 11 W. 3. B. R. 1 Salk. 375. where 
an information was againſt the defendant, for that he exi/tens nuper 
receptor generalis of the cuſtoms, falſly ſuch a day indorſed exche- 
quer bills, a receptas pro cuſtumis, Fc. and the fact with which 
he was charged being no offenſe if it had been well laid, unleſs he 
was receiver general, &c. at the time when he indorſed the exche- 
quer bills, &c. the whole court held the information ill, becauſe it 
was 2uper receptor, and held it could not be made good by inference 
or intendment, but that a criminal charge ought to be expreſs, and 
not to be made out by argument; and after a verdi& in that caſe 
the judgment was arreſted. And therefore the defendant's counſel _ 
inſiſted, the information was naught, and no judgment could be 
given againſt the defendant upow it. 


But to this it was anſwered by the counſel for the King, and 
held by the whole court, that it did ſufficiently appear, that the 
detendant was chargeable to deliver the allum at the time when he 
made this forged: indorſement. For the forgery being laid to be 
done 1 Feb, 11 Geo. and the forgery being laid to be, ea intentione 
to avoid the delivery of the allum, it is the ſame as if it had been 
laid, /ic onerabilis exiſtens he had the 1 Feb. 11 Geo. forged the in- 
| | | dorſement ; 


as. 
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1 Salk. 377. 
The Queen 
verſ. Smith. 


— — 


dorſement ; which the counſel for the defendant agree, would have 
been good. And the exiſtens onerabilis referring to the perſon, ſhali 
not refer to the time of exhibiting the information, but the com- 
mitting the offenſe. So is Cro. Fac. 609. Fohnſon's caſe, and 
2 Lev. 179. the King verſ. Moore, in an information on the ſtatute 
4 & 5 Phil. & Mar. c. 8. for taking a woman out of the cuſtody of 
the guardian, it was ſet out, that the defendants exiſtentes above 
the age of fourteen years, took A. then being a virgin unmarried, 
and poſſeſſed of goods, and ſeiſed of land, of a great value, out of 
the cuſtody of her mother, contra formam ſtatuti - after verdict for 


the crown it was moved in arreſt of judgment, that tis not ſaid, that 


the defendants at the time of the taking were above the age of four- 
teen years, for the exiſtentes refers to the time of the information 
| exhibited, and not of the taking, as in the caſes of forcible entry, 


exiſtens liberum tenementum refers to the time of the indictment, and 
not of the entry; Sed non allocatur : in thoſe caſes the exiſien; 
follows the verb, viz. ipſum diſſerfivit of ſuch land, exiſtens liberun 
tenementum, and therefore might be only the freehold after the diſ- 
ſeifin ; but in the caſe of Moor the exiſtens preceeds the verb cepe- 
runt, and ſo refers and is tied up to the time of the taking. 


Another exception was taken to the. information, that it was not 
ſhewn, how the defendant was chargeable to deliver the allum, 
whether it was by obligation, deed, ©. for it ought to appear to 
the court, that they might judge, whether he was chargeable or 
not. But to this it was anſwered, that the forgery was the git of 
the information, and that this was but an inducement to it; and 
that there was no manner of neceſſity, to ſhew how the defendant 
was chargeable to deliver the allum. And of that opinion was the 

whole court. | | 


Another exception was taken to the information, that the word 
tons in the written certificate, relating to allum, imported a mea- 


ſure by weight, but in the information it was laid ſo many dola, 


Anglice tons; whereas the word dolium properly ſignified a liquid 
meaſure, as a hogſhead, but not a meaſure by weight; and fince 
there was a proper Latin word for tons by weight, the Anglice 
would not help it. But it was. over-ruled, becauſe dolium in Lit- 
tleton's dictionary ſignifies a ton; and ſo in Townſend prepar. &c. 
145. for a ton by weight both tonna and dolium are put. Another 
objection was taken, that the information uſed the word contra- 


fecit, whereas it ought to be contrefecit. But it was held good; 


and ſo is Co. Intr, 360. for counterfeiting the coin, contrafe- 
cerunt, T1 


Mr. 


* 1 


5 % — 1 — 


2 2 


* 


r, 


a * A. — A © ST” a 


— 


Hil. Term 13 Georgii regis. 


— 


„ Filmer for the defendant took a farther exception to the firſt 


| information, that the inſtrument was not laid to be publiſhed as 


well as forged. For the making and not publiſhing any ſuch wri- 
ting, is not puniſhable at all. -Sheph. epitome 610. and the prece- 


1 
. 


| dents are to lay a publication. Weſt's precedents 108. 6 preced. in 


Tremaine's entries, all at common law. And though the ſecond 
information lays a publiſhing, yet it does not refer to the inſtru- 
ment in the firſt fine: for it is not ſaid he did publiſh idem 
ſcriptum, but quoddam ſcriptum; nor is it ſaid, he publiſhed we 
verum ſcriptum, as that of the King verſ. Teners is laid. Tremaine's 
entries 129. The caſe is ſhortly mentioned 1 Sid. 278. But as 
to this, the court held it not neceſſary, to lay a publication in the 
firſt information, for the forgery was puniſhable, though the party 
was not actually prejudiced, if he might be prejudiced by it, and 
therefore they held it good, though the information did not ſhew 


the duke was actually defrauded of the allum ; and for the ſame Dier 202. 
reaſon, there was no neceſſity to lay, that the writing was pub- 


liſhed. | | | f TY 


As for the ſecond information, the court being. of opinion, that 
the firſt was good, it was not much for the defendant's ſervice, if 
there was a fault in the ſecond, becauſe judgment would be given 
againſt him on the firſt, However, Mr. Attorney General an- 
ſwered as to that, that this being an information for a forgery at 


common law, it was not neceſſary to ſay, he publiſhed it uf verum 


ſcriptum, that being only requiſite in proſecutions upon the ſtatute 
of 5 Elix. c. 14. | | | 


Mr. $!ronge for the defendant took another exception, that there 
was no entry on the record, that proclamation was made, if any 


body would inform the King's juſtices, Sc. But that was pre- 


ſently over-ruled by the court, that ſuch proclamation was only 


tor the benefit of the King, and the defendant was not prejudiced 


by the omiſſion ; and Coke Intr. 3 53. b. hath no entry of ſuch pro- 


clamation. And judgment was given for the King; and the de- 
tendant Mard was ordered to ſtand in the pillory before Weſtminſter 


hall gate, and fined 500 J. and committed to the King's Bench 
priſon, there to lie, till he paid his fine. 8 


8 V Bindover 
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Bindover ver/. Sindercombe. 


In tr. Hil. 12 Geo. C. B. rot. 1105. 

In eje&tment * error upon a judgment for the plaintiff in the Common Pleas, 
_ eg after verdict and damages intire, the errors inſiſted upon were 

ought tobe the uncertain deſcription of the things in the declaration, for which 

ſoch, that the the ejectment was brought. And ſerjeant Chapple for the plaintiff 

Loos, hoe io in error laid it down as a ſettled rule, that the. certainty of the 

give poſſeſſion thing ;ought to appear to be ſuch, that the ſheriff might know, of 

thereof, What to deliver poſſeſſion : now here the ejectment is for illas parte; 

meſuagu in Nether-Stpwey et Over-Stowey in comitatu Somerſet prae- 

ditto, ſcilicet, unum locum vocatum a paſſage room, ex boreal: parte 

ejuſdem meſſuagii; but locum is altogether an uncertain deſcription of 

the thing, and cannot be helped by the vocatum a paſſage-room. 

The next error inſiſted on was, that the ejectment was for illam par- 

cellam areae antrorſum que jacet et boreali occidentali parte ſemitae 

ducentis a porticu antrorſum ad coquinam praeditam [a coquina being 

mentioned before] and for parcellam areae muratae pone praedictun 

meſuagium quae jacet ex boreali parte ſemitae ducentis @ praedicto ne- 

ſuagio ad pomarium, and alſo for illam parcellam pomarii quae jacet 

ex boreal: parte bundae fore ere g ſepe magni gardini verſus oriental. 

in directa linea trans pomarium et ex tranſverſo piſcinae, vocatae a 

mote, ſque ad pratum ad diſtantiam quadraginta et ſex pedun 

verſus auſiral. a foſſa quae ducit a magno gardino ad latrinam; 

and alſo for lam partem piſcinae, vocatae a mote taliter ſeparatam 

per bundam praediftlam quae jacet verſus boreal. and for unum 

clauſum paſturae vocatum five acres, continens per aeſtimationen 

quinquaginta acras, &c. And ſerjeant Chapple for the plaintiff in 

error argued, that locum is as uncertain as clauſum, and not ſuch 

a proper deſcription of a thing, as the law took notice of, and 

therefore fell within the reaſon of Save/s cafe, 11 Co. 5 . that 

parcellam areae, parcellas pomarii, partem piſcinae, were liable to the 

ſame objection, and were the ſame as pectae terrae, But it was ad- 

judged, Mcore 702. pl. 976. Palmer verſ. Humpbry, that an eject- 

ment could not be maintained for peciae terrae, and the judgment 

given for the plaintiff in that caſe was reverſed. Nor would an 

ejectment lie for clauſum vocatum dovecote-cloſe, containing three 

acres, but that the ejectment ought to be of ſo many acres of land 

” or meadow, &c. 11 Co. 55. Savel's caſe : which was agreed by 

Shower 254. Holt chief juſtice to be law, 1 Salk. 254. in the caſe of Knigtt 

againſt Syms; and there the ejectment was for five cloſes of arable 

and paſture, containing twenty acres, and there judgment was at- 

reſted, And Mr. Fazahterley for the plaintiff in error . a cale 

I | tween 
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between Holdfaſt and Wright, where in ejectment brought for a Holdfaſt ver. 


cloſe of meadow called Partridge Lees, containing acres more iSt. 
or leſs, judgment was arreſted laſt Michaelmas term by the Common 

Pleas, becauſe the certainty of the acres ought to appear in the 
declaration : but the more or leſs made this declaration uncer- 

tain. 


L 


But as to the exception to the declaration, that the ejectment did 
not lie for the locum vocatum a paſſage- room, the court held the 
declaration was good; for a part of a houſe called locus, with a 
name, as here the ge- room, and further aſcertained in which 
part of the houſe it lies, is ſufficiently aſcertained, to enable the 
ſheriff to deliver poſſeſſion. And fo it is adjudged in point in the 
exchequer-chamber, Hutchinſon verſ. Puller, Hil. 34 Car. 2. C. B. 

| where the ejectment was brought for a place called the veſtry, and 
judgment given for the plaintiff in the King's Bench was af- 


firmed, 


he 


hw & 


As to the exceptions of parcella areae, parcella pomarii, partem 
fiſcinae, &c. the court held, they were certain enough, becauſe they 
were deſcribed by the abuttals ſufficiently, viz. parcella areae an- 
trorſum quae jacet, Sc. as in the declaration. But as to one of 
the abuttals, viz. illa parcella pomarii quae jacet ex boreali parte 
bundae fore erect' a ſepe magni gardini verſus oriental. in directa linea 
trans pomarium, et ex tranſuerſo piſcinae vocatae a mote, uſque ad pra- | 

tum ad diſtantiam quadraginta et ſex pedum verſus auſtral, a foſſa 3 
quae ducit a magno gardino ad latrinam, it was objeted by the | 


5 MX ß 0 OT. 


we 


n counſel for the plaintiff in error, that that abuttal could not aſcer- 

n tain, what parcel. or part of the orchard was intended to be de- 

n ſeribed by the declaration, becauſe it referred to a boundary to be 

in erected, bunda fore erecta, which no body could gueſs what it was 

h to be, But as to this the court were of opinion, that this was cer- 

id tain enough; for though the boundary was ſaid to be erected, yet 

at this being after a verdict, they could not intend, but that evidence 

he was given upon the trial, to ſupport this deſcription, and that 

d- though the boundary was not perfectly erected and compleated, 

9 there were ſome marks, where it was deſigned to be erected: 

nt however, that the laying it from the bound to be erected from the 

an hedge of the great garden verſus oriental. in a direct line trans poma- 

ee rum, &c. uſque ad pratum, &c. ſufficiently aſcertained the parcel 

nd of the orchard, for which the ejectment was brought, and that the 

by ſheriff might be thereby well directed to deliver poſſeſſion. To this 

rt deſcription another exception was likewiſe took by the counſel for 

ble the plaintiff in error, that it was laid to be ex tranſverſo piſcinae vo- 

ar- calae a mote, whereas that is not a proper word for a mote, for pi- La 
ale ſeina only ſignifies a place to keep fiſh in; but it ſhowd be ofa, |; 


which 
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which more properly ſignifies a mote; and this goes to another part 
of the declaration, viz. partem piſcinae vocatae a mote. But to 
this it was anſwered, that though piſcina might ſignify a place to 
keep fiſh in, yet this might be ſo, and yet have the name of or 
be called a mote ; and therefore it was well enough. 


The laſt exception was, that the ejectment was for clauſum pa- 
ſtarae vocatum five acres, containing by eſtimation five acres. And 
for this they relied upon Save/'s caſe as in point, which Holt af. 
firmed was law. But to this it was anſwered, that Savel's caſe 
did not come up to this, for in Savel's caſe there was no mention 
of what ſort of land it was, whether arable, meadow or paſture, 
which ſeems to be the beſt reaſon for that judgment; but here it is 
ſaid paſture: and therefore after Save/'s caſe, Cro. Jac. 43 5. Wikes 
verſ. Sparrow, an ejectment for two cloſes, called higher Gulwell 
and lower Gulwell, containing three acres of land, without ſhewing 
what every cloſe contained, it was adjudged for the plaintiff: and 
as to the judgment in Savel's caſe, in 2 Ro. Rep. 167. it is ſaid, 
that judgment was given on a ſudden. And as to the caſe cited out 
of Salkeld 254. Knight verſ. Syms, the reaſon of that judgment 
appears by the book to be, becauſe it was not ſhewn, how many - 
acres there were of arable, and how many of paſture. So is Cro, 
Car. 573. Martin verſ. Nichols. And judgment was affirmed by 
the unanimous opinion of the court, Jan. 31, 1726. As to the 
caſe cited of Holdfaſt verſ. Wright, quaere if it was ſo adjudged, 
for I ſhould have taken it to be well enough ? | 


> 


The King ver/. Seawood. 


A* information was filed againſt the defendant by the addition 
of generoſus, for a challenge. The defendant pleaded, that 
he was a ſurgeon, Cc. And upon a motion for leave to amend 
the information, a rule was made, to ſhew cauſe, &c. and upon 
hearing counſel of both fides the rule was made abſolute, for amend- 
ment of the information upon payment of coſts, this being a ſuit 
not carried on by the crown. The defendant ſhall have coſts for 
not going to trial, where the proſecution is not by the King. The 
King werſ. Johnſim, cited by my brother Forteſcue. In the caſe of 
the King verſ. Tutchin, there was a plea of mziſnomer in abatement, 
and the Attorney General had leave to amend, and gave the deten- 
_  dant an imparlance, Friday, Febr. 3, 1726. 
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The inhabitants of Woodend in the pariſh of Blakeſley 


in the county of Northampton ver/. the inhabitants 
of Paulſpury in that county. | 


TWO juſtices of the peace of the county of Northampton by s. C. 2 Stra. 
F their order dated the 19th of March, 12 Geo. 1725, removed 746. 


lz. Buncher a poor perſon from the pariſh of Paulſpury to the A <bild.miy 


ain a new 


endſhip of Moodend, as the place of her laſt legal ſettlement. ſeulement 
Which order was delivered into the general Gr held with the mo- 


for the county of Northampton, 19th of April 1726. by the two mer aher the 


father's death. 


juſtices : at which ſeſſions the inhabitants of Woodend appealed 
againſt the ſaid order: after hearing which appeal the ſeſſions ſtated 
the fact ſpecially, v2. that it appeared to that court, that ohn 
Buncher rented an houſe and ſome cloſes at J/oodend about 30 /. 
fer annum, and inhabited the ſaid houſe for ſeveral years, and died 
inſolvent, and left a widow and one daughter, whoſe name is 
Eliz. Buncher ; the widow ſoon after removed into Pau!lſpury, 
into a meſuage or tenement about 40 5. per annum yalue, and ſome 
lands about 101. per annum, that was her own eſtate for lite, both 
houſe and land being copyhold, and took her faid daughter with 
her, then about the age of fourteen years; and the daughter lived 
with her mother at Paulſpury above two years in the ſaid meſuage 
or tenement ; but the mother let the ſaid land to a tenant; where- 
upon this court is of opinion, that the ſaid Elig. Buncher is ſettled 

at Woodend, the place of her father's ſettlement, and not at Paul/- 

fury, where the lived with her ſaid mother as aforefaid, and there- 

tire do confirm the order above recited for ſending her to Woodend. 


And theſe orders being removed into the King's Bench by certiorari, 
Mr, Reeve moved laſt term to quaſh them, becauſe it appeared by 


the fact ſtated, the laſt legal ſettlement of Elix. Buncher was at 
Pauiſpury, becauſe the mother being a widow, having gained a 
new ſettlement after her huſband's death, the daughter gained a 
lettlement alſo, as part of her family. And there is no difference 
between a father's gaining a ſettlement and a mother's in ſuch a 


Cale as this, for the mother is obliged to provide for her children 


aſter her huſband's death, as the father was when living; and ſhe 


could not leave this daughter behind her, neither could ſhe be re- 
moved from her. But if after the husband's death ſhe had married 


« man ſcttled in another pariſh, though her children by her former 

husband muſt have gone with her for nurture, yet they would 

have been no part of her ſecond husband's family, and therefore 

would have gained no ſettlement thereby. in the pariſh where the 
| . 8 | father 
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father in law was ſettled. And for this he cited the caſe of the 
inhabitants of St. Catherine's near the Tower, and the inhabitants 
of St. George's Southwark, as a caſe expreſly in point; and ſuch 
orders as theſe were quaſhed, Mich 1 Geo. 1714. for the reaſons 
by him before alleged. 


But Mr. Chauncy for the inhabitants of Paulſpury ſaid, the dif. 
ference was, between a ſettlement gained by the father, and a ſet- 
tlement gained by the mother. In the firſt caſe it had been ad- 
judged, the ſettlement of the father gained his children a ſettle. 
ment; though Halt at firſt doubted of that, 2 Sal. 528. between 
the inhabitants of Cumner and Miltan. But there was not the 
ſame reaſon as to the mother's ſettlement, becauſe the mother was 
not obliged to take care of the children. | | 


The court ordered the copy of the orders in this caſe, and of 
the caſe of St. Catherine's and St. George's that was Cited, to be 
delivered to them, and that it ſhould be ſtirred again this term, 
And upon reading the orders relating to Sf, Catherine's and S. 
George's, cited by Mr, Reeve, they were thus, Two juſtices of 


the peace of Surrey by their order dated the 25th of January 


1713, removed Lydia, Elizabeth, Anne, Catherine, James and 
Samuel Cloyd, from the pariſh of St. George Southwark in Surrey 
to the pariſh of St. Catherine near the Tower in Middleſex, as the 
place of their laſt legal ſettlement; and upon an appeal to the 


quarter-ſeſſions of Surrey, held at Ryegate 6 April 1714, they 


made a ſpecial order, vzz, reciting the order of the two juſtices: 
now upon examination of witneſſes upon oath it appears to this 
court, that the ſaid Lydia Cloyd, aged ſixteen years, Elizabeth 
Cloyd, aged fourteen years, Anne Cloyd, aged ten years, Catharine 
Cloyd, aged eight years, James Clyd, aged four years, and Samus 
Cloyd, aged three years, were the ſons and daughters of Jahn 


Cloyd and Lydia Cicyd, which ſaid John Cleyd the father at the 
time of his death was legally ſettled in the faid pariſh of St. Ca- 


tharine, and there died, and that none of the ſaid children have 
by any act of their own gained any ſettlement diſtinct from the 
ſettlement of their father; but that after his death Lydia the 
widow and the ſaid fix children went to dwell at the ſaid patich 
of St. George Southwark, where ſhe took a houſe of 12/. fr 
annum, and lived in the ſame above four months, and paid the 
Queen's tax, but never paid any rent to her landlord : now up 
hearing, Sc. this court is of opinion, that the ſaid ſix children, 


not having gained any ſettlement themſelves, are ſettled at the 


ſaid pariſh of St. Catharine, where their father Jobn Cloyd nov 
deceaſed had his laſt legal ſettlement ; and gained no ſettlement b) 


ling 


— 
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living in the ſaid houſe with their mother, and diſmiſſed the ap- | 
peal, and confirmed the order of the two juſtices. And theſe 

orders being removed into the King's Bench by certiorari, were 

quaſhed, Mich. 1 Geo. for the reaſons alleged by Mr. Reeve. 

And therefore February the 13th, 1726. upon the authority of 

that precedent the court quaſhed the orders in the preſent caſe, 

adjudging the place of Elzabeth Buncher's laſt legal ſettlement to 

be at Paulſpury. . 
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Shipman again// Lethieullier. 


tatus aſſumpſit brought againſt him by Lethieullier in the Com- 
mon Pleas, by nibil dicit, and writ of inquiry executed, and 


final judgment given againſt him for 12951. Sc. and aſſigned the 


8. C. Barnard. 8 2 brought a writ of error upon a judgment in an indebi- 
14. 


general errors, and alſo that there was no writ of inquiry of da- 
mages between the ſaid parties to the ſaid plea, or inquiſition there- 
upon taken, filed or remaining upon record in the Common Pleas, 


returnable in praedicto craſtino aſcenſionis anno regni domini regis 


duodecimo, in termino Paſchae anno, &c. duodecimo whereupon he 
prayed a certiorari, directed to the cuſtos brevium of the Common 
Pleas, to certify, Sc. To which the cuſtos brevium of the Com- 


mon Pleas returned, quod non habetur aliquod breve de inquirendo de 


damnis et inquiſitio ſuperinde capta inter partes praedictas de placits 


praedifto in cuſtodia ſua vicecomiti London direfum returnable in 
craſtino aſcenſianis Domini praedii termini paſchae de records affi- 
latum, Sc. Upon which the defendant in error Lethieullier ſug- 
geſts, that there is a writ of inquiry of damages between the parties 
in the ſaid plea in the cuſtody of the cuftos brevium of the Common 
Pleas de termino paſchae praedito de recordo affilatum, and prays 


another certiorari, Ge, To which the cuftos brevium of the Com- 


mon Pleas returned, quod ſcrutatis brevibus de inquirendo de dams 
ipſius domini regis vicecomiti London direfis in cuſtodia ſua de 


"recordo affilatis de termino paſchae anno regni ſui duodeci mo, et re- 


tornabilibus in craſtino aſcenſionis Domini in dicto termino, habetur 
quoddam breve de inquirendo de damnis vicecomiti London directum 
inter partes infranominatas de placito infraſcripto in cuſtodia ſua 
praedifti termini et retornatum de records affilatum cum inquiſiticne 
ſuperinde; and then ſets out the writ of inquiry, and the inquili- 
tion, Sc. which warranted and agreed with the record. And 


thereupon the defendant in error pleaded, in nullo ft erratum. And 
| 7 ſcrjeant 
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krjeant Richard Compns for the plaintiff in error infiſted, that the 
judgment ought to be reverſed, becauſe the caffos brevium could not 
return upon the ſecond certiorari a fact in every particular contrary 
to his return upon the firſt certiorari, as here he has done, And 
the court cannot tell to which return to give credit, there being 
the ſame reaſon to give credit to the return of the firſt, as of the ſe- 
cond cortiorari, And therefore it does not ap certainly to the 
court, that there was any writ of inquiry an 3 to in- 
duce them to affirm the judgment: and he cited 1 Leon. 22. Dar- 
rell verſ. Thin, and 176. Sed mum allocatur; for here being a 
ſitive return of a writ of inquiry, which warrants the record, 4 
will take that to be true. And judgment was affirmed May the 
22d, 1727, See Cro. Fac. 130, 131. Martbam verſ. Befſum, Cro. 
Jac. 597. Yohns verſ. Bowens, 1 Salk. 266. Note, Forteſcue 
juſtice ſaid, the caſe of Overton wverſ. Broker, M. 12 Geo. B. R. was Overton verl. 
the ſame caſe, except that that was in the cafe of an original writ ; Breker. 
but I did not remember that caſe. | : 


PR 


Roger Monk aſſignee of Philip Gulton and Elizabeth his wife, 8. C. 2 St. 
ſurviving executrix of Margaret Saunders, brought an action of 17 t 
covenant for non-payment of rent for a houſe upon London Bridge, is a 3 
and declared, that Margaret Saunders, 30 Auguft 1714. being poſ- do pay rent, 
ſeſſed of the demiſed premiſſes for a term of ſixty years, which en ue 
3 in F ee the ſame by indenture to the defendant lefice hes 1 | 

trom Lady day 171 twenty-one years, rendring yearly during the ©219yment 
ſaid term of twenty-one RE 8 aſter —ů— = — 8 
thereof 25 J. per annum, payable quarterly; that the defendant co- 
venanted by the ſaid indenture, that he, &c. would pay the ſaid 
rent to the ſaid Margaret, her executors, adminiſtrators and affigns, 
during the ſaid term, after the commencement thereof; that the 
defendant entred, and held the premiſes till the zoth of Sep- 
nber 1726. that Margaret Saunders being poſſeſſed of the te- 
'ertion made her will, and the ſaid Hligabetb, and another ſince 
doceaſed, her executors, and died 17th New. 1714. then they 
ect out, that the will was proved, cc. and Philip Gulton and 
Eizabeth his wife December 21, 1725. bargained and fold and 
aligned all their intereft in the reverfion to the plaintiff, of which 
the defendant bad notice, &c. then the breach is aſſigned in the 
defendant's net paying the rent at the ſeveral pears, —_ 
was 1725, Lady day, Midſummer, and Michaelmas 1726. The 
defendant prayed oyer of the leaſe, which being fet out, among the 
ocher covenants there was a covenant. from the defendant, that he 
would keep the demiſed prerniſſes * faid term, except the 


9 ſame 
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killing game. 


ſame ſhould happen to be demoliſhed or damaged by fire, an d 
would ſo deliver them up at the end of the term, except as before 
excepted, Then the defendant. pleads, that before Mzchaelma; 
1725, and during the defendant's occupation of the premiſſes, »1z. 
20th Sept. 1725, the demiſed premiſſes againſt the defendant's will 
igne conſumpta fuerunt, and were not rebuilt by the ſaid Philip, Eli. 
zabeth and Roger, or any of them, for a whole year next follow. 
ing Mich. 1725, neque habuit aut babere potuit idem Thomas ali. 
quem uſum, beneficium, aut occupationem inde durante toto temtore 
praedifto, and therefore prays judgment, if he ought to be charged 
with the rent for thoſe four quarters. The plaintiff demurred, and 
the defendant joined in demurrer. Mr. Strange argued for the de. 
fendant, that the rent was payable only for the enjoyment of th: 
demiſed premiſſes, and therefore ſince he was hindred enjoying 
them, by their being burnt down, for which he was not to an- 
ſwer, nor obliged to repair by his expreſs covenants, but it belonged 
to the plaintiff to rebuild them; it would be extremely hard to 
make him pay the rent for the time he could have no enjoyment, 
nor uſe, nor benefit of them. Sed tota curia contra, that the de- 
fendant was bound by his expreſs covenant, to pay the rent during 
the term. And judgment was given for the plaintiff May 12, 
1737. | SH 


The King againſt Philip Wyatt. 


Conviction for HE defendant was convicted by lord Barrimore a juſtice of 


peace for the county of Cheſter, for that he not being quali- 

fied according to the ſtatute, the 2d of Jan. 13 Geo. at the wil oſ 
Mottram Andrews in the ſaid county, two greyhounds for killing 
and deſtroying game illicite in cuſtodia ſua habuit et adtunc et ibiden 
uiſſus fuit to deſtroy the game, contrary to the ſtatute ; for which 


he was adjudged to forfeit five pounds. This conviction being te- 


moved by certiorari into the King's Bench, Mr. Fazakerley for 
the defendant took an exception to it, that by the ſtatute of 
5 Ann. cap. 14. an act for the better preſervation of the game, up- 
on which ſtatute this conviction is grounded, by par. 4. one 
half of the 5 J. forfeited is to be paid to the informer, and one 
half to the poor of the pariſh where the offenſe is committed. 
But in this caſe it does not appear, that the offenſe was committed 
in any pariſh, for both the information and the oath of the witneß 
allege the offenſe to have been apud villam de Mottram Andrews in 
comtatu Ceſtriae, and the judgment of the juſtice is, quod mi! 
praefato juſticiario conſtat, quad praedictus P. W. eft culpabil' 
de praemiſſis praediftis in informatione praedicta ſpeciſicatis et a 
impoſitis modo et forma prout in et per informationen ae” a 

2 uperiis 
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rius allegatur. But there does not appear to be any ſuch pariſh 
| „ and conſequently the poor of ds pariſh will 
be deprived of their moiety of the 5 J. forfeited. Sed non allocatur ; 
for per curiam, if there was ſuch a pariſh as Mottram Andrews, 
it ſhall be prima facie intended to be co-extenfive with the ville. 
But if the offenſe was committed in a ville, which was extra- paro- 
chial (which may be) then the informer will have the whole penalty. 
And the conviction was affirmed, May 13, 1727. per tatam 


a 


curiam. | 
The King againſt the commiſſioners of ſewers for the 
levels of Tendring, Lexden and Winſtree, in the 


7 


* 


county of Eſſex. . 


Mandamus bearing teſte the roth of February, 12 Geo. return- S. C. 2 Stra. 
A able Wedneſday proxime poſt quindenam Paſchae was directed to 205% 60 4 
the defendants, commanding them to make a rate upon the occu- kee, . 
piers of lands within the hundreds of Lexden and Winſtree, to mandams.. 
reimburſe Daniel Bayley expenditor of thoſe hundreds 3491. 55. 

84. which he had disburſed, and had been allowed him by the 

' commiſſioners on his account. To which the defendants returned, 

that 25 Nov. 1721. they made a rate upon the occupiers of lands 

within the levels of the hundreds of Lexden and Winſtree, within 

the limits of their commiſſion, for 799 J. 175. 4d. &c. which 

when collected will be ſufficient and applicable to repay the ſaid 

Daniel Bayley the ſaid 349 J. 55. 8 d. which rate they cauſed to be 
delivered to the collector, &c. with the privity and conſent of the 

ſaid Daniel Batley, to collect and levy, &c. for the uſes afore- 

faid, which rate is till in force: then they further return, that the 

King the 17th of Jan. the ſecond of his reign, by his letters pa- 

tent appointed them commiſſioners, &c. which commiſſicn, not 

being ſuperſeded, by virtue of the ſtatute expired and determined 

17th of Feb. 12 Geo. and that the mandamus was delivered to them 

12 Feb. 12 Geo. et non antea; quodgue propter temporis brevitatem 

ente expirationem et deter minationem commiſſionis naſtrae praedictae 
executionem brevis frve praecepti illius facere non potui mus, prout inte- 

rius nobis praecipitur. And the court were of opinion, that this re- 

turn was good, becauſe the time was too ſhort for the commiſſioners 

to make a new rate. And if a peremptory mandamus ſhould be 


granted, the commiſſioners could not now make a rate, the com- 
miſſion being expired. | 


Stanton 
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Stanton verſe Smith. 


I? an action upon the caſe for words, the plaintiif declared, tha 
L he was a perſon of good name and condition, and now is, and 
at the time of ſpeaking the words aftermentioned, and for ſeven 
years before, was a brewer, and in that trade got bis livelihood and 
great gains, and always paid his debts to the full without any com- 

ounding ; the defendant maliciouſly intending to bring the plaintif 
into diſcredit, and to bring him into diſgrace with all the King's 


ſubjects to whom he was known, the defendant the 4th of O&. 


13 Geo. at, &c. ſpoke ſeveral falſe and ſcandalous words (men- 
tioning them particularly in the declaration, and laying them ſeve. 
ral ways) of the plaintiff, ad damnum 200 J. The defendant as to all 
the words in the declaration, except theſe, vig. He is a ſorry piti- 
* ful fellow, and a rogue, he compounded his debts at five ſhillings 
* in the pound,” pleaded not guilty, whereupon iſſue was joined; 
and as to thoſe words the defendant demurred, and the plaintif 
joined in demurrer, Mr. Theed for the defendant argued, that 
theſe words were not actionable, for there is no callaguium laid of his 
trade. He cited Noy 77. Marſhall verſ. Allen. He is a baſe bro 


ken raſcal, and hath broken twice, and I will make him break x 
third time. The court ſeemed to be of opinion, that the word; 


were not actionable, and a rule was made for judgment for the de- 
fendant, unleſs cauſe, &c. [See the ſame caſe Latch 114. by the 


name of Hill's caſe, where it is ſaid, the plaintiff had not 


he was a tradeſman, but that he was an honeſt ſubject, and got his 
livelihood by buying and felling only, and for that all the judges 
agreed that judgment ſhould be arreſted; but otherwiſe it had been 
if he had been a tradeſman.] He cited alſo 2 Salk, 694. You are a 
cheat, and have been a cheat divers years, ſpoke of a tradeſman, 
and judgment was arreſted. Savage againſt Robery. But we were 
all of opinion, that ſuch words ſpoke of a tradeſman muſt greatly 
leflen the credit of a tradeſman, and be very prejudicial to him, and 
therefore that they were actionable, Judgment was given for the 


_ plaintiff, May . 


a 
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Angus Mackleod ver John Snee, Francis Pargiter 
LO William Beokin. 4 


Intr. Paſch. 1 2 Geo. B. R. Rot. 137. 
Intr. Eil. 11 Geo. C. B. Rot. 1763 et 1769. 


T*RROR on a judgment given againſt Macłltod in the Com- 8 C. Stra. 
L mon Pleas, in an action on the caſe brought upon ſeveral pro- 762: 
miſes againſt him by Snee, Pargiter, and Beckin; wherein they de- e eee 
clared, that they, and one John Dundas and Charles Savers were 
merchants, &c. and that the ſaid John Dundas 25 May 1724, at 
Londen, &c. drew his bill of exchange according to the cuſtom of 
| merchants, dated at Edinburgh, and the ſame day directed it to 
the defendant by the name of captain Mac#leod of the late brigadier 
Duglas's regiment of foot, et per billam illam requiſivit the deten- 
dant unum menſem poſt datum ejuſdem billae ſokvere praefato Carols Sa- 
vers vel ordini novem libras et decem ſolides flerling, ut ejus quarter. 
dimid. ſtipend. ( Anglice quarter half pay) a 24 die Juni A. D. 
1724. uſque 25 diem Septembris ſequentem per advanceament. Anglice 
fer advance, prout per athuſamentum a pracdicto Jcbanne Dundas; 
that Charles Savers indorſed the bill payable to the plaintiff's Sree 
Sc. for value received, of which poſ/tea, vis. 5 June 1724, the 
detendant Macbleod had notice, and afterwards the ſame day and 
year accepted it, Cc. then they laid feveral other counts in the de- 
claration, Sc. The defendant pleaded non aſſumpfit. And on trial 
before lord chief juſtice Eyre the jury found a verdict for the plain- 
tiff, and 91. 10s, damages beſides coſts; and found as to all the 
other counts for the defendant. And judgment being given for the 
plaintiffs, Mackleod brought this writ of error. And ſerjeants 
Chapple and Whitaker argued for the plaintiff in error, that judg- 
ment ought to be reverſed, becauſe this was not a bill of exchange, 
but was an appointment,. or an authority, or order defen- 
dant to pay the 9/. 105. As if one defire the caſhier of the Bank 
to pay money which would grow due for a dividend before hand, 
lo this is only an appointment by an halt-pay officer to the defen- 
dant, to pay by way of advance. In this caſe the drawer never 
intended to make himſelf chargeable by this bill, for it is not ſaid 
to be for value received; fo that (they inſiſted) this could not be a 
vill of exchange as to the drawer ; and if not, it cannot be ſuch as 
do the acceptor : for it muſt be a bill of exchange, if at all, both 
to drawer and acceptor. And they compared it to the caſe of Je- 
celine verſ. Laſerre, © Pray pay out of my growing ſubſiſtence,“ 
| 9 B Ec. 
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Sc. no bill of exchange; [See before, 1362. and to the caſe Jenn 
verſ. Herle, P. 10 Geo. B. R. 1724. © Pay to Mr. fo. Herle 194 5l. up- 


don demand, out of the money in your hands belonging to the pro. 


* prietors of the Devonſbire mines, being part of the conſideration 
money for the purchaſe of the manor of Weſt Buckland,” | Ant, 
1361.] On the other hand it was urged by Mr. Reeve and Mr, Fuga. 
kerley for the defendants in error, that this was a: good bill of exchange. 
And of that opinion was the whole court, for this bill was not pay- 
able upon a contingency, nor out of a particular fund, and is made 
payable at all events, and payable to order, and is drawn upon the 
general credit of the drawer, not out of the half-pay, for it is pay. 
able as ſoon as the quarter begins for the half-pay mentioned in 
the bill, which was not to be due till three months after. Ang 
judgment was affirmed by my brothers Forteſcue, Reynolds and Pre. 

. byn juſtices, and myſelf, May 2, 1727. 


William Aſlett ver/. William Vincent. 


Intr. Hill. 13 Geo. B. R. Rot. 


The defen- IN treſpaſs for breaking the plaintiff's houſe, and taking away a 


dant demurs I great quantity of the plaintiff's goods then and there found, to 
are wot the value of 100 J. and converting them to his own uſe, and diſpo- 
a+ irjuria ſua ſing of them, and diſturbing the plaintiff in poſſeſſion of his houſe, 
77a, 6 and keeping poſſeſſion for three weeks, Cc. As to the force and 
and ill. arms, and diſturbing the plaintiff in the poſſe on of his houſe, and 
keeping him out of poſſeſſion, the defendant pleaded not guilty, 
and iſſue was joined upon that; and as to the reſt of the treſpaſs the 
_ defendant juſtihed, that he was ſeiſed in fee of the houſe, and be- 
ing fo ſeiſed by indenture demiſed the ſaid houſe to Thomas Sanſer 
for fifteen years, rendring 34 J. per annum, &c. and for a year's 
rent due Lady day before the time when, c. he entred, and d- 
{trained the goods, and gave notice, Ec. for what he had diſtrain- 
ed the goods, and after five days from thence with the conſtable 
of the ſaid pariſh, &c. cauſed the ſaid goods diſtrained there to be 
appraiſed by two appraiſers, by the ſaid conſtable ſworn, &c. and 
after ſuch appraiſement, for default of payment of the ſaid rent, and 
replevying the diſtreſs, he ſold the goods for 15/. 13s. 6d. being 
the beſt price that could be got for the ſame, towards ſatisfaction 0! 
the rent for which they were diſtrained, &c, prout et bene licu; 

which is all the reſidue of the treſpaſs, &c. 


The plaintiff replied, that the defendant de injuria ſua prepris 
abſque tali cauſa in his plea alleged, praedicto tempore quo, &c. * 
.armis domum praedidtam fregit et intravit, et bona et catalla of 2 

| — | plaintit, 
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plaintiff, &c. cepit, aſportavit, et in uſum proprium convertit et 
 diſpoſuit, modo et forma the plaintiff ſuperius verſus eum queritur ; et 
7 hec petit quod inquiratur per patriam, et praedictus Willielmus Vin- 
cent inde ſiniliter, &c. and then the defendant dicit quod placitum 
; praeditum of the plaintiff minus ſufficiens in lege exiſtit, and ſo de- 
# murs generally; and the plaintiff joined in demurrer. Serjeant Glyde 
for the defendant argued, that the replication was ill, becauſe the 
defendant by his plea had ſhewed, that he entred into the houſe by 
authority of Jaw, to take a diſtreſs for the rent; and as to the 
goods he made a title under that diſtreſs, and theretore according to 
$ Co. 67. Crogate's caſe, where the defendant claims an intereſt, or 
acts under an authority given by law, the plaintiff cannot reply ge- 
nerally, de znjuria ſua propria abſque tali cauſa, but they ought to 
be anſwered. In 1 Lev. 307. White againſt Stubbs, in treſpaſs for 
entring his cloſe, and taking his goods, the defendant juſtified the 
taking damage feaſant : the plaintiff replied, de injuria ſua propria 
abſque tali cauſa, the defendant demurred ; and it was reſolved, 
that the replication was ill, the plea in bar containing a title; which 
he relied on as a ſtrong caſe. _—_ 


Mr. Reeve for the plaintiff inſiſted, the replication was good; for 
the plea contained nothing but matter of fact; that the defendant 
did not make title to the goods, but only intituled himſelf to di- 
{train them, and diſpoſe of the diſtreſs, as the ſtatute had directed; 
but that by the diſtreſs no property veſted in the defendant. And 
as to Cregate's caſe, 8 Co. 67. where it is ſaid, a particular anſwer 
ought to be given, where the party juſtifies under an authority gi- 
ven by law ; he ſaid, Holt chief juſtice, in the caſe of Chance ver/. 
Meedon, which is now printed in 2 Salk. 628. denied that part of Aue, 700. 
Crogate's caſe, and held, that where the defendant juſtifies by au- 
thority by common law, or of a general act of parliament, de in- 
 Juria ſua propria abſque tali cauſa, is a good replication. How- 

ever he ſaid, here the defendant's demurrer came after iſſue was 
joined upon the de injuria ſua propria abſque tali cauſa, and there- 
lore was ill. And upon that the court held, they could give no 
judgment, May 12. = 
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Sarah Smith ver,. William Jarves and James Baily. 


againſt the defendants, the plaintiff declared, that the 28th of 
Feb. 1725. and long before, et continue poſtea bucuſque, the 
defendants were partners in via merchandizand: et conjunclin 
negotiatorum for their common advantage, and that the ſaid 28th of 


]: caſe brought by the plaintiff as indorſee of a promiſſory note 


Feb. 1725, at, Cc. the ſaid defendant William, for himſelf and the 
ſaid James his partner, made his promiſſory note in writing with 


his own hand ſubſcribed according to the ſtatute, &c. bearing date 


the ſaid day and year, and delivered it then and there to one Peter 


Rich, by which note the ſaid William, for himſelf and the fail 


James Baily, promiſed to pay to the faid Peter or order ſeven 
months after date of the ſaid note 36 J. 5 5. for value received, &. 


To this count (there being ſeveral other counts in the declaration, 


to which the defendants pleaded nen afſumpſerunt) the defendants 


demurred generally. And ſerjeant Glyde for the defendants inſiſted, 


that this note was not a negotiable note, nor indorſeable to th: 
plaintiff, within the act of 3 & 4 Annae, cap. . becauſe the plain- 
tiff had not charged in the declaration, that the defendant Milian 
had ſigned the note for him and the other defendant Bazly his 
partner. But per curiam, it is very good, for the plaintiff has ſail, 
the defendant William made it for himſelf and his partner, and 
ſubſcribed it with his own hand, whereby he promiſed for himlcl! 
and partner to pay, which ſhews ſufficiently he ſigned it for himlelt 


and partner. And judgment was given for the plaintiff, June the 
8th} $727. - | TER : 
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Monday, June 12, Mr. Oneby being brought to the bar from 
Newgate, to hear the reſolution of the court, the chief juſtice de- 
livered the opinion of the judges, in the following manner. 


The King ver/. John Oneby. 


T the general ſeſſions of the peace held at Hickes hall for the S. C. 2 Stra. 

A county of Middleſex 28th of February in the 12th year of 79%: _ 

his Majeſty's reign, John Oneby of St. Martins gn the fields, Gent. 1 
was indicted, for that he the 2d of February 12 Geo. at the ſaid 
pariſh, feloniouſly, voluntarily, and of his malice forethought, 
made an aſſault upon one William Gower, Eſq; and that he the 
ſaid John Oneby, with a ſword which he then and there held 
drawn in his right hand, the ſaid William Gower in and upon the 
left part of his belly near the navel feloniouſly, voluntarily, and of 
his malice forethought, did ſtrike and thruſt, giving the ſaid il. 
liam Gower then and there with the faid drawn ſword in and upon 
his ſaid left part of his belly near the navel a mortal wound, of 
which mortal wound the ſaid William Gomer lived in a languiſh- 
ing condition from the ſaid 2d of February to the zd day of the 
ſaid February, on which 3d day of February the ſaid William 
Gower at the pariſh aforeſaid of the ſaid mortal wound did die; 
and ſo the jurors find, that the ſaid Oneby the faid William Gower 
feloniouſly, voluntarily, and of his malice forethought, did kill, 
and murder. Which indictment being delivered to the juſtices of 
gaol-delivery for Newgate, the ſaid John Oneby was arraigned 
thereupon, and pleaded not guilty. And upon the trial, which 
was had before Mr. baron Hale and Sir William Thompſon recorder 
of London, the jury found the ſpecial verdict following, viz. that 
the faid John Oneby and the faid William Gower, together with 
TJobn Rich, Thomas Hawkins and Michael Blunt, were in com- 
pany together in a room in the Caſtle tavern in the pariſh of Sr. 
Martin's in the fields, in a friendly manner; that aſter the ſaid 
John Oneby, William Gower, John Rich, Thomas Hawkins and 
Michael Blunt, had continued together in the ſaid room for the 
ſpace of two hours, a box and dice were called for, whereupon 
the drawer faid, that he had dice but no box; and that thereupon 
the ſaid John Oneby commanded the drawer to bring a pepper-box, 
and accordingly a pepper-box and dice were brought ; that imme- 
diately after the ſaid John Oneby, William Gower, John Rich, 
Thomas Hawkins and Michael Blunt, began to play at hazard ; 
and after they had played half an hour, the ſaid John Ricb asked 
if any of the company would ſet him three pieces of money called 
half-crowns , that thereupon the ſaid William Gower in a jocular 
manner ſet three pieces of money called halfpence, and then faid 
9 C | to 
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to the ſaid John Rich, that he had ſet him three pieces; that the 
ſaid John Oneby at the ſame time ſet the ſaid Jobn Rich three 
half-crowns, which the ſaid John Rich won; and immediately the 


ſaid John Oneby in an angry manner turned to the ſaid Jillian 


Gower, and ſaid to him, that it was an impertinent thing to ſet 
half-pence ; and further ſaid to the ſaid William Gower, that he the 
ſaid William Gower was an impertinent puppy in ſo doing; to 
which the ſaid William Gower then and there anſwered, that who- 
ſoever called him ſo was a raſcal; and thereupon the ſaid John 
Oneby took up a glaſs bottle, and with great force threw it at the 
ſaid William Gower, but the glaſs bottle did not ſtrike the ſaid 
William Gower, but paſſing by near his head bruſhed his peruke, 


which he then had upon his head, and beat out ſome of the 
powder out of his peruke ; that thereupon the ſaid William Gower 


immediately after toſt a glafs or candleſtick af the ſaid John Onety, 
but the glaſs or candleſtick did not hit the ſaid John Oneby ; upon 
which both the ſaid John Oneby and Milliam Gower prefently roſe 
from their ſeats, to fetch their ſwords, which then hung up in 
the room; and the ſaid William Gower then drew his ſword out 
of the ſcabbard, but the ſaid John Oneby was hindred by others 
of. the company from drawing his ſword out of the ſcabbard, 


' whereupon the ſaid William Gower threw away his ſword, and by 
the interpoſition of the faid John Rich, Thomas Hawkins and 
Michael Blunt, the ſaid William Gower and John Oneby fat down 


illiam Gower, no damn you, I will have your blood; that 


again, and being ſo ſet down continued for the ſpace of an hour 
in company with the ſaid John Rich, Thonias Hawkins and Mi- 
chael Blunt; that after the expiration of that hour the faid Wilkam 
Gower ſaid to the ſaid John Oneby, we have had hot words, but 
you was the aggreſſor, but I think we may paſs it over; and at 
the ſame time the ſaid William Gower offered his hand to the ſaid 
*obn Oneby ; to which the ſaid John Oneby then anſwered the faid 


afterwards the reckoning was paid by the ſaid John Oneby, Wilkan 
Gower, John Rich, Thomas Hawkins and Michael Blunt; and that 
the ſaid William Gower, John Rich, Thomas Hawhins and Michael 
Blunt went out of the ſaid room, with an intent to go home, 
leaving the faid John Oneby in the room; that the ſaid John Oneby 
ſo as aforeſaid remaining in the room, called to the ſaid Milian 
Gower, young man come back, I have ſomething to ſay to you; 
that thereupon the ſaid Milliam Gower returned into the ſaid room, 
and the door of the room was immediately flung to, and ſhut, by 
reaſon of which ſhutting of the door, all of the ſaid company be- 
ſides the ſaid William Gower and John Oneby were ſhut ont of the 


room; and that then after ſhutting of the door a claſhing of ſwords | 


was heard; then the jury find, that the ſaid Jahn Oneby gave the 
{aid William Gover with his fword the mortal wound in the in- 


dictment 


r rr œ ! . 
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dictment mentioned, of which he died; but they further find, 
that at the breaking up of the company the ſaid John Oneby had 
his great coat thrown over his ſhoulders; and that the faid John 
Oneby received three ſmall wounds in the fighting with the ſaid 
Wilkam Gower ; and that the ſaid William Gewer, being asked 
upon his death-bed, whether he the ſaid William Gower had re- 
ceived his wounds in a manner among ſwords-nien called fair, an- 


*— — 


1 the ſaid Onsby threw the glaſs bottle at the faid William Gomer, 
6 there was no reconciliation between the ſaid John Oneby and Wil- 
d liam Gower : and whether this is murder or manſlaughter, the jury 
1 pray the advice of the court: and if, &. | 

0 N | | 

* So that the queſtion upon the ſpecial verdict is, whether Jobn 
5 Oneby the priſoner at the bar is guilty of murder or manſlaughter. 

n | | 

ſe A great deal of time was ſpent in drawing up this ſpecial ver- 
in dict; for although the trial at the Od Baily was in the beginning 
ut of laſt March was twelve months, yet the record was not re- 
rs moved into this court till Hilary term laſt; towards the end of 
d, which term it was argued: by counſel on both ſides, and another 
by argument being deſired by counſel for the 33 we thought 
nd it proper, to deſire the opinion of all the reſt of the judges; and 
wn for that purpoſe it was argued before all the judges at Serjeants 
Dur in hol! in Chancery-lane upon the 6th day of May laſt ; which 
Hi was as ſoon as all the judges could meet by reaſon of the interven- 
am tion of the circuits. And after mature confideration had, upon a 
but meeting of them, they ſeriatim gave their opinions, and came to 
| at this reſolution unanimouſly, not one of them diſſenting, and which 
ſaid I have authority from them to declare, viz. that John Oneby the 
ſaid priſoner at the bar, upon the facts found upon this ſpecial verdict, is 
* guilty of murder. . 

1am | 


Without entring into a nice examination of the ſeveral definitions 
chael or deſcriptions of murder, as they are found in the old law-books, 


"me, as Bracton, Briton and Fleta, where the wickedneſs of the act is 
eby q <Lzravated by the circumſtances of ſecrecy or treachery ; murder 
lian has been long ſince ſettled to be, the voluntary killing a perſon of 
you; malice prepenſe, and that whether it was done ſecretly, or publick- 
__ ly. Staundf. pl. cor. 18. 6. 3 Inſt. 54. 1 
, Y | N | . 8 | 

be- But then it muſt be conſidered, what the word malice in ſuch 


anger (which requires ſome length of time) in one perſon againſt 


e the another, and a defire of revenge. But in the legal acceptation, it 
1e ao mports wickedneſs, which includes a circumſtance attending an 
men | 


FF | an 


{wered, I think I did; and they further find, that from the time 


cale imports. In common acceptation malice is took to be a ſettled | 
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act, that cuts off all excuſe. By the 25 H. 8. c. 33. for taking 
away clergy, it is enacted, that every perſon, who ſhall be indicted 
of the crimes therein mentioned, and thereupon arraigned, and 
ſtand mute of malice or of frowardneſs of mind, ſhall loſe the 
benefit of his clergy. Now in that place malice can never be 
underſtood in the vulgar ſenſe, for the party cannot be thought to 
ſtand mute out of a ſettled anger, or defire of revenge, but only 
to fave himſelf ; and therefore ſuch ſtanding mute, and refuſing to 
ſubmit to the courſe of juſtice, is ſaid to be done wickedly, i. e. 
without any manner of excuſe, or out of frowardneſs of mind. 


This malice, an eſſential ingredient to make the killing a per. 
ſon murder (to uſe the expreſſions of lord chief juſtice Coke and 
lord chief juſtice Hale, whoſe authority hath eſtabliſhed them) 
muſt be either implied or expreſs; and ſays Hale in his Plat 
the Crown 44. this implied malice is collected, either from the 
manner of doing, or from the perſon ſlain, or the perſon killing, 


As to the two laſt, there is no occaſion at preſent, to take them 


into conſideration, 


1. As to the firſt, v/2. from the manner of doing, as Hale ex- 
preſſes it, or as Holt chief juſtice, Kelynge 126. ſays, from the 
nature of the action. 1. Wilfully poiſoning any man implies 
malice, 2. If a man doth an act, that apparently muſt do harm, 
with an intent to do harm, and death enſues; it will be murder, 
As if A. runs with a horſe uſed to ſtrike, among a multitude of 
people, and the horſe kills a man; it will be murder, for the law 
implies malice from the nature of the act. 3. Killing a man 
without a provocation is murder; as if A. meets B. in the ſtreet, 
and immediately runs him through with a ſword, or knocks out 
his brains with a hammer, or bottle. And if angry words had 


paſſed in that caſe between A. and B. yet it would have been 


murder in A. becauſe words are not ſuch a provocation, as will 
prevent ſuch a homicide from being murder; lord Morley's cafe, 
Kelynge 56. 4. The law will imply malice from the nature of 
the original action, or firſt aſſault, though blows paſs between the 
parties, before the ſtroke is given, which occaſions the death, As 
if upon angry words, or abuſive language, between A. and B. af 
a ſudden, A. without any provocation (for angry words or abuſive 
language in ſuch a caſe is looked on as none) draws his ſword 
immediately, and makes a paſs at B. or ſtrikes at him with any 
dangerous weapon, as a piſtol, hammer, large ſtone, Tc, which 
in probability might kill B. or do him ſome great bodily hurt, and 
then B. draws his ſword, and mutual paſſes are made, and A. kills 
B. this will be murder; for the act was voluntary, and it appears 
from the nature of it, that it was done with an intent to do os 
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chief - and therefore ſince in all probability it might have occa- 


fioned B.'s death, or done him ſome great bodily harm, the law 


implies malice prepenſe; and the reſiſtance or paſſes that were 
made by B. were but in the defence of his perſon, which was 
violently and cruelly attacked, And this was the reſolution of 
Kelynge chief juſtice, Twiſden, Windbam and Morton juſtices, in 
Hoptin Hugget's caſe, Kelynge 62. And though in the principal 
caſe the eight other judges differed in opinion from the four judges 


in the King's Bench, yet to this opinion of the four the eight 


judges did agree, as Kelynge took it. And this was the true reaſon 
of Mawgridge's caſe, Kel. 119. the judgment in which caſe is a 
great authority in this caſe, that not being ſo ſtrong a caſe as the 


preſent caſe. It was indeed objected by the counſel for the pri- 
ſoner at the bar in their arguments in the prefent caſe, 1. That 


Mawgridge's caſe was a ſingle caſe, that the judgment in that caſe 


had carried murder further than it had ever been carried before. 


2, That it was not determined with the unanimous opinion of all 
the then judges, for one very great judge of the then twelve, viz, 
lord Trevor, differed from the other judges, and held it was only 
manſlaughter, But upon our meeting to confider of this preſent 
caſe, all the judges unanimouſly agreed, that Mawgridge's caſe 
was undoubted law, and that that judgment was a right and juſt 
judgment; ſo groundleſs was that infinuation which had been, 


made (for ſuch an inſinuation there was) in Weſtminſter-hall, that 


ſome of the preſent judges were of opinion, that the judgment 


in Mawgridge's caſe was not a legal judgment. | 


And this is as much as is neceſſary, rather more than is neceſlary, 
to be ſaid as to implied malice, ſince there will be no occaſion in 
this caſe to look out for malice implied. | 


2. Malice expreſs, is a deſign formed of taking away another 
man's life, or of doing ſome miſchief to another, in the execution 


of which deſign death enſues. And this holds, where ſuch deſign 


is not formed againſt any particular perſon ; as if A. having no 


particular malice againſt any particular perſon, comes with a 
general reſolution againſt all oppoſers ; if the act be unlawful, and 


death enſue, it is murder, As if it be to commit a riot, to enter 
into a park, lord Dacre's caſe, H. P. C. 47. Moore 86. Sav. 67. 


So if A goes with a reſolution to kill the firſt man he meets, and 


meeting B. kills him, it is murder with expreſs malice ; yet A. 
not declared any malice againſt B. nor againſt any particular 
perſon, Much more will it be expreſs malice, when the mil- 
chievous defign is formed againſt any particular perſon, which 
my be made evident as well by e ee as by the expreſs 
declarations of the perſon killing. As that he would be * 
N o 
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of B. or that he would have his life, or have bis blood, and ſome. 
time after he kills B. And that ſuch declarations ſpoken ſeriouſly, 
or deliberately, or after time. for reflection, manifeſt an expreſt ma- 
; lice, no body can doubt, h | 


Having thus briefly mentioned that known and ſettled rule, that 
there muſt be either malice expreſs.or implied, to make murder, 
and alſo ſome inſtances of what is one and what the other of them; 
.I come to the preſent caſe before us. | 


All the twelve judges were unanimous in opinion, that as the 
facts are found in this ſpecial verdi&, it appears, that the priſoner 
at the bar had expreſs malice againſt Mr, Gower, when he gave 
him the mortal wound, of which he died: 1. Mr. Gower did 
nothing that could reaſonably raiſe a paſſion in Mr, Oneby. He 
gave him no. provocation whatſoever, for when M. Gower ſet the 
three half-pence, he ſet them againſt Mr. Rich, and that in a 
jocular manner, therefore that was no affront to Mr. Onety, 
2. Upon that Mr. Oneby turned to Mr, Gower in an angry man- 
ner, and gave him abuſive language, and called him impertinent 
puppy; the anſwer of Gower was not improper, nor more than 
what might be expected, that whoſoever called him ſo was a 
raſcal. 3. That as Oneby had before began with Gower, by giving 
him abuſive language, ſo he then took up the glaſs bottle, es 
magna cum vi threw it at Gower, and beat the powder out of his 
peruke ; if it had killed G. it had been certainly murder; upon 
which Gower toſſed a glaſs or candleſtick at Oneby. And the dif- 
' ference of the finding in the ſpecial verdi& is obſervable, Oneby 
threw the bottle at G. magna cum vi; Gower only toſſed the glaſs 
or candleſtick at Oneby. 4. When they fetched their ſwords, 
Gower did it only to defend himſelf; for the verdict finds, that 
though G. drew his ſword firſt, yet the priſoner at the bar being 
hindred by the company from drawing his ſword, Gower there- 
upon threw his ſword away. 5. By the interpoſition of the com- 
pany the priſoner at the bar and Mr. Gower ſat down again, and 
continued in company for an hour, after which Mr. Gower aid, 
we have had hot words, but you was the aggreſſor, but I think 
we may paſs it over, and offered his hand to the priſoner ; that 
the priſoner at the bar was the aggreſſor is true, and that in a 
violent manner; this was ſufficient, to have appeaſed Mr. Onech, 
but what is his anſwer? no, damn you, I will have your blood. 
There is an expreſs declaration of malice, an expreſs declaration of 
a deſign of taking away Mr. Gower's life. Theſe words are in- 
capable of any other conſtruction, Theſe words ſhew his mali- 
cious intent, even in throwing the bottle at firſt ; they are ſpoken 
an hour after the firſt action, and are ſpoken. with —_— | 
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The next fact the jury find is, that afterwards (not particularly 
finding what interval of time paſſed between the ſpeaking theſe 
words, and what is found next) that Mr. Gower, Rich, Hawkins 
and Blunt went out of the room, with an intent to go home, 
leaving the priſoner at the bar in the room ; that the priſoner re- 
maining in the room, called to the ſaid William Gower, ſaying, 
young man came back, I have ſome thing to ſay to you. Theſe 

words alſo ſhew a plain deliberation, and being attended with the 
circumſtances found before, and what follows immediately, import 
_ contempt, young man, are inſolent and imperious, come back, 
and import a reſentment he had conceived againſt Mr. Gower, 
about which he had ſomething to ſay to him, For what pur- 
poſe did the priſoner ſtay, after all the company had left the room, 
to go home? it was to ſay ſomething to Mr. Gower, What is 
that? Why as ſoon as Mr. Gower is returned into the room, the 
door was immediately flung to, and ſhut ; and the reſt of the com- 
pany ſhut out; and then after ſhutting the door, à claſhing of 
ſwords was heard, and the priſoner gave Mr. Gower the mortal 
wound, of which he died. | 5 | 


Theſe immediate ſubſequent facts ſhew, what it was the priſoner 
had to ſay to Mr, Gower ; it was to carry the malicious deſign, he 
had before declared he had againſt Mr. Gower, into execution, viz. 


to have his blood ; and he had it, for he gave him the wound of 
which he died, | | 


To go farther ; if the priſoner had malice againſt Mr. Gower, 


though they fought after the door was ſhut, the interchange of blows 
will make no difference; for if A. has malice againſt B. and meets 
B. and ſtrikes him, B. draws, A. flies to the wall, A. kills B. it is 
murder, H. P. C. 42. Kelynge 58. | | 


Nay, if the caſe had been, that there had been mutual malice be- 
tween the priſoner and Mr. Gower (which does not appear to have 
been on the part of the deceaſed) and they had met and fought upon 
that malice; the killing Mr. G. by the priſoner had been murder. 
H. P. C. 47. 1 Bulſtr. 86, 87. Hob. 121, Crompt. 21. 


The judges were all of opinion upon the facts found in this ver- 
diet, there appeared to be expreſs malice in Oneby againſt Mr. Gower, 
and then Oneby killing Gower, having ſuch expreſs malice againſt 
him, they were all unanimous and clear of opinion, that this was 
plainly murder, | 


Having thus mentioned the reaſons, upon which we ground 
this preſent reſolution ; I ſhall next conſider, if any of the objec- 
tions 
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tions made by the counſel for the priſoner are an anſwer to theſe 
i reaſons, or take of the force of them. 


The counſel for the priſoner Mr. Oneby infiſted, that upon the 
whole verdict the caſe was no more, than that from a flight occa- 
ſion paſſionate words roſe, mutual reproaches paſſed, the quarrel 
was ſudden, mutual aſſaults were made, and on a ſudden fighting in 
heat of paſſion the priſoner killed the deceafed ; which can be no 
more than manſlaughter. | 


That ſuch fact could amount to no more than manſlaughter, 
they cited the known caſe, that if A. and B. fall out upon a ſud- 
den, and they preſently agree to fight, and each fetches his weapon, 
and go into the field, and fight, and one of them kills the other; 
this is but manſlaughter, H. P. C. 48, 3 Inſt. 57. becauſe the paſ- 
ſion was never cooled. N | 


In this caſe (ſaid they) it is plain, the quarrel aroſe on a ſud- 
den; Mr. Oneby's paſſion was raiſed, and that is not found by 
the jury to have ever been cooled, and therefore the words Mr. 
Oneby ſpoke, no, damn you, I will have your blood, &c. were 
only words of heat ſpoke under the continuance of the firſt paſſion. 
And they further inſiſted, that the law had fixed no time, in 
which the paſſion muſt be took to be cooled ; but. that depends 
upon circumſtances, of which the jury are the proper judges. In 
this caſe the whole time that paſſed between the quarrel and giving 
the mortal wound, was but little more than an hour ;. and it has 
been adjudged, that the paſſion ſhall not be took to be cooled in 
very near that time in 12 Co. 87. Cro. Fac. 296. H. P. C. 48. 
Rowley's caſe, where the child of A. beat the child of B. B. s 
child all bloody ran home to his father; B. the father ran thtee 
quarters of a mile, and beat the child of A. by means whereof he 
died; this was adjudged to be only manſlaughter; yet there muſt 
have been a conſiderable time after B. was provoked by the uſage 
of his child, before he killed A.'s child, becauſe he ran three quar- 
ters of a mile; yet it being one continued paſſion raiſed in B. upon 
the beating of his child, it was held this was only manſlaughter. 
And in this preſent caſe, to ſhew the paſſion of Mr. Oneby, which 
was ſuddenly raiſed, was not cooled; the counſel for Mr. Oneby 
_ obſerved, that the jury had expreſly found, that there was no recon- 
ciliation between Oneby the priſoner and Mr. Gower the deceaſ: 
from the time Mr. Oneby firſt threw the bottle. 


This I take to be the chief objection, upon which the counſel for 
the priſoner principally relied, < 
 ® 
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In anſwer to this objection J muſt firſt take notice, that where 


a man is killed, the law will not preſume, that it was upon a ſud- 
den quarrel, unleſs it is proved fo to be; and therefore in Legg's 


caſe, Kelyn. 27. it was agreed upon evidence, that if A. kills B. 


and no ſudden quarrel appears, it is murder; for it lies upon the 


| party indicted, to prove the ſudden quarrel. 


In the next place, from what I have ſaid before it appears, that 
though a quarrel was ſudden, and mutual fighting before the mortal 
wound given; it is by no means to be took as a general rule, 
that the killing a man will be only manſlaughter, It is true, if 
reproachful language paſſes between A. and B. and A bids B. draw, 


and they both draw (it is not material which of them draws firſt) 


and they both fight, and mutual paſſes are made; death enſuing 
from thence will be only manſlaughter, becauſe it was of a ſudden, 
and each ran the hazard of his life, But there is a wide difference 
between that caſe, and where upon words A. draws his ſword, and 


makes a paſs at B. or with ſome dangerous weapon attacks him, 


and then B. draws, and they fight, and A. kills B. there though 


there was a quarrel upon abuſive language, and there was afterwards 
a mutual fighting, yet ſince A. attacked B. with a weapon or in- 
ſtrument, which might have taken away B.'s life, though they 
fought afterwards, that will be murder. And this was agreed by 
all the judges in the preſent caſe. | 


But for argument's ſake, and it is only for argument's ſake, and 


to give the objetion made by the counſel for the priſoner its full 


force; If it ſhould be looked on here, that what is found in the 
former part of the verdict was upon a ſudden quarrel, and only 


the effect of paſſion; yet if it appears upon the ſpecial verdict, that 


there was ſufficient time for this paſſion to cool, and for reaſon to 
get the better of the tranſport of paſſion, and the ſubſequent acts 
were deliberate, before the mortal wound given; the killing of the 
deceaſed will be murder. 


And all the judges were of opinion, that upon conſideration of 


the facts found, it appeared, there had been ſufficient time for Mr. 


Oneby's tranſport of paſſion to cool, and that he had deliberated, 


and that the killing of Mr. Gower was a deliberate act, and the re- 
- ſult of malice Mr. Oneby had conceived againſt the deceaſed. 


But before I mention their reaſons, I muſt lay down this pro- 
poſition, which they all agreed, viz. that the court are judges of 


be malice, and not the jury; and that the court are allo judges 


upon the facts found by the jury, whether, if the quarrel was _ 
9 E en, 
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den, there was time for the paſſion to cool, or whether the act Ss 
deliberate or not? | OY 


Upon the trial of the indictment the judge directs the jury thus, 

If you believe ſuch and ſuch witneſſes, who have ſworn ſuch and 

ſuch facts, the killing the deceaſed was with malice prepenſe ex- 

preſs, or it was with malice implied, and then you ought. to find 

the priſoner guilty of murder ; but if you do not believe thoſe wit- 

| ; neſſes, then you ought to find him guilty of manſlaughter only: 
| and fo according to the nature of the caſe, if you believe ſuch and 
| ſuch facts, the act was deliberate, or not deliberate ; and then you 
ought to find ſo and ſo. And the jury may, if they think proper, 

give a general verdict, either that the priſoner is guilty of murder, 

or of manſlaughter, But if they decline giving a general verdict, 

and will find the facts ſpecially, the court is to form their judgment 

from the facts found, whether there was malice or not, or whether 

the fact was done on a ſudden tranſport of paſſion, or was an act of 

deliberation or not, „„ 


Although there are many ſpecial verdicts in indictments for mur- 
der, there never was one, where the jury find in expreſs terms, that 
the act was done with malice, or was not done with malice prepenſe, 
or that it was done upon a ſudden quarrel and in tranſport of paſ- 
ſion, or that the paſſion. was cooled, or not cooled, or that the act 
was deliberate, or not deliberate , but the collection of thoſe things 
from the facts found is left to the judgment of the court. Hollo- 
. way's caſe, Palm. 54 5. Cro. Car. 131. V. Jones 198. So in the 

caſe cited by the counſel for the priſoner, Cro. Fac. 296. Rowley's 
caſe, the jury find the fact, but don't find in expreſs terms, that 
the tather, whoſe child was beat, killed the other child in a ſudden 
heat of paſſion; but that was left to the judgment of the court, upon 


the particular facts found. 


rs | 


But then it is objected, that the law has fixed no time, in which 
the paſſion muſt be ſuppoſed to be cooled. Tis very true, it has 
not, nor could it, becauſe paſſions in ſome perſons are ſtronger and 

their judgments weaker than in others; and by conſequence it will 
require a longer time in ſome, for reaſon to get the better of their 
paſſions, than in others; but that muſt depend upon the facts, which 
ſhew whether the perſon has deliberated or not; for acts of delibera- ' 
tion will make it appear, whether that violent tranſport of paſſion 
was cooled or no. | | | 


But thus far the reſolutions of the judges have already gone, and 
it has been adjudged, that if two fall out upon a ſudden, and they 
appoint to fight next day, that the paſſion by that time * 8 ä 
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looked on to be cooled; and in boch caſe, if they meet next day, | 
and fight, and the one kills the other at that meeting, it has heen 


often held to be murder. Hale P. C. 48. | 


To go a little further: If two men fall out in the morning, and 
meet and fight in the afternoon, and one of them is ſlain ; this is 
murder ; for there was time to allay the heat, and their meeting is of 


malice, So is Legg's caſe, Kelyng 27. 


At the meeting of all the judges before lord Morley's trial by the 
peers for the murder of one Haſtings, they all agreed, that if upon 
words two men grow to anger, and afterwards they ſuppreſs that 
anger, and then fall into other diſcourſe, or have other diverſions, 


| for ſuch a reaſonable ſpace of time as in reaſonable intendment their 


heat might be cooled, and ſome time after they draw upon one 
another, and fight, and one of them is killed; this is murder, be- 


| cauſe being attended with ſuch circumſtances, it is reaſonably ſup- 


poſed to be a deliberate act, and a premeditated revenge upon the 
firſt quarrel, But the circumſtances of ſuch an act being matter of 


fact, the jury are judges of them, Kelyng 56. The meaning of 


which laſt words is, that the jury are judges of the facts, from which 
thoſe circumſtances are collected. But as I faid before, when thoſe 
facts are found, the court is to judge from them, whether they do 
not ſhew the act was deliberate or not. 


Lord Morley upon his trial by the peers was acquitted ; and after 
that in Eaſter term 18 Car. 2, Broomwich, who was indicted as 
a principal, in being preſent, aiding and abetting lord Morley in 
the murder of Haſtings, was tried at the King's Bench bar. The 
quarrel was at a tavern ; but it was proved, when the quarrel was 
at the tavern, that lord Morley ſaid, if we fight at this time, I ſhall 
have a diſadvantage, by reaſon of the height of my ſhoes ; and 
preſently after they went into the fields and fought, lord Morley 
killed Haſtings; but while they were fighting, Broomwich made 
a thruſt at Haſtings, and lord Morley cloſed in with Haſtings, and 
killed him; and (ſays the book) this was held as clear evidence of 
their intention to fight, when they went out of the tavern; and 
the quarrel being only about words, and fighting in a little time 
after, it was held murder by all the court, And there need not 


be a night's time between the quarrel and the fighting, to make it 


murder, but ſuch time only as it may appear not to be done on the 
hiſt paſſion; for lord Morley conſidered the diſadvantage of his 
ſhoes: and the court directed the jury, that it was murder in 


Breomwich, being preſent and aiding ; but the jury acqitted him. 


1 Std, 277. reports the ſame caſe, and ſays, that the court in the 
ditection to the jury laid it down, that after the provocation » = 
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houſe, they ſay, this is no convenient place (and ſo. have reaſon, 
to judge of conveniency) and appoint another place, though the 
fight is to be preſently ; this is murder, for the circumſtances ſhew 
their temper. | | | 
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nm E. P. C. 48. if A. and B. fall aut, A. fays he will not irike, 
; | but will give B. a pot of ale to touch him, B. ſtrikee, A. kills 


him; murder. | 


Two quarrel ; the one ſays, if you'll go into the field, I will 
break your head, and there one kills the other; murder. Crampt. 


25. P. 49. 


1 | | Two fall out on a ſudden in the town, and they by agreement 
| | go into the field preſently, and one kills the other; murder, Crony, 


23. fol. 31. 


ö From theſe caſes it appears, that though the law of England i 
l ſo far peculiarly favourable (I uſe the word peculiarly, becauſe l 
= | know no other law that makes ſuch a diſtinction between murder 
E and manſlaughter) as to permit the exceſs of anger and paſſion 
N (which a man ought to keep under and govern) in ſome inſtances 
to extenuate the greateſt _ private injuries, as the taking away a 
man's life is; yet in thoſe caſes it muſt be ſuch a paſſion, as for - 
the time deprives him of his reaſoning faculties; for if it appears, 
reaſon has reſumed its office; if it appears he reflects, deliberates, 
and conſiders before he gives the fatal ſtroke, which cannot be, as 
long as the fury of paſſion continues; the law will no longer under 
that pretext of paſſion exempt him from the puniſhment, which 
from the greatnels of the injury and heinouſneſs of the crime he 
juſtly deſerves, ſo as to lefſen it from murder to manſlaughter. 
Let us ſee therefore, whether upon this ſpecial verdict it appears, 
that the fighting and killing Mr. Gower was only done in heat of 
paſſion, or was a deliberate act. By what I obſerved before, it 


plainly appears, it was a deliberate act. But to recapitulate in ſhort: 
after the words had paſſed, and the bottle was thrown by the pti- t 
ſoner, and ſwords drawn; by the interpoſition of friends they ſat 0 
down, and continued in company for an hour (a reaſonable time i 
under thoſe circumſtances for the paſſion to cool, and after that 
hour expired, the deceaſed ſays, we have had hot words, but you v 
was the aggteſſor, but I think we may pals it over, and at the I 
fame time offered his hand to the priſoner, which was enough to a 
have appeaſcd the priſoner ; to this Mr. Oneby anſwered, no, damn it 
you, I' have your blood, words exprefling malice, not paſſion : h 
then when the company went out of the room, the priſoner ſtaid, tc 
and called the deceaſed back; Young man, come back, *. MY 
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ſomething to ſay to you; the door immediately was ſhut, claſhing 
of ſwords was heard, and the deceaſed received the mortal wound 
from the priſoner at the bar. The priſoner's words ſhew, what 
was his intention, vi. to take away Mr. Gower's life; and the kil- 
ling him may properly be ſaid to have been done upon deliberation 


and conſideration, | 


The counſel for the priſoner in their arguments inſiſted, that 
there were ſeveral circumſtances found in the ſpecial verdict in fa- 
your of the priſoner, which were a foundation for the court, to 
.conſtrue the other expreſſions to be only words of heat, and that 
what he did was in the heat of his firſt paſſion, which was never 
cooled, and not out of malice. As, 1. It is found, that at the break- 
ing up of the company Mr, Oneby had his great coat thrown over 
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his ſhoulders, from whence it would be a ſtrain to think he then 


intended to fight with Mr, Gower. 2. It might be Mr. Gower who 


ſhut_the door, who came back after he was out of the room, the 
jury not having found who ſhut the door. 3. That it was found, 
there was no reconciliation. between them, from the throwing the 
bottle at Mr. Gower. But as to the firſt of theſe objections, con- 
fidering the words the priſoner uſed after this, and after the deceaſed 


was out of the room, and what followed; fince the jury have found 


this fact, without ſaying any more about it, the natural conſtruction 
is, that this was only uſed by the priſoner as a blind to the com- 
pany, to conceal from them his real intention, till they were gone 
out of the room, As to the ſecond, it ſtands uncertain upon the 
verdict, but it is an uncertainty which can have no influence u 

the preſent determination; for if Mr. Gower had ſhut the door, that 
would not alone have materially altered the caſe, As to the third, 
ſince expreſs malice before appeared to be in the priſoner, the find- 
ing that fact does not import, that the firſt heat of paſſion continued 
only, but that the malice continued. 


The counſel for Mr. Oneby farther objected, that it appeared, 
there was mutual fighting after the door was ſhut ; for it is found, 
that he received three flight wounds ; then it is not found, who 
drew firſt, or made the firſt aſſault, after the door was ſhut; and 


it was poſſible, a new ſudden quarrel might then ariſe, in which 


Mr. Gower might be the aggreſſor ; and therefore the ſpecial verdict 


was uncertain in a material point. The anſwer to which is, what 


is faid in Legg's caſe, Kelyn. 27. cited before; that if A. kills B. 
and no ſudden quarrel appears, it is murder ; for it lies on the party 


indicted, to prove the ſudden quarrel ; and therefore the jury not 


having found any ſuch thing for the priſoner's benefit, it is to be 
took, there was no ſuch. This is ſaid, ſuppoſing the latter part 


of the verdict could be conſidered, without regarding the former 
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part of it; and that when the company went out of the room, the 


priſoner and Mr. Gower were reconciled, Eut however that might 
have done, here it appears there was no reconciliation, and therefore 
there can be no imagination of a new original quarrel in the room, 
after the door was ſhut. And as to the flight wounds the priſoner 
received, that is immaterial, for he having malice againſt Mr. Gower, 
though there was mutual fighting, and the priſoner was wounded, 
yet when he killed Mr, Gower it will be murder, 


The laſt fact in the ſpecial verdict, which they relied on was, 
vihen Mr. Gower was asked upon his death-bed, whether he had 
received his wounds in a manner among ſwordimen called fair, he 
anſwered I think I did; whereby the deceaſed ſhewed, he w:; 
ſatisfied the act was fair. The anſwer to which is plain, that if . 
have malice againſt B. and they meet and fight, though the fight i; 
never ſo fair according to the laws of arms, yet if A. kills B. it wil 
be murder. Ep res No 


The caſes the counſel for the priſoner principally relied on to make 


this fact only manſlaughter, were Ronley's caſe, 12 Co. 87, and 


Turner's caſe, Comberbatch 407, 8. | 


As to 12 Co. 87. the caſe was, that two boys fighting together, 
the one of them was ſcratched in the face, and he bled a great deal 
at the noſe, and ſo he ran three quarters of a mile to his father, 


Who ſeeing him very bloody, took in his hand a cudgel, and went 


Note, Theſe 
are the words 
of 12 Co. 87. 


three quarters of a mile to the other boy, and ſtruck him upon the 
head, upon which he died; and it was held but manſlaughter, for 
the paſſion of the father continued. And there is no time, that 
the law can determine, that is was ſo ſettled, that it ſhould be ad- 
judged malice prepenſe. RES + 


To which the anſwer is plain for the reaſon given in Cro, Jac. 
296. which is the ſame caſe, that the father having no anger, be- 
fore, but being provoked upon the complaint and fight of his ſon's 
blood; and in that anger beating him, of which he died; the law 
adjudged it to be upon that ſudden paffion, But that is, con- 
ſidering what has been ſaid before, clearly diftinguiſhable from the 
preſent caſe ; beſides it may be added, it was but a little cudgel be 
ſtruck with, from which no ſuch fatal event could be reaſonably 


expected. | | 


Turner's eaſe was this; his wife complained, the boy had not 
cleaned her clogs, upon which Mr. Turner took up a clog and 
ſtruck him on the head, and killed bim; and though there was no 


other provocation it was held only manſlaughter. But the _ 
| | 0 
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of that was, becauſe the clog was ſo ſmall, there could be no de- 
ſign to do any great harm to the boy, much leſs to kill him; and 
a maſter may correct a ſervant in a reaſonable manner for a fault. 


And lord chief juſtice Holt, in Comberbatch 408. fays, that in that 
caſe it was an unlikely thing, meaning that the clog ſhould kill 
| the boy. The counſel for the priſoner being apprehenfive of the 
authority of Mawgridge's caſe, Kelyng. 119. beſides the obferva- 
tions they had made, mentioned before, to induce the court to 
look upon that judgment as not warranted. by law; endeavoured 


to diſtinguiſh the preſent caſe from it, ſuppoſing it to be law. 
And iſt, they ſaid, that in Mawgridge's caſe the bottle hit Mr. 
Cope and ſtunned him; but here the bottle did not hit Mr. 
Gower, but only bruſhed ſome powder out of his peruke. 2dly, In 
Mawgridge's caſe the bottle was full of wine; here it is not found 
to have been ſo, and therefore muſt he took to have been empty; 
and the ſize of the bottle does not appear, it might be very ſmall, 
zdly, Mawgridge drew his ſword immediately after throwing the 


bottle without intermiſſion; here Mr. Gower's ſword was firit 


drawn, 4thly, Mr, Cope never drew ; here Mr. Gower not only 
drew the firſt, but claſhing of ſwords were heard, ſo there mult 
have been fighting. | bn + Cy} 


It is very true (ſo far as theſe facts will make a difference) this 
preſent caſe is diſtinguiſhable from Mawgrtage's caſe ; for that caſe 
was determined only upon an implied malice (but as 1 faid before, 
was very rightly and juſtly determined, as we all agreed); for ſtrictiy 


and properly ſpeaking, although the word expreſs malice is men- 
tioned in the reaſons given for that reſolution, yet it was but malice 


implied. But ſtill this way of diſtinguiſhing the preſent caſe from 
 Mawgridge's will be of no ſervice to the priſoner ; becauſe though 


| all the judges held; this caſe was diſtingviſhable from Mawgridge's | 


caſe; it was in reſpect that this was a much ſtronger caſe as to the 
murder, the jury having found facts which ſhew Mr. Oneby had an 
expreſs malice againſt Mr. Gower, Upon the whole matter this 
court, with the concurrent opinion of all the-other judges, is of 


opinion, that the priſoner at the bar John Oneby, by this ſpecial 


verdict is found guilty of murder, 


The priſoner being, after this reſolution pronounced, intituled 
by the courſe of the court to !have four days to move in arreſt of 


judgment, he was ſent back to Netegate, and a tule for bringing 


him up to receive judgment the end of the week was made; before 
which time an account eame of the death of his late Majeſty at 
Oſnabrug the 11th of June. And afterwards at the time · appointed 


by the rule he was brought to the bar, and judgment was pronoun- 


ccd againſt him, and execution awarded. After which a 3 
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ſtrong application was made to his Majeſty King George the ſecond 
for a reprieve; but he was pleaſed to declare, that the judges having 
adjudged the priſoner guilty of murder, the law ſhould take its courſe, 
In which attempt the priſoner not ſucceeding, he killed himſelf in 

NMeugate in the night before the day appointed-for his execution, by 
cutting through the great artery in his arm with a razor, by which 
he bled to death. | 


Memorandum, As ſoon as I had delivered this reſolution, ] 
deſired my brothers Forteſcue, Reynolds and Probyn, that if they 
diſapproved any thing I had laid down, they would expreſs their 
diſapprobation; but they publickly declared, they concurred in 
omnibus, > 657 | 


Thomas Warren ver/. Matthew Conſett. 


8. C. 2 Stra. Intr, Hul. 7 Geo. C. B. Rot. 1556. and Hil. 8 Ge. 
4 B. R. Rot. 47. | 


| = _ 1 HTTPS on a judgment given in the Common Pleas in an ac- 
8 ſpe- tion of debt for 28ool. brought by Conſett againſt Warren, 


cialty. upon a covenant to pay that ſum in caſe the plaintiff and defendant 
did not perform the covenants in an indenture for the transfer of 

and payment for ſhares in the Welſh Copper company ; in which 

the plaintiff below Matthew Conſett declared, that the 19th of Aug. 

1720, by a certain indenture made between the plaintiff and defen- 

dant (one part of which ſealed by the faid Warren the plaintiff 

Conſett e in court) the ſaid Conſett for the conſiderations in 

the ſaid indenture mentioned for himſelf, &c. covenanted and 

agreed with the ſaid Warren, &c. that upon payment to him, &c. 

of 14001, he, &c. would transfer to the ſaid Warren twenty five 

ſhares in the ſtock of the governor and company of the copper 

1 miners in. Wales, when and as ſoon as the transfer book of the (aid 
2B governor and company ſhould be open, &c. and that the ſaid Warren 
=” covenanted with the ſaid __ by the ſaid indenture, that he, Ec. 
| would not only accept the ſaid twenty five ſhares, but would upon 
transfer thereof pay to the ſaid Conſett, &c. the ſaid ſum of 1400 * 
| | in full for the purchaſe of the premiſes; and for the performance 
1 of the covenants, payment and 1 agreements aforeſaid, on the part 
= and behalf of the Rid a” bee parties, &c. each obliged. himſelf, | 
| his heirs, &c, to the other of them, Cc. in the penal ſum of 
4 28001. By the faid indenture; and the plaintiff below Matthew 
Conſett in fact ſays, that after making the ſaid indenture, vis. 23d 
of Auguſt 1720, the ſaid transfer book of the ſaid governor and 
company firſt opened after the making the ſaid indenture, and -— 

2 | | 
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he the ſaid Matthew Canſett did in due form of law transfer the 
{aid twenty five ſhares to the ſaid Thomas Warren, of which he had 
notice; but the ſaid defendant Thomas Warren refuſed to accept 
the ſaid transfer, and has not paid the faid 1400 J. to the ſaid Con- 
ſett ; per quod actio accrevit to the ſaid Conſett to demand and have 


pf the ſaid Thomas Warren the ſaid 2800. To which the defendant 


Warren pleaded, quod ipſe non debet praedicto Mattheo Conſett prae- 


dias 28001. nec aliquem inde denarium, &c. et de hoc ponit /6 


ſuper patriam, To this Conſett the plaintiff below demurred, and 
ſhewed for cauſe, quod praedictus the defendant Warren reſpondit 
materiae pro infractione conventionis aſſignatae, ſed placitavit gene- 


rale placitum in bujuſinodi caſu non admiſſibile, &c. The defen- 
dant joined in demurrer and in the Common Pleas judgment was 


given for the plaintiff Conſett. Upon which judgment Warren 
brought this writ of error, And it was argued for the plaintiff in 
error by Mr. Reeve, and by Mr. ſerjeant Darnall for the defendant 
in error, in Mich, Term. 11 Geo. 1724. And it was argued in 
this Trin, term by Mr. Fazakerley for the plaintiff in error, and by 
Mr. ſerjeant Chapple for the defendant in error. And the ſingle 
queſtion that was made was, whether nil debet is a good plea to 
debt brought for the penalty upon theſe articles? And it was inſiſted 
upon by Mr. Reeve and Mr Fazakerley, that it was a good plea, 
and that therefore judgment ought to have been given for the defen- 
dant by the court of Common Pleas, | 


The counſel for the plaintiff in error agreed, that where debt is 
brought upon a judgment, or upon a fingle bill, the defendant can- 


not plead nil debet ; becauſe by the judgment or fingle bond the 


defendant does appear to be indebted, and the diſcharge muſt be 


by matter of as high a nature. So in debt upon a bond with con- 


dition for payment, nil debet is no plea; for the plaintiff declares 


only upon the bond, and the defendant muſt pray oyer of the 


bond and condition, or if the bond is defeaſanced by a diſtin deed 
he muſt plead that defeaſance, and ſhew he has performed the con- 


dition of the bond, or the agreement in the defeaſance. But here 


it was not enough for the plaintiff to ſet out the articles, but 5 
the action, as that he had transferred, and that the defendant had 
not accepted the twenty five ſhares and paid the 1400 J. fo that this 
action is not barely founded on the articles, but on the defendant's 


not performing the facts in the articles; and in ſuch caſe the de- 
ſendant is not eſtopped, to ſay he owes nothing, becauſe the cauſe 


ot action ariſes from fact, and not barely from the deed. And 
therefore in debt for rent upon a leaſe by indenture, the defendant 


may plead payment, or levied by diſtreſs, et fic nil debet, Every g Ed. 4. 53. 
days experience ſhe ws, that a general nil debet is a good plea to Fl. 17. 


98 | debt 


—_— 


4 
1 
1 
if 
J 
Fl 
4 


wane, MEAS. 4 bg O47 
* * 


2 


Trin. Term 13 Geo. I. & 1 Geo. 2. 


1502 


debt for rent upon a leaſe by indenture. Where matter of fact is 
mingled with record, it is triable per pars. Hob. 244. Peter ver- 


ſus Stafford. And in ſuch caſe nil debet is a good plea, as in debt 


for taking ſcavage contra formam ſiatuti. 21 H. 7. 14. Br. Tjue 


join 23. So in any action of debt upon a ſtatute, becauſe the ac- 


tion is grounded on the fact as well as on the ſtatute. In debt for 
an eſcape of a perſon took in execution upon a judgment by capia; 
ad ſatifaciendum, nil debet is a good plea. 1 Saund. 38. Jones 
verſus Pope; yet ſuch action of debt is not barred by the ſtatute 
of limitations. So in debt for tithes, yet thoſe actions are ground- 


ed upon ſtatutes Cro. Car. 513. Tallery verſ. Fackſon. 80 in 


debt upon a judgment recovered againſt an adminiſtrator u 


ſuggeſting a devaſtavit, the defendant may plead nil debet, and fo 


Mr. Reeve ſaid it was held by lord chief juſtice Holt in the caſe of 


1 Salk. 314- 


Berwick verſ. Andrews, Mich. 2 Ann. And yet to debt upon a 
judgment vil debet is no plea. Therefore they concluded, that in 
this caſe the action of debt not being barely founded upon the arti- 
cles, but upon the fact alſo (in not accepting the ſhares, and in not 


paying the 1400/.) nil debet was a good plea ; and the judgment 


given in the Common Pleas for the plaintiff there was erroneous, and 
vught to be reverſed, | | | | 


On the other ſide it was argued by Mr. ſerjeant Darnall and Mr. 
ſeijcant Chapple, that the plea was an ill plea, and that judgment 
ought to be affirmed, They admitted, that in debt for rent (though 


reſerved by indenture) or for an eſcape, or upon a ſtatute, ni debet 


would be a good plea; becauſe the foundation of the action is a 


- meer fact, as the arrears of rent, the eſcape, or the doing the act 
prohibited by the ſtatute, So on the other hand, where the action 
is grounded upon a record, or ſpecialty, nil debet is no plea, 3 Lev. 


170. Tyndal verſ. Hutchinſon. Covenant upon an indenture of 


leaſe, and breach was aſſigned in non- payment of rent according to 
the covenant in the indenture; the plaintiff demurred generally; 
and adjudged per totam curiam, that nil debet is no plea in this caſe 


2 Keb. 347. 
Shelbury verſ. 
Watcar. 


upon the indenture. [But that was a plea of nil debet to a breach 
in an action of covenant.) But as to the preſent caſe they ſaid, 
there had been many actions of the very like nature as this brought 
of late years, and it never had been before attempted, to plead ſuch 
a plea; and if it ſhould be admitted, it would put plaintiffs under 
inſuperable eres, en. and to great and unneceſſary expenſes, For 
they muſt bring witneſſes, to prove the execution of the deed or at- 
ticles, that the contract was regiſtred, when the books firſt opened, 
that he tendred the ſtock, Sc. On the other hand, the defendant 
cannot be prejudiced, by confining him, as hitherto has been ptacti- 
ſed, to anſwer the facts in the declaration, or deny the deed if he 


will, or to plead the contract was not regiſtred, &c. And by the 
- = | eave 
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leave of the court he may have liberty to plead more than one of 
theſe things, whereby he will be ſecure of relying upon all proper 
defenſes, and the plaintiff will by the plea have pointed out to him 

what will be neceſſary for him to come prepared at the trial to 
prove, But they principally relied on the caſe of Smith ver. White- Smith ver. 
head, ſaid by them to be adjudged Trin. 9 Geo. B. R. that in debt Whitehead. 
brought by the plaintiff as aſſignee of the ſheriff upon a bail-bond, 
nil debet was no good plea ; which comes up to this caſe, becauſe the 
defendant is not concluded by the aſſignment of the ſheriff, being as 
to him a ſtranger, but as a matter of fact, as alſo the arreſt, Cc. 
which Forte/cue juſtice ſaid was fo adjudged. And it was adjudged 
Paſ. 10 Geo. between Sir John Williams et al! verſ. Webb. in this 
court, that in an action of debt brought by aſſignees of commiſſioners 
of bankrupts, nil debet was held an ill plea, Therefore they con- 

_ cluded this plea was ill, and judgment ought to be affirmed. 
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And of that opinion was the whole court. For there is a diffe- 
rence, where the ſpecialty is but an inducement to the action, and 
matter of fact is the foundation of it, there nil debet will be a good 
plea; as in debt for rent by indenture, the plaintiff need not ſet 
out the indenture; ſo in debt for the eſcape, or on a devaſtavit 
againſt an executor, the judgment is but inducement, and the eſcape 
and devaſtavit are the foundations of the action: but where the deed 
is the foundation, and the fact is but inducement ; nil debet is no 
plea, as in this caſe, the articles are the foundation of the action; 
and therefore they held, nil debet was no good plea, becauſe it would 
make the jury judges of the validity of the deed. Beſides, this ha- 
ving been never attempted before, where there have been abundance 
of actions of this nature, is a ſtrong argument, that it was generally 
taken, this plea could not be pleaded, which otherwiſe the counſel 
for defendants would certainly have adviſed their clients to have 
pleaded, ſince it would have been of ſo great advantage to them, 
and have put the plaintiffs under very great difficulties. * And the 
chief juſtice Raymond and juſtice Reynolds relied much upon the au- 
thority of the caſe of Smith verſ. Whitehead, which they took to be 
a very oppoſite caſe. Judgment was affirmed. Tueſday June the 
6th, 1727. See Hardr. 332. | 1 | 
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Thomas and John Blake ver. John Dodemead and Sarah 
his wife, late Sarah Aſtrill. | 


Intr. Tin. 12 Geo. Rot. 529. et Intr. Paſchae 


8. C. 2 Stra. 13 Geo. B. R. Rot. 

775 | | 
| Where neceſ- RROR upon a judgment given in the Common Pleas againſt 
4 ; ſary to lay a | John and Thomas Blake in a ſeire facias brought there by 
„ Oy Dodemead and his wife, which ſet out, that the ſaid Sarah, dum 
L 1 ſola, recovered againſt the Blakes 600/. debt, and 201. coſts, exe- 
4 Tr cutio tamen judicit praedicti adhuc reſtat facienda, ac praedicta Sara 
| | poſt redditionem judicii praedicti cepit in virum praedictum Fobannen 


x | Dodemead, &c. the defendants veniunt et defendunt vim et injurian 

quando, &c. et petunt judicium de narratione praedidta, quia di- 

cunt, quod narratio praedicta materiaque in eadem contenta minus ſuf- 

ficientia in lege exiſtunt, &c. and fo demur, and ſhew for cauſe, that 

the plaintiffs Dodemead et uxor non oftendunt curiae hic diem nec bo- 

cum in quibus dicta Sara cepit praedictum Fobannem D. in virum 

ſuum, Sc. Et praedidti Jobannes D. et Sara dicunt, quod ifj 

per aliqua praeallegata ab executione ſua de debito et dampms prae- 

diftis verſus praefatum TJ. B. et J. B. habenda praecludi non devent, 
quia dicunt, quod breve de ſcire facias praedictum materiaque in eo- 
dem contenta bona et jufficientia in lege exiſtunt ad ipſos J. D. et 8. 
executionem ſuam praedictam verſus praedictos T. B. et J. B. manu- 
tenendum, Cc. And judgment was given in the Common Pleas for 
the plaintiffs Dodemead and his wife. Upon which a writ of error 
being brought, it was argued by ſerjeant Hawkins and Mr. Lee for | 
the plaintiffs in error, that the writ was ill; becauſe no place was 

alleged, where the plaintiffs in the original action were married. 
For where thing is alleged as a fact, and is material, it is traverſable, 
and in ſuch caſe it is neceſſary to allege a place where it was done. 
Now here Sarah's taking Dodemead for her husband is a materia! 

fact to intitle them to this /cire facias upon that judgment recovered 

againſt the defendants by Sara dum ſola; and therefore a place 

ought to be alleged, where ſhe took him for her husband. 35 U. 

6. 50. In debt brought by A. againſt B. A. declared that B. 
granted to the plaintiff A. an annuity, till A. was promoted to a 
competent benefice; and ſhewed, that he, viz. 4. ſuch a time 
took a wife, and that the annuity was in arrear before he took 
this wife amounting to the ſum demanded: and the declaration 
was adjudged to be naught, becauſe the plaintiff had not alleged a 
place, where he took his wife. Owen 23. lord Dacre's caſe. In 


debt upon an account taken before auditors aſſigned, the declara- 
| | | tion 
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tion did not allege a place were the auditors were aſſigned. Moore 


527. Mathurts ver/. Weſireray, in covenant againſt a leſſee by aſ- 


ſignee of the reverſion of the term for years (out of which the de- 
ſendants leaſe was derived) the defendant pleaded, he had aſſigned 
his term before the grant to the plaintiff, and held ill; becauſe he 
did not allege a place where he aſſigned the term. And Hob. 233. 
when a material fact and traverſable is alleged, a place muſt be laid, 
where it was done. And 2 Lev. 227. Chapman verſ. Fothergill. 
And in a ſcire facias as here, the party intitled to the benefit of 


the judgment marries, a place where the marriage was is alleged, 


C5. Intr. 623. Theſaurus brevium 118, 119. This might be good 
after a verdict, but in this caſe there is a ſpecial demurrer, and this 
defect ſhewn for cauſe. 2. It was urged for the plaintiff in error, 
that he had demurred in the common pleas to the declaration, where- 


as there was no declaration, but only the writ of ire facias ; and 


the plaintiff below had joined in demurrer in maintenance of his 
writ; and therefore this was a diſcontinuance. | 


But it was argued by Mr. Reeve and Mr, Strange e contra for the 
defendants in error, that the judgment was well given. And they 
inſiſted, this was only a ſurmiſe relating to the perſon of the plaintiff, 
and was but in nature of an exception in abatement ; and that as to 
matters which go in abatement of a writ only, it is not neceſſary 


to lay a venue. 1 Salk. 6. Lett verſ. Mills. The defendant plead- 


ed, quod ſuſcepit ordinem militarem et jam miles exiſtit; and it was 
held, there need be no venue, where he was knighted ; for any thing 


that concerns the perſon ſhall be tried where the action is laid. 1 


Salk, 2. Weſt verſ. Sutton. And they ſaid, that the PRI in 
the Common Pleas were generally as this is. In Oficina brevium 2 59, 
& 283. there are two /cire faciass juſt as this, in the like caſe. 


2. As to the other objection, they ſaid this could be no diſcontinu- 


ance, for though the plaintiff in error demurred in the Common 
Pleas wrong, yet the plaintiff below has not joined in that, but 
has made his demurrer proper and right. And therefore they pray- 
ed, the judgment might be affirmed. And June the 6th, upon the 
authority of ſeveral precedents cited, and for the ſaid reaſons given 


by the counſel for the defendant in error, judgment was affirmed. 


And this does not claſh with any of the caſes cited on the plaintiff 
in error's behalf; becauſe thoſe were of material facts, which went 
to the point of the action, and did not barely go to the perſon or 


pot of the writ, and therefore a venue ought to be laid as to 
mem. : 
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The King againſt Thomas Betts, 


Conviction by ZH HE defendant was committed by the commiſſioners for licen.. 
* cing Hackney coaches, upon an information exhibited before 
Hackney. tbem by one Timothy Bowyer the informer againſt the defendant, 
coaches, for that the defendant the 14th of July 12 Geo. preſumed to ſtand 
and ply with a coach and horſes for hire at Wh:techappel bars in 
the open ſtreet, within the weekly bills of mortality, and then and 
there drove his coach with horſes for hire from thence to places 
within the weekly bills of mortality, contre formam ſtatuti, not 
being a perſon licenced purſuant to the act of parliament ; and the 
commiſſioners gave judgment againſt him, that he ſhould forfeit 


51, Ec. | 


This information was grounded upon 1 Geo. cap. 57. ſe. ;. 
whereby it is enacted, that from and after the 24th of June 1715, 
no perſon or perſons ſhall preſume to ſtand, ply, or drive for 
hire with any coach whatſoever, hearſe, or coach-horſes, or ſhall 
4 | let to hire avy mourning coach or coach-horſes to attend or wait 
| | 5 on any funeral, within the cities of London and Weſtminſter, or 
| ſuburbs of the ſame, or within the pariſhes or places within the 

weekly bills of mortality, except ſuch as ſhall be licenced, &c. 
under penalty of forfeiture of l. &c. The fact ſtated by the com- 
miſſioners, as proved by the witneſſes, and confeſſed by the defen- 
dant, was this, viz. | | . 


That the defendant the ſaid 14th of Fuly, and long before, and 
ever ſince, was a common ſtage- coachman, uſing to Frive a ſtage- 
coach between Bow in the county of Midaleſex, being a place 
without the pariſhes and places within the bills of mortality, and 
the ſaid Mpitechappel bars in the pariſh of Whitechapel in the coun- 
ty of Middleſex, being within the pariſhes and places within the 
weekly bills of mortality; and at the time mentioned in the in- 
formation, viz. the ſaid 14th day of Fuly, ſtood with his ſtage-coach 
and horſes in the high ſtreet at the ſaid place called Vbitechuppel 
bars, and plied and offered for hire to carry any perſons wanting 
ſuch carriage to Bow or Stratford in his ſtage-coach ; and that the 
defendant then and there took into his ſtage-coach three perſons, and 
carried them thence in his ſtage-coach to a place called Whitechappel 
turnpike, being a place within the weekly bills of mortality, and there 
at Whitechappel turnpike the defendant in the way from Whitechappel 
aforelaid to Bow and Stratford aforeſaid ſet down out of his 
ſtage coach one of the ſaid three perſons, and received of him fix 


pence for his hire, for carrying him, &c. that the — 
| | | ro 
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drove his coach from thence, and carried the two other perſons from 
thence to Bow, and there ſet them down, and received of each of 
them 6 d. for hire, for carrying them in his ſtage coach; and that 
the defendant before in that day had come with his ſtage- coach from 


Bow, and had not ſet up his ſtage coach at any inn or at any | 


other place, but ſtood with his ſaid ſtage-coach and horſes in the 


ſaid high ſtreet plying as aforeſaid, and had no licence to carry per- 
ſons in his ſaid ſtage-coach for hire. | | | 


This conviction being removed into the King's Bench by cer t19- 
rari, Mr, Abney moved to quaſh it, becauſe the fact ſtated in the 


conviction was not an offenſe within the act of parliament of 1 Ges. 


c. 57. ſe. 3. nor within any of the acts about licencing coaches, 
SGc. Mr. Reeve e contra for the King. But the court were of opi- 


nion, this was not within the acts; for the defendant did not ply to 


drive or carry, or drove or .cariied perſons, only within the weekly 

bills of mortality, but he plied with his ſtage-coach to carry them 
he ſtage he drove, viz. to Bow or Stratford; and though the party 
was ſet down within the weekly bills, viz. at Whitechappel turnpike, 
yet he paid for the whole ſtage. But if the defendant had took leſs 
than his hire for the whole ſtage ; in this caſe the court inclined to 


be of opinion, that would have been within the aRs of parliament. 


2, The court held, that par. 3 of 1 Geo. c. 57. was made to prevent 


plying or driving for hire, or letting coaches or horſes for hire, to 


wait and attend upon funerals, which was not this caſe, The con- 
viction was quaſhed, June 7, 172. | 


William Townſend again/? Henry Thorpe. 


Pa plaintiff being clerk of the pariſh of Warminſter in the Pariſh clerk 
county of Wilts, in Hilary term 1725 moved for a prohi- is a ſpiritual 


bition, to (tay a ſuit againſt him in the court held before the de- 


tendant as ſurrogate of the vicar general of the biſhop of Saliſbury, deprived. 


tor having led a wicked, lewd and debauched life, and for having 
committed and attempted to commit ſeveral filthy, obſcene and 


unnatural acts of lewdneſs and incontinence; the libel ſetting out 


particularly ſeveral obſcene acts committed by him with Nicholas 
Deane, Jobn Hawkins and William Bleek [ſpecifying the beaſtly 
acts in the libel, which amounted to evidences of attempts to com- 
mit ſodomy] ; for being a common and notorious drunkard, much 
addicted to curſing and ſwearing, Cc. for being a profaner of the 


Lord's day: and this ſuit was againſt the plaintiff as clerk of the 


pariſh of Warminſter ; and the libels ſet out the giſt canon, that 
all pariſh clerks ſhould be of an honeſt and ſober life and conver- 
lation; and the ſuit was for puniſhment, and to remove the plain- 
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tiff from the office of pariſh-clerk, &c. and this motion was ground- 
ed upon a ſuggeſtion, that theſe matters were conuſable by the 
King's temporal courts, &c. and that two indictments were found 
againſt him at the ſeſſions of oyer and Zerminer for the county of 
Wilts, for an aſſault with intent to commit ſodomy with Dean and 


Hawkins, for the ſame facts charged in the libel. And a rule being 


made, to ſhew cauſe; it was argued againſt the prohibition by 


Dr. Andrews, Mr. Fazakerley and Mr. Strange, in Hilary term 


1725. and by ſerjeant Chapple for the prohibition, Whereupon 
a rule was made, that a prohibition ſhould go, and the plaintiff 
ſhould declare upon it; which he accordingly did, turning his ſug- 
geſtion into a declaration, To which the defendant pleaded, to 
Have a conſultation, after taking by proteſtation that the plaintiff 
was guilty of the crimes mentioned in the libel ſet out in the de- 
claration, that the naming and making the pariſh-clerk of the pa- 


rochial church of Warminſter aforeſaid, as often as there was a 


vacancy, fertinuit et de jure pertinere debuit et adbuc debet to the 
vicar of that church for the time being; that the plaintiff before the 
exhibiting the libel, viz. 2 June 3 Geo. 1. by virtue of the eccle- 
ſiaſtical canons was named and made clerk of the ſaid pariſh-church 
by J. L. clerk, vicar of the ſaid church, and that the plaintiff the 
place and ſervice of clerk of the ſaid pariſh-church by virtue of that 
nomination and making from thence to this time had held and en- 
joyed; that the defendant Henry, as ſurrogate of the vicar general, 
Sc. at the promotion of T. L. and R. S. churchwardens of that 
church, traxit in placitum pruedictum Willielmum in praedicta cu- 
ria Chriſtianitatis de et pro materiis praedifis in the libel men- 
tioned, before the prohibition delivered to the defendant, ea inten- 
tione ad ipſum the plaintiff, pro bujuſmodi malegeftura ſua praedifta, 
pro reformatione morum ejus, et pro ſalute animae ipfius Willielm, 
_juxta leges eccieſiaſticas caſtigando et puniendo, et a loco et ſervitio 
Juo parochialisęclerici ecclefiae praediffae amovendo, libellando verſus 
eum in eadem curia Chriſtianitatis de et pro materiis praedictis, &c. 
prout ei bene licuit, &c. and prays a conſultation, To this plea 
the plaintiff demurred, and the defendant joined in demurrer. 
And the cauſe came on in the paper this term to be argued by coun- 
ſel. But the counſel for the defendant deſiring only liberty to pro- 
ceed againſt the plaintiff in the eccleſiaſtical court, to deprive him 
of his office; and the court being of opinion, that the plaintiff, though 
nominated by the vicar generaliy, was intituled to hold the office 
for his life, which reſolution they grounded upon the authority of 


2 Salk. 536. the caſe of the pariſhes of Gatton and Mehoitch ; and 


P. 41 W. z. 


B. R. biſhop 


. David? Oh i x . 417, : 
ocvink Lucy, bey could not proceed to puniſh him for it. $0 1 * 7 


Ante, 450. 


that although an offenſe was puniſhable in the temporal and not in 
the ſpiritual courts, yet there might be a proceeding thereupon in 
the ſpiritual court to deprive a clerk of a pariſh-church, though 
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1 Lev. 138. Slader verſ. Smallbrook ; proceedings allowed in the 
ſpiritual court to deprive a perſon of orders he having forged the 
letters of ordination, though they could not have proceeded there 
to puniſh for the forgery: to prevent the repeating the long argu- 
ments uſed upon the motion, where the queſtion was made, whe- 
ther all the crimes 1n the libel were not puniſhable only by the tem- 
oral laws, or whether of ſome of them the eccleſiaſtical court 
could not have conuſance, which would be unneceſſary, ſince ſup- 
poling they were all of them puniſhable only by the temporal laws, 
yet there might be proceedings upon them, to deprive the plaintiff 
of his office ; the court gave judgment, that the prohibition ſhould 
| ftahd as to all but the proceeding for a deprivation, and as to that 
2 conſultation ſhould go. June 13, 1727, Intr. Trin. 12 Geo. 
B. R.' uo | = | 
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IS late Majeſty King George dying at Oſnabrug the 11th of 
June /aft, the judges commiſſions by the aft of parliament were 
to continue in force for fix months from that time, unleſs ſooner 
determined by the ſucceſſor. But about the middle of September his 


preſent Majeſly King George the ſecond gave direflions, for faſſing 


new patents, which were paſſed accordingly to all the late King's 
judges, except Mr. juſtice Forteſcue, whoſe patent was ſuperſeded; 
and Sir Francis Page was removed out of the Common Pleas into the 
King's Bench in his room; and Spencer Cowper, Ej/q; Attorney Ge- 
neral to his Majeſty when prince of Wales, and chief juſtice of Cheſter 
(which place be had granted to him by the late King, to be chief ju- 
ſlice of Cheſter to him, his heirs and ſucceſſors, quamdiu ſe bene 
geſſerit) appeared to a Writ returnable in Chancery the firſt day if 
this term, commanding him, to take upon him the degree of a ſergeant 
at law, and was ſworn in Chancery, and performed the uſual cerems- 
nies, and then by patent was created one of the judges of the Common 
Pleas in the room of Sir Francis Page. . 


— 


Holliday again Fletcher, adminiſtratrix of Moſes 


Fletcher. 
. Intr. Trin. 13 Geo. 1. B. R. rot. 
Calling the N an action upon the caſe upon ſeveral promiſes for goods ſold 
dress 8 ad- and delivered to the inteſtate, the plaintiff declared againſt the 
dauere bg defendant Phillis Fletcher, vid', adminiftratric. omnium et fin- 
tion, is ſuffici- gulorum bonorum et catallorum jurium et creditorum quae fueru"! 


ent without a an oo 5 . ra $767 
pecial aver- Moſis Fletcher nuper viri ſui defuncti, tempore mortis ſuae, qui ob 


ment. inteſlatus, in cuſtodia marreſchalli marreſchalciae, &c. and then 5 
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uit ad reſpondendum E. F. but then in the declaration the defen- 
dent is not alleged to be adminiſtrator, as in this caſe; and there- 


: ceſſiiy imply, that adminiſtration was committed to her; for no 
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out the promiſes made by the inteſtate, Sc. The defendant de- 
murred to the declaration, and aſſigned for cauſe of demurrer, 
that it is not alleged or ſhewn, that adminiſtratio omnium et fingu- 
hrum bonorum, &c, unquam commiſſa fuit, nec per quem metropoli- 
timm ordinarium 6fficialem aut alium officiarium ( fi ulla) ei fuit 
conmiſſa, &c. The plaintiff joined in demurrer. And Mr. Wynne 
ſor the plaintiff admitted, that a plaintiff was not obliged in his de- 
claration againſt an adminiſtrator to ſhew by whom adminiſtration 1 Sid. 228. 
was committed; becauſe it did not poſſibly lie in his knowledge, 
who granted adminiſtration. But then the plaintiff ought to allege, 
that adminiſtration was committed to the defendant. And fo is the 
caſe of Bracton verſ. Liſter, 2 Ventr. 84. expreſs in point; where 
it was held by the court, that the omiſſion of the alleging, that 
letters of adminiftration were committed to the defendant, was 
incurable, But Mr. Hufſey for the plaintiff argued, that it was al- 
leged in the declaration, that the defendant was adminiſtratrix; for 
the plaintiff declares againſt her, adminiſtratric. &c. and that was 
traverſable, and therefore ſufficient, without alleging, adminiſtra- 
tion was committed to her. He ſaid, that indeed the method of 
d-cloring againſt an adminiſtrator in the Common Pleas was diffe- 
rent, for there it is A. B. adminiſtrator of C. D. Cc. ſummonitus 


fore it muſt be alleged, that adminiſtration was committed, in the 
declaration, otherwiſe the defendant will be deprived of the benefit 
of traverſing that fact, And therefore in a caſe lately between 
Rote and Helmer it was adjudged, that a declaration againſt an 
adminiſtrator, for want of alleging that fact, was ill; and probably 
that was the reaſon of the caſe of Bracton, verſ. Lifter, in 2 Ventr. 
for that was in the Common Pleas. The court having took time 


to conſider of it, at another day gave judgment for the plaintiff, 


For they held, that ſuing the defendant as adminiſtratrix did of ne- 


perſons can be adminiſtrators, but by having letters of adminiſtra- 
tion granted to them; and that the defendant might in this caſe 
have traverſed that fact alleged, that ſhe was adminiſtratrix ; which 
they held likewiſe to be ſufficiently averred, by ſuing her as admi- 
nittratrix, Sc. as above. Judgment for the plaintiff, Nævember 


the 23d 1727. | 
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The King wer/. the inhabitants of Aynhoe 


"WO juſtices of peace, by their order under their hands and Shaw's Par. 
1 ſeals of 22 Sept. 1727, removed Thomas Edmonds and Eli- 2 53. 
zabeth his wife from the pariſh of Aſbenden cum Pollicutt in te 
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county 
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Welthanning. 


Dunsfold. 
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county of Bucks to the pariſh of Aynhoe in the county of Northang. 
ton, as the place of their laſt legal ſettlement. From which order 
the inhabitants of Aynhoe appealed to the next quarter ſeſſions of 


the peace held for the county of Bucks, 5 October 1727. where 


upon hearing the order of the two juſtices it was confirmed; in 
which order of confirmation the fact was ſtated ſpecially, to the in- 


tent a certiorari might be brought to remove the orders into the 


King's Bench, that the opinion of that court might be had there- 


upon, And the fact ſpecially ſtated was this, viz. that the ſaid 


Thomas Edmonds about fourteen years ſince was hired for a year to 

Abraham Wrighton at Aynhoe, and ſerved him the fame year, and 

received his year's wages, and afterwards at Michaelmas 1725 went 

to Mr. Thomas Potter at Biſſiter in the county of Oxon to be hired 

who told him he would not hire him then, for that he expected 

a man-ſervant in three weeks; but if he the ſaid Thomas Edmond; 

would ſupply the place of ſuch man-ſervant till he came, then he the 

ſaid Thomas Potter would pay him for his time: whereupon the ſaid 

Thomas Edmonds entered into the ſervice of the ſaid Thomas. Potter, 

and lived there till near Chriſtmas following, and then was hired to 

him and ſerved him at Bz/jiter till Michaelmas then following ; and 

then at Michaelmas 1726 he was hired at B:/jiter aforeſaid for a year 

to his ſaid maſter Porter, and ſtayed in ſuch ſervice till the Midſun- 

mer following, and no longer. Theſe orders being accordingly re- 

moved into the King's bench by certiorari, it was argued by Mr, 

Lee for the defendants, that the order ought to be quaſhed, Thomas 

Edmonds appearing to be laſt ſettled at Biſſiter; becauſe, though the 

ſtatute requires a hiring for a year and a ſervice for a year, it does 

not require the hiring and ſervice ſhould be under the ſame contract. 

Inhabitants of And he relied upon the caſe of the inhabitants of Brightwe!l/ and 
Brightwel and Veſthenning, as the very caſe in point: where it was reſolved and 
ſettled, Hil. 1 Geo. 1. B. R. when the earl of Macclesfield was chict 
juſtice. Mr. Rceve e contra argued, that it did not appear, Edmonds 
was ſettled at Biſſiter; becauſe he inſiſted, he ought to be hired for 
2 Salk. 535. a year, and ſerve that year, And he ſaid, it had been held between 
Bec 2nd the inhabitants of Rudwick and Dunsfold, that if a poor man is hired 
for half a year, and ſerves that half year, and then is hired to the 
ſame miſter for another half year, and ſerves that half year alſo, that 

would not make a ſettlement, But the court upon the authority of 

the caſe of Brightwell and Wefthanning held, theſe hirings and ſet- 


vice did make a ſettlement ; for he was hired for a year, and ſerved 


a year, And the orders were quaſhed, 
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Hannah Lee ver/. John Pilmy: Error. C. B. 


Intr. Tin. 13 Geo. 1. C. B. Rot. 2110, Intr. Hil. 


1 Geo. 2. B. R. Rot. 


executrix to her husband, againſt the defendant Pil in 2 
| the Common Pleas, Pilny confeſſed the action, where- Tier 


7 J E plaintiff brought an action of debt upon a bond, as Debt by exe- 


upon judgment was given for Lee, Upon which judg- dig. 
ment Pilmy brought a writ of error in the King's Bench, and aſ- 

ſigned for error by his counſel Mr. Parker, that this action was 
brought by the plaintiff as executrix in the debet and detinet where- 

as it ought to be in the detinet only. But to this it was anſwered by 

Mr. Draper, that this would be aided after verdict by the Oxford 


act. 1 Lev, 2 50. 1 Sid. 379. Frewin et ux. verſ. Painton. And 


the act of 4 Ann. cap. 16. par 2. extends all the ſtatutes of fegfails 
to judgments to be entered upon confeſſion, c. And of this opi- 
nion was the court, and judgment affirmed, Feb, 8, 1727. 


Carter ver/. Jewell. 


HE defendant was took up upor an eſcape warrant made by One wen on 

1 my brother Forteſcue. And a motion was made to diſcharge an eſcape war- 

bim and the warrant, becauſe he was took upon it the 6th of Fa- 2 

mary inſtant ; and my brother Forteſcue was removed from his of- tent uns deter- 

ice of judge of the King's Bench in October before ; his patent be- mined + drag 
ing determined upon the demiſe of the late King. And the per- _ 


lon was diſcharged, and the warrant alſo. 
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The King ver/. Sir Edmund Elwell, Joſeph Billers Eſq; 
Daniel Monty Eig; ; 
.C. 28m mtr. Mich. x Geo. 2. n. 2. 
Where there 


i 


HE defendants were convicted upon view of three juſtices of 
tion the court 1 the peace in Kent, of a forcible detainer; and were commi- 
will not dif- ted by them to Maidſione gaol, till they ſhould: pay a fine to the 


charge on the King, Upon which they ſued out a certiorari, to remove the con- 


warrant of 


commitment, V'&10n into the King's Bench, and a habeas corpus to bring up 
without hav- their bodies. The conviction returned was, Kant. . Memorandum, 
ing the cor” 90d I, Sept. 1 Ces. 1. and Reckertiam in comitatu Kantiae Eliza- 
r ace betha Ehvell queſta eſt nobis E. B. P. B. et V. P. tribus juſliciariis, 
Ec. quod Eamundus Eluell nuper de London Bar. I. B. et D. M. in 
meſuagium ipſius Eltzabethae, et exiſiens domum manſionalem iffius 
Eli xabethae E. vocatum Langley Houſe, fituatum infra parochiam d: 
B. praedictam, ingreſſi ſunt et ipſam E. E. de meſuagio praedith, 
unde eadem E. E. tempore ingreſſus praedifi fuit ſeifita ut de libero li- 
nemento ipſius E. E. pro termino vitae ſune, illicite ejecerunt, = 
runt et amoverunt, et meſuagium illud ab ipſa Elizabetha E. illicite 
manu forti et armata porentia adbuc tenent et ab ipſa detinent, contra 


formam ſtatuti in hujuſmod: caſu editi et proviſi, unde eadem E. E. ad- 


tunc, ſcilicet eodem 11 die Septembris, apud parochiam de B. prae- 
dickam, petit à nobis fic ut praefertur juſticiariis exiflentibus fibi in 
hac parte remedium congruum apponi juxta formam flatuti, &c, qui- 
bus quidem querimonia et petitione per nos proefatos juſticiarios auditi, 
nos praefati E. B. baronertus, P. B. et V. P. juſticiarii praediflt ad 
meſuaginum praedictum per ſonaliter accedimus, et adtunc et ibidem in- 
ve ni mus et videmus praefatos E. E. J. B. et D. M. praedictum me- 
ſuagium vi et armis, illicite, manu forti et armata potentia detinen- 
tes contra formam ſtatuti in bujusmodi caſu editi et proviſi, prot 
ipſa eadem Elizabetha Elwell fic ut praefertur nobis queſta efl : ide 
conſideratum eft per nos praefatos juſticiarios, quod praediei Eamundus 
Elkuell, Joſephus Billers et Daniel Monty de manu forti detentione 
praedifla fer viſus noſtros proprios adtunc et ibidem ut praefertur ts- 
bitos convicti ſunt et quilibet eorum convictus eſt, ſecundum for mau 
fatuti praedifti ; ſuper quo nos praefati juſticiarii praefatos E. E 
J. B. et D. M. adtunc et ibidem arreftari facimus ; et iidem E. E. 
J. B. et D. M. convicti exiſtentes, et guilibet eorum convictus exiſlen, 
ſuper viſus noſtros proprios, de manu Pri detentione praeditta ut frot- 
fertur, per nos 7 raefatos juſticiarios committuntur, et quilibet eorun 
committitur, ad gavlam difti dimini Regis comitatus 8pracdicti aud 
Maidſtone in comitatu Kantiae praedicto, proximam gaolam 
praediftum meſuagium exiſtentem, ibidem remanſuri 5 5 f = 
| eceritic, 
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gcerint, et quilibet eorum finem fecerit dicto domino Regi pro offen 
1 iis reſpeFivis praedittis, de quibus quidem praemiſſis Aal he | 
feri facimus recordum 3 in cujus rei teſtimonium nos fraefati E. B. 
tar” P. B. et M. P. arm juſliciarii praedifti buic recordo manus 
mſtras et figilla noſtra appoſuimus apud parochiam de Beckingham 
pracdiftam in comitatu Kanttae praedicto decimo quinto die Septembris 
anno regni dicti domini Regis nunc primo ſupradicto. | 


E. Bettenſon, 
P. Burrel, 
W. Paſſenger. 


Exception being taken to this conviction, that it was ill, becauſe 
the commitment was of the defendants to gaol ibidem remanſur. till 
each ſhould have paid a fine to the King; and the juſtices of the peace 
have aſſeſſed no fine; ſo that it amounts to an indefinite commit- 
ment to priſon, which is illegal. Againſt which it was argued by 


1515 


lerſeant Whitaker for the King, that this court might aſſeſs the fine, 


and ſo they did in the caſe of he King verſus Chaloner, 1 Keb. 58 5. 
But as to that caſe the court ſaid, the party ſubmitted to a fine, a 
very ſwall one being ſet, upon the circumſtances of the caſe. 


And the judges were all of opinion, that the juſtices might and 


ought to ſet the fine, they being beſt appriſed from their view of 


the nature of the offenſe, and that they need not eo inſtante ſet it, 


but might adjourn for a little time to conſider of the fine. And 
Juſtice Page ſaid, lord chief juſtice Holt held ſo in the caſe of the 
Queen verſus Leighton warden of the Fleet. They held alſo, that 
if a certiorari came to them, they might proceed to ſet a fine, and 
compleat their judgment, and it would be no contempt. And there- 
fore they all held, that this commitment being, that the defendants 
ſhould lie in priſon till they pay their fine, and no fine was ſet; 
the conviction was naught, and was quaſhed, and the defendants 
diſcharged February 18, 1727. 


George Turvil again} Steven Aynſworth, 


F H E defendant gave the plaintiff a note under his hand, viz. 
London, 31 May 1720. I promiſe to accept of Mr. George 
Turvill or his aſſigns 800 J. South Sea ſtock on the 31 May 1721. 
and pay him or his aſſigns 5600 J. for the ſame, witneſs my — 
Steven Aynſworth, The plaintiff gave the defendant the like note, 
promiſing to transfer, &c. And in an action brought upon this pro- 
mile, the plaintiff declared, that the defendant in conſideration that 
| the plaintiff had promiſed to transfer to the defendant upon the 3 iſt 
of May 1721. 800. in capitali fundo gubernatoris et ſocietatis 
3 | | mercatorum 


S. C. 2 Stra. 
787. 


Any variation 
in 5 name of 


a corporation 5 
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mercatorum Magnae Britanniae negotiantium ad maria auſtrialia et 
alia loca Americae et pro incitatione piſcationis, Anglice vocato South 
Sea ſtock, promiſed to accept it, and pay 5600 l. &c. Upon non of: 
ſumpſit pleaded, the cauſe came to be tried before me laſt Trinity 
term at Guildhall; and upon the trial the defendant's counſdl took 
ſeveral exceptions. 1. That the contract, though regiſtred, was not 
regiſtred according to the act of parliament. 2. That there was not 
proof of a proper tender by the plaintiff to transfer, &c. and, 3. That 
the plaintiff had miſtook the name of. the South Sea company, for 
there was no ſuch word as auſtrialia for South but the proper Latin 
word was auſtralia, Whereupon it was agreed, the plaintiff ſhould 
have a verdict, with liberty for the defendant to move for a new 
trial, if the court of King's Bench ſhould be with him in any of his 
exceptions. As to the two firſt I was clear of opinion upon the trial, 
and ſo was the court of King's Bench upon the ſubſequent motion, 
1, that the contract was regiſtred according to the act, the plaintiff 
having regiſtred that note which the defendant gave, though he had 
not regiſtred the note he gave the defendant, it being out of bis 
power, the defendant having that in his cuſtody: 2. that the evi. 
dence was a proof of a proper tender to transfer, &c. But then as 

to the third exception, it being moved in the King's Bench and ar- 
gued by council on both ſides, the court was unanimous of opinion, 

that the plaintiff had failed in proving his declaration; for the evi- 
dence being of a promiſe to accept South-Sea ſtock, and the name 
of the corporation being ſet out with an inſenſible and improper 
word, viz. auſtrial inſtead of auſtral did not deſcribe that corpora- 
tion, and by conſequence the- agreement ſet out in the declaration 
was to transfer a different ſtock from that which was proved by the 
evidence. And they held, that if the word auſtrial” was rejected, 
as the counſel for the plaintiff would have had it, that would not 
help the plaintiff; for then the corporation deſcribed would be, the 
governor and company of merchants trading to the ſeas and other 
places in America, &c. but would not be that corporation, part of 
whoſe ſtock was proved to be agreed to be transferred. And the 
verdict was ſet afide, and a new trial granted, February the 7th 


1727. 
8. C. 2 Stra. Lea ver. Welch. Error C. B. 
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Leaving out N HE plaintiff below William Lea brought an action upon the 
Az - 4 caſe againſt Richard Welch in the Common Pleas, and declared 
upon ſeveral promiſes ; and the firſt count was, that the defendant 

Welch was indebted to the plaintiff in 10 J. for goods ſold and deli 
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weed, et fic inde indebitatus exiſtens idem Richardus poſtea, ſcilicet 
the ſame day and year at, &c. praedidtas decem libras pracfato Wil- 


lelno cum inde poſtea requiſitus eſſet bene et fideliter jolvere et con- 


tentare vellet. There were other counts in the declaration. The 
defendant let judgment go by nil dicit, and after a writ of inquiry 
executed and intire damages found, judgment was given for the 
plaintiff, Upon which the defendant Welch brought this writ of 


error. And Mr. Parker for the plaintiff in error took an exception 


to the declaration, becauſe it was not alleged, that the defendant 
promiſed the plaintiff, that he would pay; ſo that there was no 
promiſe by the defendant, which was the foundation of the action. 
And he cited 1 Lev. 164. Buckler verſ. Angell, as a caſe adjudged 
in point. In afumpfit the plaintiff declared, that in conſideration 
that he would ſurrender a term, the defendant ſolvere vellet 101. 
after verdict for the plaintiff upon non aſſumpſit judgment was arreſted, 


becauſe no promiſe was laid, and then no iſſue was joined, The 


ſame caſe, I Sid. 246. He cited alſo Cro. El. 913. Ney 50. Law 


againſt Saunders, that after a verdi& it would not be good. 


Mr. Clive for the defendant in error relied upon the caſe of Roe 


verſ. Gatehouſe, 2 Salk. 663. where in caſe upon ſeveral promiſes, _ 
in the ſecond count there was an omiſſion as here of laying a promiſe 


by the defendant, and yet the court held it good, and affirmed the 
judgment upon the writ of error brought. He cited alſo 1 Sid. 306. 
Bedford verſus Uffington. But the court held, that the caſe of Roe 
ver. Gatehouſe did not come up to the preſent caſe, becauſe there 
was a promiſe laid in the firft count, and it is upon that the court 
there laid great ſtreſs, and ſaid that the nominative caſe ſhould go 
quite through, but here is the deſect in the firſt count. And the caſe 
of Buckler verſ. Angell as reported by Levin is the very daſe. And 
therefore they held, the declaration was ill, and judgment was re- 
verſed, Feb, 6. 1727. | | 
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The King ver/. Thomas Hayes. f 

N | i 
Indictment for N indictment was found 2oth Feb. 1726. at Hicks's Hall d 
_— before the juſtices of oyer and terminer for Midaleſes againſt f 
ried, and one the defendant and one William Hayes, for that they is- ri 
3 tending to defraud the executors of Edmund Longbotlun v 
| This is now Of 2801. 3oth of Offober 1720. forged a certain writing vocatum n 
death by a a bond, purporting to be an obligatory writing under the hand and n 
late ſtatute. ſea] of the ſaid Edmund Longbotham, and to bear date the 18th i 
* 2 St. of June 1718. to the ſaid Thomas Hayes, in the penalty of 560/. e1 
: with condition to pay 280 J. on the firſt of December next follow- 1 
ing the date, &c. then the indictment proceeds, that the ſaid jurors ſe 

further preſent upon their oaths, that the two defendants afierwards, . 

vix. the Taid 3oth of Ofober 1720. did publiſh the ſaid writing ſo tt 

by them forged as aforeſaid as a true bond, &c. contra formam ſla- te 

tut. Sc. then the indictment goes on, and the ſaid jurors further ct 

ſay upon their oaths, that the ſaid defendants afterwards, ſcilicet the u 

ſaid zoth ot October anno ultimo ſupradicto quoddam [not ſaying fr 

aliud] falſo fabricatum ſcriptum, purporting to be made under the rc 

hand and ſeal of the ſaid Edmund Longbotham, and to bear date the 7 

18th of June 1718. to the ſaid Thomas Hayes, in the penalty of 500. pt 

with condition to pay 280/. upon the 1ſt of December next follow- tl 

ing the date of that writing, did publiſh, knowing it to be forged, 1 

Sc. contra formam ſtatut. Gc. The defendants removed this in- = 

dictment into the King's Bench by certiorari, and pleaded not in 

guilty; and the cauſe came on to trial before me the ſitting after in 

Trinity term 1727. And upon producing the forged bond in evi- ve 

dence, it was inſiſted upon by the defendants counſel, that there 0 

was a material variance between that produced in evidence and that di 

laid in the indictment; for it was laid in the indictment, in - ta 


1 
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quidem ſcripto mentionatur praedictum Edmundum Longbot hum (Note, 
he had not before been ſet out to have been of any place] per nomen 
Edmundi Longbotham de Limehouſe in parochia de Stepney in co- 
nitatu Middleſex ; but the bond produced in evidence was, Edmun- 
dum Longbotham de Limehouſe in peroch. de Stepney in comitatu 
Middleſex ; whereas peruch. does not ſignify a pariſh, nor is there 


any ſuch word, the conſequence of which would be, that he is de- 
ſcribed to be of a different place than he is mentioned to be of in the 


forged bond; and therefore a material variance. But the counſel 
for the King, not admitting the variance to be material, alleged, 


that the defendant having removed this indictment by certiorari, 


made up the record and brought it down; and that this was not 


thus in the original indictment, but the record was made up wrong 


on purpoſe, that he might be acquitted ; for the counſel for the 
proſecutor ſaid, they were inſtructed, that the original indict- 


ment was in peroch. and ſo agreed with the forged bond pro- 


duced in evidence. Whereupon I propoſed, they ſhould proceed 
in the trial, and if the jury ſhould be of opinion, that the defen- 


dant did forge the bond produced in evidence, they ſhould find a 


ſpecial verdict, upon which the variance would appear, and if mate- 
rial the defendant would have the benefit of it, and the proſecutor 
would have an opportunity to apply to the court, and try if it could 
not be ſet right, ſuppoſing this fault was made in the record of 
niſi prius contrary to the indidtment by the defendant or his clerk 
in court, Upon which the trial went on, and after a good deal of 
evidence of both fides (but the ſtrength of the evidence was clearly 


with the proſecutor) the jury brought in their verdict, that the de- 
endants were guilty of forging the writing purporting the bond gi- 


ven in evidence; and thereupon they found their verdict ſpecially, 


that the defendant might have the benefit of the variance, Sc. Af- 
terwards in Hilary term 1727. it was moved on behalf of the proſe- 
cutor in this cauſe, that the 21% privs roll might be amended by 
the plea roll, and the word paroch. in the indictment in the mf 
frius roll made peroch. as it was in the indictment upon the plca 
roll, the record having been made and carried down to trial at 
nt prius by the defendant's cletk in couit, as was ſuppoſed, to 
procure an acquittal, And after hearing counſ.l on both ſides, 
the court made a rule for an amendment accordingly, January 25, 
1727, whereby there was no variance between the forged bond {cc 


out in the indictment and that found in the ſpecial verdict, remain- 


ing upon the record. And now this term the cauſe was ſet down 


in the paper to be argued upon the ſpecial veidict, which ſpecial 
verdict was this: the jury found, that the defendant zoth ot 


Ofober in the indictment mentioned, at the place in the in- 


dictment laid in the county of Middeſex for that purpoſe, did 
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in verbis literis et figuris ſequentibus, viz. Noverint univerſ, Gt. 
and fo find it in haec verba, with the condition, exactly as laid in 
the firſt part of the indictment: and then the jury farther find, 
that the defendants afterwards, viz. the ſaid 3oth of Oftber, 
praedictum falſum fabricatum et controfactum ſcriptum ſuper 
fapyrum in verbis literis et figuris praedictis ut praefertur ex. 
preſſum et ſpecificatum, by the ſaid defendants ut praefertur, forged, 
alſo et ſcienter at the place laid in the indictment for that purpoſe 
in AMiddeſex did publiſh : but whether upon the whole matter the 
defendants or either of them are or is guilty de tranſgreſſione con. 
temptu falſo fabricatione et malegeſtura praedictis in indiftaments 


Pbraedicto interius ſpecificatis modo et forma as by the ſaid indid- 


ment againſt them is ſuppoſed, or not, the jury are ignorant, and 
pray the advice of the court; and if the court ſhall be of opinion, 
they are guilty, or either of them is guilty de tranſgreſſione con- 


. temptu falſo fabricatione et malegeſtura praedictis, then they find 


them guiliy; and if the court ſhall be of opinion, they ate 
not - guilty, Sc. then they find them not guilty, &c. And 


it was argued by Mr. ſerjeant Eyre and Mr. Fazakerley for the 


defendants, that no judgment could be given againſt them upon the 
verdict, becauſe it was imperfect and incomplete, inaſmuch as that 


in the indictment three. diſtin& offenſes are charged, 1. That thc 


defendants forged the bond dated 18th of June 1718. 2. That 


they publiſhed that very forged bond. 3. That they publiſhed 
quoddam ſcriptum falſo fabricatum 18th of June 1918, knowing it 


to be forged, which muſt be took to be a different bond from that 


charged to be forged in the beginning of the indictment, It i 


not ſaid idem ſcriptum, but quoddam, which muſt be took to be 


another than what was mentioned before. But as to that laſt of- 
fenſe the jury have found nothing, for they only find, that they 


forged guoddam ſcriptum, &c. and fo ſet it out (which now fincc 


the record is amended exactly, agrees with that firſt ſet out in the 


indictment) and that they publiſhed that forged writing, Ce. and 


then make the general concluſion : but ſay nothirg as to the defen- 
dants publiſhing the laſt writing, knowing it to be forged ; but as to 
that, they ought to have found the defendants not guilty, And they 


cited ſeveral caſes, to prove that a verdict that finds but part of the 


Hardr. 166. 


Rochel & ux. 
verl. Struddle. 
M. 9 W. 3. 
Miller verl. 
Fretts. 


Ante, 324. 


matter put in iſſue, and ſays nothing as to the reſt, is inſufficient; 
becauſe the jury have not tried the whole iſſue; as in an informa- 
tion of intruſion into a meſuage and 100. acres of land, on the ge- 
neral iſſue the jury find the defendant guilty as to the land, but lay 
nothing as to the meſuage; this is ill for the whole. Co. Lit. 227. 
a. and the judgment given upon that verdict was reverſed. So Cre: 
Eliz. 133. Finymore verſus Sanky. Debt for 71. 135. 4d. on nil 
debet the jury found, that the defendant owed 61. 135. 4d. but ſaid 


nothing as to the reſt ; after judgment given for the plaintiff, judg- 
ment 
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ment was reverſed, So if ſeveral iſſues are joined, and the jury 
find ſome of them well, and as to the others find a ſpecial verdict, 
which is imperfect; a venire facias de novo ſhall be granted for 
the whole. 2 Roll. Abr. 722. pl. 19. They cited alſo caſes where 
upon defects in the ſpecial verdict, a venire factas de novo ſhould 
iſſue; as Cro. Fac. 31. Auncelme verſ. Auncelme. . In treſpaſs for en- 
tring into lands, &c. the jury quoad parcellam tenementorum find a 
ſpecial verdict, and ſay nothing as to the reſt; a venire facias de 


novo iſſued. To the ſame purpoſe is Cro. Fac. 113. Weoolmer ver.. 


Caſton, and Cro. Jac. 653. Trefwell verſ. Middleton. They urged 
farther, that in this caſe there was no fact found, that could be ap- 

plicable to the publiſhing this laſt forged writing, what is found 

being applicable to the firſt ; and therefore the court have no foun- 

dation to conſider of this laſt offence, though the verdict is ſpecial. 

And for that 2 Siderf. 86. Street ver. Sir Will. Roberts, was 

cited, where it is laid down, that in all ſpecial verdicts the judges 
will not adjudge upon any matter of fact, but that which the jury 
declare to be true by their. own finding, and therefore the judges 

will not adjudge upon an inquiſition or aliguid tal? found at 

large in a ſpecial verdict; for their finding the inquiſition does not 
affirm, that all in it is true. They concluded with citing 3 Lev. 

55. Graves verſ. Morley. Treſpaſs for taking his coat and cloak; 
on not guilty the jury found a ſpecial verdict, that the defendant 
being a conſtable took the coat for a tax, but ſay nothing as to the 
cloak; and the court held the whole was diſcontinued. And 
therefore they inſiſted, that in the preſent caſe the whole was diſ- 
continued, or elſe that a venire facias de novo ought to iſſue; but 
that no judgment could be entred on this ſpecial verdict againſt the 
defendant, 1 


On the other ſide it was argued by Mr. ſerjeant Sheppard for the 
King, that the court might and ought to give judgment againſt the 
defendant ; for though he agreed many of the caſes put by the coun- 
ſel for the defendant to be good law, yet in this caſe, as the defen- 
dants plea goes to all in the indictment, ſo does the ſpecial verdict ; 
for their concluſion is, whether the defendants are guilty de tran/- 
greſſionibus contemptibus falſo fabricationibus et malegeſluris praedictis, 
Sc. and then the court will judge, whether the defendants are not 
guilty of the whole, or of wha part thereof they are not guilty. 


The court agreed, that the caſes cited out of C. L. and Cro. Eliz. 
are certainly law); for if a jury. finds but part of the matter put in 
iſſue, and ſays nothing as to the reſt ; the verdict is ill, and a venire 
Jacias de novo ſhall iflue, if no judgment is given; but if judgment is 
given upon ſuch verdict, it ſhall be reverſed. So if a ſpecial verdict 
is imperfect, and don't take in the whole in iſſue, a venire "_ 
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de novo ſhall be granted. Or if the ſpecial verdict is ſuch, that no 
judgment can be given upon it, as the caſe cited of Cro. Fac, Jt, 


But then the court held, that in this caſe, as the not guilty went to 
the whole indictment, ſo the verdict was found as to all the of. 


fences charged in the inditment. They have found all the fas 


proved before them, and ſubmit it to the court, whether that does 


not maintain all the charges. They might doubt, though the proof 


was but of forging one bond, and the publication of that bond, 


whether they upon their oaths could ſafely ſay, he was not guilty 


of publiſhing quoddam ſcriptum, &c. knowing it to be forged, it nat 
being alleged in the indictment, that it was aliud ſcripium different 


from the firſt, and therefore would leave that to the judgment of 


the court. Then in this caſe the indictment being for three diſtin 
offences, which in their nature are ſeveral, and the facts found by 
the ſpecial verdict fully maintaining the three firſt charges, as to 
them the verdi& was found for the King; but as to the third of- 
fence, when they conſidered whether any fact found maintained 
that, the court was of opinion, no fact found in the ſpecial verdict 
did prove that; becauſe they took it, that although the indictment 
did not mention aliud ſcriptum, yet when it mentioned it by the 
way of guoddam ſcriptum, it was not to be took to be the ſame as 
that mentioned before ; and then proof, but of forging one bond, 
and publiſhing that one bond, &c. that was not properly applicable 
to this laſt charge; and therefore held, that as to this bt charge 
the verdict was with the defendants; and declared the ſpecial ver- 


dict had found the defendants guilty as to the two firſt offences, and 


not guilty as to the laſt. May 27, 1728. 
At another day Mr. ſerjeant Eyre moved for the defendants in 


arreſt of judgment, And his exception was to the diſtringas, that 


it was ad faciendum quandam juratam inter, &c, de quibuſdam 
tranſgreſſionibus contemptibus et falſis fabricationibus unde 1ndidat: 
1 ; Whereas the indictment was for forging and publiſhing a 
forged bond, but there was no treſpaſs nor contempt in the indict- 
ment, And in the indictment one offenſe was for publiſhing a 
forged bond knowing it to be forged, which is not in the diſtriu- 
gas; Which is a fatal fault, as the counſel for the defendant argued, 
and cited Cro. Elix. 622. Clerk werſ. Clerk, the action was an 
ejectment, and the venire facias was ad faciendum juratam in pla- 


cito tranſgreſſionis, whereas it ſhould have been, in placito tram 


greſſionis et ejeftionis firmae, and therefore held a miſ-trial, and 2 
venire facias de novo was awarded. 80 2 Lev. 8 5. Gunter verſus 
Clayton; in caſe for an eſcape againſt a ſheriff upon an arreſt, they 
declared upon a /atitat in placito tranſgreſſionts, and the writ pro- 
duced was in placito tranſgreffionts acetiam billae 201, and this as 
held an incurable variance. And in the preſent caſe, the variances 


between 
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between the indictment and diſtringas are as incurable, But the 
maſter and clerks of the Crown Office certifying the court, that 
this was the conſtant form of making out the diſtringas in ſuch caſes ; 
that there precedents were all ſo, and that if this exception was al- 


lowed, it would overturn all their judgments after verdicts for miſ- 


demeanors and forgeries, &c, the court over-ruled the exception. 
The defendant Thomas Hays was afterwards brought up for 


judgment. And Mr. fexjeant Chapple and Mr. Ketelby moved, 


that as this indictment was founded upon the ſtatute of the 5 Elz. 
cap. 14. judgment muſt be given againſt the defendant Thomas 
Hays (William Hayes not being in cuſtody) according to that ſta- 
tute, and that Joan Longbotham their client, being the party griev- 
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ed, ought to have double coſts and damages. For by the 3d par. 


of 5 Elix. c. 14. it is provided, that if a perſon is convicted for 


forging a bond, or of publiſhing a forged bond knowing it to be 


forged, that then he ſhall pay unto the party grieved his double 
coſts and damages, to be found and aſſeſſed in ſuch court, where 
ſuch conviction thall be, &c. And now the conviction being in 
this court, they infiſted, the court ought to find and aſſeſs the da- 
mages; and cited for that, 3 Jr/?. 171, 2. Grevile verſ. Hind, and 
2 Brownl. 49. where they were aſſeſſed by the court where the 


party was convicted, viz. in the Star Chamber. But the court 


was in great doubt, whether they could, or if they could, what 
methods they ſhould take to find and aſſeſs the damages in this caſe. 
For by the 2d par. of that ſtatute of 5 Eliz. c. 14. which inflicts 
the penalty for forging or publiſhing a falſe deed, whereby another's 
frechold ſhould be moleſted, &c. it is enacted that if any perſon 


ſhould thereof be convicted, either upon action or actions of forgery | 


of talſe deeds to be founded upon that ſtatute at the ſuit of the party 
grieved, or otherwiſe according to the order and due courſe of the 
laws of this realm, or upon bill or information to be exhibited into 
the court of Star Chamber according to the order and ule of that 


court, he ſhould pay unto the party grieved his double coſts and 


damages, to be found or aſſeſſed in ſuch court where ſuch convic- 
tion ſhould be, &c. then by par. 3. which fixes the penalty for for- 
ging a bond, &c. which is the preſent caſe, it is enacted, that if 
any perſon ſhall be convicted by any of the ways or means afore- 
{aid, he ſhall pay to the party grieved his double coſts and dama- 
ges, to be found or aſſeſſed in ſuch court where ſuch conviction 
hall he, Gc. So that by the plain proviſion of the act the Star 
Chamber had power to aſſeſs theſe damages and coſts, and upon 


| that the caſes cited were founded. So in forgery of falſe deeds 


te jury might give the damages, &©c. But in an indictment no 
ges were to be given at common law; and therefore ſince no 


have 
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have been given by the court upon ſuch an indictment; the court 
thought it required confideration, whether it could be done, ang 
by what methods they ſhould inform themſelves what the dam 

were, &c. and that therefore this coming on towards the cloſe cf 
Trin. term 1728. if the proſecutrix inſiſted upon the damages, it 


muſt go over till the next term. And thereupon the proſecutor's 


counſel, being very defirous to have judgment, they waived the 
conſideration of the damages and coſts, and prayed their judgment 
as to the reſt according to the ſtatute, Whereupon judgment wy 
given againſt the defendant Thomas Hays, that he ſhould be ſet 


upon the pillory at Charing Croſs ſuch a day, and there have one 
of his hears cut off, and ſhould be impriſoned for one whole yer 
without bail or mainpriſe. And accordingly he did ſtand in the 


pillory, and one of his ears was cut off, 


Evans ver/ Hicks. 


ULE upon hearing counſel of both ſides was made, to dil 
charge the defendant out of execution, by virtue of the ſtatute 


R 


of 7 Ann. cap. 12. it being made appear to the court, that he wa 


a domeſtick ſervant of the envoy from the elector Palatine, vis. 


his ſecretary, and that all the ſteps preſcribed by the act were pur- 


ſued, May 25, 1728, 


ls 


FP 


2 Georgii 2. regis. B. R. 1727. 


Edward King and Judith his wife ve. Thomas Jones: 


Error. 


Intr. Hil. 13 Geo. 1. B. R. Rot. 470. 8.0. 2 Str. 

72 Jones brought an action upon the caſe upon ſeveral pro- Covertare of 

miſes in this court by original againſt the defendant Judith as = * 

2 feme ſole by the name of Judith Parnell; and declared that gun * 

ſhe was indebted to the plaintiff 22d of Ocrober 1726. in 2031. Sc. cannot abate 

for goods ſold and delivered, &c. The defendant Judith pleaded . 
in this manner; et praedicta Fuditba King quae arreſtata fuit per 
nomen Juditbae Parnell by her attorney pleaded non aſſumpſit. Up- 

on which iſſue being joined, at the aſſiſes a verdi& was found for 

the plaintiff, for 41/7. 18s. and coſts 40s. Upon which judgment 
was given for the plaintiff Jones for the damages and coſts de incre- 
mento, in all 647, Thereupon an entry was made upon the record, 
that die lunge in tribus Paſchae 13 Geo, 1, veniunt quidam Edwardus 
King et praedicta Judith in propriis perſonts ſuis, and produced a 
writ of error de et ſuper praemiſſis pracdictis, which writ follows in 
haec verba; which was a writ of error directed to the juſtices of the 
King's Bench, reciting that in recordo et proceſſu acetiam in red- 
ditione judicii loguelae quae fuit in curia noftra, coram nobis inter 
Thomam Jones et Fuditham uxorem Edwardi King per nomen Judit hae 
Parnell, &c. poſleague, &c. veninut fraedifti Edwardus King et 
Juditha per nomina Edwardi King et Judithae uxoris ejus by their 
attorney, and aſſign for error, that it appears in the ſaid record, that 
the ſaid Judith comperuit et placitavit in placito praedicto ut fe- 
mina ſola per attornatum ſium, ubi in facto eadem Juditlu tent- 
pore comparentiae et placitationis praedicło fuit cooperta cum ifſo prae- 
fato Edwards King viro ſuo, vis. apud, Sc. et fic eadem Tuditha 
_ tempore camparentiae praediftae non facere ſet nominare aliguem at- 
tornatum nec comperuiſſe aut placitaſſe deburt fine praedicto viro ſus, 
Sc. Tones the defendant in error came in, and after feveral impar- 
9 N langes 


9 


1526 Trin. Term 2 Georgii 2. regis. 


- * 


m. 


lances pleaded to the/ aſſignment of errors, that the ſaid Edward 
King and Judith ad aicendum ſeu allegandum pro errore ad judicium 
praedictum revocandum quod ipſa eadem Juditha praeditio tempore 
cooperta fuit cum ipſo pracfato Eduardo King prout ſuperius pro er. 
rore per praedictas Edwardum et Juditham allegatur admitti non 


| debent quia dicit quod he the ſaid Thomas Jones 18 October 13 Ges. 


1. ſued out of Chancery a writ againſt the ſaid Judith as a feme 
ſole, de et in placito praedicto in recordo praedicto mentionato, and 
ſo ſets it out at large; and that the ſheriff of Surrey returned a 
nicbil, whereupon a capias iſſued againſt the ſaid Judith, upon 
which the ſheriff returned a non fuit inventa; whereupon he ſued 
out a teftatum into Middleſex, to which the ſheriff returned a 
cepi, and that he had her body ready, &c. and that then and there 
in this court vent praedictus Edwardus King in propria perſona ſua, 
et quidam Johannes Kitſon in propria perſona ſua, and the ſaid Eg. 
ward King and John entered into a recogniſance to the ſaid Eduard 
Jones in 80/1, under this condition, that /i contingeret eandem Ju- 


ditham, in praedicto placito convinci, that ſhe the ſaid Judith ſhould 


pay the ſaid Jones the damages recovered, or render her body to the 
cuſtody of the marſhal of the Mar/ſbalſea of this court, Sc. prout 
patet fer recordum fraediftorum ſeparalium brevium et retornorum 
eorundem brevium ac per recordum recognitionis praediflae hic in curia 
de. recordo reſidentia plenius liguet et apparet, &c. unde petit judi- 
cium fi praedicti Edwardus King et Juditha contra recognitionem 
praediftam fic ut praefertur de recordo remanentem ad dicendum ſeu 
allegandum quod praedicta Juditha praedicto tempore fuit cooperta 
cum ipſo praefato Eduardo King prout ſuperius pro errore per ipſis 
Edwardum et Fuditham allegatur admitti debeant, &c. et quod ju- 
dicium praedictum in omnibus affimetur, &c. To which plea in 


bar of the aſſignment of errors there was a demurrer, and joinder 


in demurrer. 


And ſerjeant Chapple for the plaintiffs in error inſiſted, that the 
error aſſigned being a matter of fact, viz, coverture, it was con- 
felled by the plea to the aſſignment of errors; in the ſame manner 
as it infancy is aſſigned for error, it is confeſſed by a plea of in nullo 
eft erratum; and in that caſe, if the defendant in error would con- 
teſt it, he ought to take iſſue upon it. 1 Lev. 294. Grell ver. 
Richards; and Raym, 231. Oakeover ver. Overbury, Then the 
coverture being confeſſed, the judgment is erroneous, for a fem? 
covert cannot appear by attorney; and if ſhe does, and judgment is 
given againſt her, her huſband and ſhe ſhall join in a writ of error, 
and reverſe the judgment. So is 18 E. 4. 4. Br. error 173. Br. 
joinder in action 88. & 1 Roll. Ab. 748. pl. 18. Hayward ver/. 
Williams. Stile 254, 280. where an action was brought againſt 
a feme covert as a feme ſole, and ſhe pleaded to ifſue as a feme 2 

| = 


| 
| 
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| 
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4 afterwards judgment was given againſt her, and ſhe was took 
in execution; ſhe and her husband may bring a writ of error, other- 
wiſe her husband would be prejudiced in the loſs of her company 
and care about bis family; and he has no other means to help him- 
ſelf. But in caſe of a fine, the husband may enter and avoid it. 
And in 1 Rol. Ab. 759. Edwards verſ. Simpſon, which is the like 
caſe, it is ſaid, that they may aſſign for error, that ſhe was a feme 
covert at the time of the appearance and plea, And ſo the error is: 
aſſigned in this caſe ; and therefore he prayed, that judgment might 
be reverſed. ” 


Serjeant Whitaker for the defendant in error inſiſted upon it, that 
the judgment was well given, and ought to be affirmed. For. 1. he 
ſaid, that the original writ was well brought, for Judith at the time 
of the ſuing of the original, capias and teſtatum, was a feme ſole, for 
the aſſignment of error is, that ſhe was a married woman fempore 
conparentiae ſuae, &c, Then when a writ is well ſued out, a de- 
fendant or tenant cannot by his own act abate the plaintiff or de- 
mandant's writ, Litt. ſect. 410. Co. Li. 248. 6. And though Ju- 
dith might marry, ſhe could not defeat the plaintiff's writ thereby. 
2, She has pleaded as a feme ſole, et praedicta Fuditha King who 
was arreſted by the name of Judith Parne!l., Now the praedicta 


makes that ill pleading, for ſhe confeſſes herſelf the ſame perſon, 


and a feme fole ; for which purpoſe he cited 1 Lutw. 22, 23. 2 Cro, 
492. 2 Ro. Rep. 50, 88. Forteſcue verſ. Sir Fohn Markham, 3. 
He infiſted that Edward King was eſtopped by the recogniſance he 
entred into, to aſſign this for error, he having entered into the re- 
cogniſance for Judith's appearance as a feme ſole. 


But the court were of opinion, that ſince the writ was ſued out 
right at firſt againſt Judith as a feme ſole, ſhe could not by her own 
act defeat the plaintiff's writ. And therefore this caſe was plainly 
diſtinguiſhable from the caſes cited out of Brook and Ro. Abr. for 


there the defendant was a feme covert at the ſuing the writ ; but 


here the was at that time and after a feme ſole. And in 2 Ro. Rep. 


555 Mich. 16 Jac. 1. Haydon verſ. Miller, becauſe it did not ſuf- 
ciently appear to the court, that ſhe was covert at the time of the 


original proceſs ſued out, which ought to be expreſly averred in the 
alignment of the error, judgment was there affirmed ; which was a 
caſe of the like nature as this. And the court aftirmed this judg- 


ment July 40 1728. 
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S. C. 2 Stra. 


811. 


Quinden. Trin. 
is on a Sun- 
day. 


— 


The King ver/. Mr. Gumley & 1 


N information was exhibited againſt the defendants, for a preat 
aſſault, battery and wounding, committed by them upon Vi. 


Eins the printer, &c. And on not guilty pleaded, it was tried be- 


fore me at Guildhall, and the defendants were found guilty. And 


Mr. Fazakerley and Mr. Bootle moved in arreſt of judgment, that 


the diſtringas was returnable die Martis proxime foft quindenam Tri. 
nitatis, and the day of niſi prius was die lunae proxime poſt quinde- 
nam Trinitatis; that Trinity Sunday was Fune the 16th, and that 


 oftab. Trinitatis was the Monday ſeven- night after, which was the 


25th of June, and that the quindena Trinitatis was the Monday 
fortnight after Trinity Sunday, which was the 1ſt of Fuly ; then 
the dies lunae proxi me poſt quindenam Trinitatis would be 8 Fu 
But the diſtringas was returnable die Martis proxime poſt quin- 
denam Trinitatis, which was July 2. and by conſequence the day 


in bank was before the day of ui prius; and therefore that this 
trial being had 1 July, which was before the day of nf prius, and 


S. C. 3 Sus. 
810. 


Auacl ment 
againſt a wit- 


nes for not 


attending a 
wal, 


in truth was the quindena Trinitatis, that therefore the trial wa 
without authority, and the verdict ought to be ſet aſide. And 
they cited 33 H. 6. 45. and Dyer gy. that a verdict taken after 
the day in bank was ill. But the court was of opinion, that Sur- 
day the 24th was the guindena Trinitatis, and the return-day ; for 
all quindena's, octabis's, Ic. are incluſive ; and then die lunae proxine 
poſt quindenam Trinitatis was July 1. and the trial right. Salt, 
626. Harvey againſt Broad, and Davies verſ. Salter, Shower bo. 
Whitmore verſj. manucaptors of Wheeler, adjudged in point. 6 Mod. 
148, 159, 250, And the exception was over- ruled, Fuly 10, 
1728. | : | 


Wyat ver/. Winkford. 


M R. Gapper moved laſt Eafter term for an attachment again 
" Rolf” Baily, for not attending at the aſſiſes at Wincheſter, i0 


give his evidence, to prove the hand of a ſteward of a manor ton 


copy of court-roll, being /ubpoenaed and having received one goin 
for his charges, and being promiſed to have one guinea fer gien 
while there, and his charges paid. And a rule was made, to ſhev 


cauſe, Cc. And now 2 July in this term ſerjeant Baines move" 


to diſcharge the rule, for that an attachment ought not to go, but 
the party injured had his action upon the ſtatute of Flix. And be 
laid, that ſuch a rule had been granted by the King's Bench between 
Hammond and Stemart; but upon ſhewing cauſe, the rule was at- 

0 . tet ward 


— 
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ter wards diſcharged. And he ſaid alſo, that ſuch a hs was granted 
- againſt one Fo. Raſſington, Mich. 10 Geo. Nov. 28. between Daliſon 
and Aland, for not appearing at Guildhall before lord chief baron 
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Mountague, being ſubpoenaed as a witneſs; but that rule was after 
diſcharged. But the court in this caſe thought it was a good foun- 
dation for an attachment, the diſobedience to the ſubpoena being a 
contempt to the court; and though an action might be brought on 
the ſtatute, yet that was a more dilatory method, and more diffi- 
cult to proceed in, which encouraged witneſſes not attending fre- 
quently upon the trials, at which they were /ubpoenaed to appear and 
give evidence. And therefore the rule was made abſolute, July 2. 
The original rule was granted May 21, 1728. | 


John Harriſon ver/. Thomas Bottomley. Error. C. B. 


Intr. Paſch. 13 Geor. GC: B. Rot. 582. & Paſch. | - Dc 
"1 on © BR © . 
Arriſon brought an ation of trover opainſt Bottomley in the what a ſuff- 


Common Pleas, and among other things declared for una far- cient certainty 
cella ſegeſtrium involucrorum et funium, Anglice pack-cloths, tap- er. 


pers and cords, &c. and the defendant having let judgment go by 


nibil dicit, a writ of inquiry was executed, and intire damages 

found for the plaintiff, and final judgment given for him in the 

Common Pleas, Upon which Bottomley ſued this writ of error, 

returnable in the King's Bench. And the error aſſigned was, that 

parcella was too uncertain a deſcription, that no body could tell 

what quantity was meant thereby; and to prove it ſeveral caſes 

were cited. Cro. Eliz. 865. Granvel verſ. Rhobotham. In trover 

de una parcella piſcium, Anglice ling, after verdict the judgment 

was reverſed, - becauſe parcella was an uncertain deſcription. 

2 Lev. 176. Hicks verſ. Pendarvis, trover de quadam farcella 

lintea, judgment after verdict was arreſted for the incertainty. So 

in 2 Lev. 295. Wade verſ. Hatcher, treſpaſs for taking unam par- 

cellam penſarum laniarum, Anglice a quantity of linen yarn, judg- 

ment ſtayed after verdi& for the plaintiff. And a caſe was cited to 

have been in this court, Trin. 1 Geo. Kempſter ver/. Nelſon, where Kempſter 
a replevin brought pro parcella panni lintei was adjudged not to lic YO 
for the incertainty, | 


Mr. Lee for the defendant in error ſaid, the caſe of Kempſter 
was intirely different, for there was to be judgment for a return of 
the thing itſelf; but this action being — to recover damages, it 
was certain enough, And ſo it was held, Stiles 199. Graves ver/. 
Drake, trover pro ſex parcellis plumbi cinerei, Anglice pewter 

| | | . 9 O a pPortimgets; 


ti 


porringers; where it was adjudged good. And 1 Lev. zog. Jemy 
verſ. Norris, where it was adjudged, that a quantum meruit 


trover, damages only being to be recovered, for finding which the 
jury had proof before them. After conſideration of the caſes, the 
court were of opinion, that parcel ſhould be looked on as an intire 
thing, the ſame as a bundle; and therefore affirmed the judgment, 


White, 


2 Stra. 827, : | 
2 ora. 827. trover for a parcel of diamonds, among ſeveral other things ; and 


the ſame exception was taken, and judgment was affirmed, Hol. 
2 Geo. 2. Feb. 7. 1718, which was entred Paſchae 1 Geo. 2. C. B. 
Not. 434. and in B. R. M. 2 Geo. 2, Rot, . 


John Watkins ver/; Walter Weſt and William Weſt. 


an treſpaſs un I away; the defendants pleaded, that the town of Uſe in the 
er the proceſs . k 

of an inferior County of Monmouth 1s an ancient borough ; that there had been 

court, how to there from time out of mind a court of record held coram praepojito 

be pleaded. ojreſden burgi pro tempore exiſtente of all perſonal actions ariſing 

within the ſaid borough, and that before the time when, &c. at 

the ſaid court of record held at the faid borough ſecundum con ſuelu- 

dinem et uſum ejuſdem burgi 23 Apr. 12 Geo. 1. before the then 

provoſt, one Anne Hughs levied a plaint in treſpaſs upon the caſe 

againſt. the plaintiff Watkins, &c. and then and there prayed pro- 


— * 1 G I » 
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Sc. there iſſued out of the ſaid court, according to the cuſtom 
aforeſaid, a certain precept in writing to the bailiffs of the ſaid bo- 
rough directed, whereby by the ſaid court praeceptum furt eiſdem bal- 


N 


4 — 2 — — 


arent ſeu oliquis eorum attachiaret praedictum the plaintiff per bona 
et catalla ſua infra burgum praedictum, ſo that he ſhould appear 
at the next court to be held the 26th of April to anſwer the ſaid 
Anne: which precept was afterwards and before the return, vis. 


_ - 1 ny I ae ee ee cc 4 * . — — _— - 
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aforeſaid, within the juriſdiction of the ſaid court, to the defendants 
adtunc ballivis curiae illius exiſtentibus in forma juris exequendum, by 
virtue of which precept the ſaid defendants then bailiffs and officers 


cot the ſaid 243d of April, at the borough aforeſaid, and within the 
juriſdiction of the ſaid court, the ſaid plaintiff by his goods l de- 
1 | - claration 


C2 a 


quadam parcella fili was good, and it was held, ſo it would be in 


Grabam verſ. Tuly the ſecond, 1728. There was another caſe between Vite 
and Graham, upon a writ of error brought to reverſe a judgment in 


Intr. Hil. 1 Geo. 2. B. R. Rot. 163 or 164, 


Juſtibeation | N treſpaſs for taking the plaintiffs goods, and carrying them 


cels againſt the plaintiff, &c. des then and there at the ſame court, 


lwois miniftris diftae curiae exiſtentibus et eorum cuilibet, quod attachi- 


the ſaid 23d of April, delivered by the ſaid Anne at the borough 


of the ſaid court being at the requeſt of the ſaid Anne then and 
there made, afterwards and before the return of the precept, ſcili- 


2 — — Land 
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claration mentioned did attach, to be at the then next court of the 
{aid borough to be held at the faid borough the ſaid 26th of April, 
to anſwer the ſaid Anne, &c. and took and carried away the ſaid 
goods, and detained them, with intent to redeliver them to the ſaid 
plaintiff upon his appearance in the ſaid court at the return of the 
laid precept, to anſwer the ſaid Anne, Ce. and that they returned 
the precept to the then next court, &c. which was the ſame taking 
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and carrying away of the goode, Sc. and traverſe the taking, &c. 


the day laid in the declaration, or at any time before the iſſuing, 
or after the return of that precept, Sc. The plaintiff demurred to 
the plea, and the defendant joined in demurrer. And judgment 
was given for the plaintiff, that the plea was ill, becauſe the juſti- 
fication is under a precept directed to the bailiffs of the borough, be- 
ing officers of the court; but the defendants aver, that they were 
bulliffs of the court and officers, but don't aver that they were bai- 
lif; of the borough; and if they were not, though they might be 
bailiffs of the court and officers of the court, yet the precept was 
not directed to them, and then they could not execute it, nor ju- 
ſtify under it. For there might be both bailiffs of the borough, 
and alſo bailiffs of the court, diſtinct officers; but the precept was 
only directed to the bailiffs of the borough, but it was not directed 
to the bailiffs of the court, nor to the officers of the court. TFuly 5, 
1728, I cited the caſe of Britton verſ. Cole, adjudged Hil. ꝙ Wil. z. 
B. R. 1697. where in treſpaſs for taking ſheep, &c. the defen- 
dant pleaded, that a levari facias iſſued out of the Exchequer di- 


Ante, 305. 
Comyns 51. 
1 Salk. 395. 


reted to the ſheriff of Glouceſter, to levy iſſues and profits of lands 


found in an inquiſition upon an outlawry againſt Creſſet at the de- 
tendant's ſuit, by virtue of which writ the ſheriff made a precept to 
Anthony and Joſeph Powell, commanding them to levy, and that 


te defendant requeſted Anthony and Joſephb Powell to take the cattle 
in the declaration, becauſè they were levant and couchant upon the 
land, ſuper quo John Potoell and Joſeph Powell took the cattle, &c. 


held that John Powell could not juſtify executing the proceſs, he 


not being named in the warrant, but a meer ſtranger, 


Canning ver /. Wright. Error. C. B. 
Intr. Mich. x Geo. 2. B. R. Rot, 389. 


E RROR was brought by Canning to reverſe a judgment given 
againſt him in the Common Pleas, after verdi& in ejectment, 
wherein he was defendant. The writ of error was Zefte 23 Offober 
12. Geo. 1. and returnable oftabis Martini Mich. term 12 Geo. 1. 
And by the record certified the judgment appeared not to be given 
ull Hi. term following, 12 Geo. 1. whereupon it was held clearly, 
| | the 
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the record was not well removed by this writ of error. Then Mr. 
Parker for the plaintiff in error moved, that the writ of error 
might be amended by the ſtatute of 5 Geo. 1. cap. 13. But upon 
reading the ſtatute, we were clear of opinion, it could not be 
done, for it would be to amend the writ contrary to the truth of 


the caſe, for the judgment in fact was not given till Hz], term 


Writ of error 


where not 
amendable. 


12 Geo. 1. and therefore this was not ſuch a variance as was in- 


tended to be amended by that act. The motion for an amendment 


was denied, July 2, 1728. See 1 Siderf. 104. 


Elkins ver /. Paine. 


ELKINS recovered judgment in a ſcire facias againſt Paine, 
Field, and two others, in the Marſhalſea, as bail for one Cs. 
by ; and Paine and Field only brought a writ of error, which wa 
ill, and the record not removed thereby. Mr, Parker moved, that 
this wiit of error might be amended by virtue of the ſtatute cf 
5 Geo. 1. cap. 13. Put the court held, the writ was not amend- 
able, the other defendants not having joined in the writ of error, 
And the writ of error was quaſhed. Intr. Hil. 1 Geo, 2, B. R. 


Rot. | 


Jacob Lopes Henriques, Judah Senior Henriques, Ifaac 


8. C. 2 Stra. 
807. 


1 Stra. 612. 


Senior Henriques, William Hubbald, and Charles 
Nelſon, againſt the general privileged Dutch company 
trading to the Weſt Indies. 


Intr. Paſch. 11 Geo. rt. -C. B. Rot. 417. et Intr. 
Trin. 2 Geo. 2. B. R. Rot. | 


| N a writ of error brought by Henrigues and the others, to te- 
verſe a judgment given againſt them by the court of Common 
Pleas in a /cire facias brought againſt them by the Dutch Weſt India 
company, upon their recogniſance as bail for one Jacob Senior 


Henriques Van Moyſes in an action upon the caſe for money lent 


brought againſt him by the ſaid company, by which recogniſance 
the plaintiffs in error obliged themſelves jointly and feverally in 
the ſum. of 20000/. The caſe appeared to be thus; The ſcrre facts 
was ſued out Hil, term 10 Geo. 1. returnable ofabis purif. at the 
return of which ſcire ſacias the ſaid company appeared by #illion 
Bordrigge their attorney, and the ſheriff having returned a , 
fect, the plaintiffs in error appeared by William Gilbert their at- 
torney, and imparled to the firſt return of Eaſter term then next a 
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and then pleaded, there was no record of any ſuch recogniſance as 
was ſet out in the ſcrre facias. To which the company replied, 
that there was ſuch a record. Whereupon judgment was given by 
the court of Common Pleas, that there is ſuch a record, and judg- 
ment was, that the ſaid company ſhould have execution againſt the 
{aid plaintiffs in error ſeverally for the ſaid ſeveral ſums of 200001. 
by them ſeverally acknowledged; conſideratum eft etiam, that the ſaid 
company recover againſt the plaintiffs in error 6/. 10s. pro dammis 


mifis et cuſtagits ſuis quae ſuſtinuerunt occaſione dilationis executionis 


praedictae, to the ſaid company ad requiſitionem ſuam fer curiam hic 
adjudicata juxta formam jlatuti, Cc. Upon this writ Mr. Strange 
counſel for the plaintiffs in error inſiſted upon two errors, The 
firſt was, that the plaintiffs in error had among others aſſigned want 
of warrants of attorney on record, and upon a certiorari directed 
to the chief juſtice of the Common Pleas he had certified there 
were no warrants of attorney of Hilary and Eaſter terms in the 
11th year of the Jate King, but the defendants in error having ſug- 
geſted, that there were warrants of attorney of Eaſter term in the 
11th year of the late King, another certiorari was granted to the 
chief juſtice of the Common Pleas, &c. to which he had returned 
warrants of attorney in this cauſe both by the plaintiffs and de- 
fendants of Eaſter term in the eleventh of the Jate King. But 
Mr. Strange inſiſted, thoſe were not good warrants, becauſe they 
were warrants of Eaſter term, whereas the /tire factas was return- 
able cfabrs Purificationts in Hil. term, at which day the plaintiff 
below came by his ſaid attorney, but the warrant returned is a 
warrant of Eaſter term following, which could not be a warrant 
to appear the Hilary term before. To which it was anſwered by 
Mr. Reeve for the defendants in error, that a warrant of attorney 
might have been entered at any time before judgment. 41 Ed. 3. 1.6. 
1 Rell, Abr. tit. Attorney J. But by the 32 Hen. 8. cap. 30. par. 2. 
atturnies are to enter their warrants of record of the ſame term the 
fue is entred on record; and by the 18th of Els. cap. 14. attor- 
nics are to deliver in their warrants to be entred or filed on record, 
in ſuch manner and form as theretofore by the laws or ſtatutes they 
ought to have done. And the ſtatute of 4 Ann. cap. 16. gives no 
direction when the warrants of attorney are to be filed; but only 
lays, ſo that there be warrants of attorney duly filed according to 
the law as is now uſed. And in the preſent caſe the warrant of 


attorney is entred of the ſame term the placita is of, Eaſter term 


11 Geo, 1. And he cited a caſe in this court adjudged Tin. 
8 Geo. 1. between Nele and Caldicot; where in error upon a judg- 
ment of the Common Pleas want of a warrant of attorney was al- 
hened for error, and a warrant was returned upon a certiorari di- 
rected to the chief juſtice of the Common Pleas of a term ſubſe- 
quent to the placita; and it was held to be no error. And the 

9 P court 
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court were unanimouſly of opinion, that this was no error in the 
preſent caſe, for the reaſons given by Mr Reeve, | 


Then Mr. Strange aſſigned his other error, which was, that by 

8 9 V. z. cap. 10. par. 3. coſts of ſuit are only given to the 
_ plaintiff in a ire facias, if he obtains judgment or an award of 
execution againſt ' the defendant after plea pleaded, or demurrer 
joined. But in this caſe the court of Common Pleas have given 
judgment, that the plaintiff ſhall recover againſt the defendant 61, 
105. pro damnis miſis et cuſtagiis ſuis occafione dilationis executionis, 
Sc. whereas they have no power to give damages for the delay of 
the execution. To which Mr. Reeve offered as an anſwer, that 
the damages occaſioned by the delay of execution were the coſts 
and charges the plaintiff was put to in ſuing the ſcire facias, and 
by conſequence were his coſts of the ſuit; and that the word damna 
imported in this caſe no more. 2. He ſaid, that the judgment was 
for two diſtin& things, one an award of execution of a ſcire 
facias, for the ſum contained in the recogniſance, and the other 
for theſe damna; and therefore if the laſt was erroneous, that part 
of the judgment for the 67. 105. might be reverſed, but the award 
of execution ſhould be confirmed. And for that he cited a caſe 
between Green and Waller, intr, Hil. 13 V. z. B. R. Rot. 20, where 
in a writ of error brought here to reverſe a judgment of the King's 
Bench in Ireland, which affirmed a judgment of the Common Pleas 
in Ireland, in debt upon a bond; and upon a demurrer after ſpecial 
pleading, the judgment of the King's Bench affirmed the judgment 
of the Common Pleas in Ireland, and further gave coſts upon the 
affirmance; and as to that part of the judgment as to coſts the entry 
was, confideratum eſi quod the plaintiff in the original action recupe- 
raret inſtead of recuperet, which was held error: the court of King's 
Bench here affirmed the judgment of the King's Bench in Ireland, 
which affirmcd the judgment of the Common Pleas there, and te- 
verſed the judgment of the King's Bench in Ireland which gave the 
coſts. And the court were all of opinion, that the judgment as to 
the 6/7. 106. pro damnis mifis et cuſtagiis was erroneous, and there- 
fore they reverſed the judgment as to that, and affirmed the judg- 
ment as to the adjudication of execution, and awarded execution 
againſt the ſeveral plaintiffs in error, only for the ſums in the recog- 

niſance. July 5, 1728. | | 
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Afterwards theſe plaintiffs in error brought a writ of error in 
parliament upon this judgment given by the court of King's Bench, 
which was heard by the houſe of Lords, April 25, 1730. And 
be ſides the errors infiſted on in the King's Bench, the plaintiffs in 
error by their counſel, Mr. Bootle and Mr. Wynne infiſted, that 
no recogniſance in England could be given to this 8 
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e legiata ſocietas Belgica ad Indos occidentales negotians, for that 
the law of England does not take notice of any foreign corporation, 
nor can any foreign corporation in their corporate name and capa- 
city maintain any action at common law in this kingdom, and that 
therefore the recogniſance was void in law. 2. They inſiſted, that 
if any ſuch recogniſance could be acknowledged to this pretended 
company, yet no ſuit could be upon it here, without ſetting out 
the proper names of the perſons concerned, who make the com- 
pany, and how conſtituted or privileged, and alleging the recogni- 
{ance to be entred into by them per nomen of ſuch a company. And 
if judgment had been for the plaintiffs in error againſt this pretended 
company, the plaintiffs could not have levied their coſts upon them. 
But to this it was anſwered by Mr. Reeve and Mr. Fazakerley for 
the company, that the plaintiffs were eſtopped by their recogniſance, 
to ſay there was no ſuch company. And where an action is brought 
by a corporation, they need not ſhew how they were incorporated ; 
for if the name is proper for a corporation, they need not ſhew how 
they were incorporated, becauſe the name argues a corporation ; 
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t but upon the general iſſue pleaded by the defendant the plaintiffs 
d muſt prove they are a corporation, Hob. 211. Norris ver. Staps. 
e And the judgment of the King's Bench was affirmed by the houſe 
e of Lords, Saturday, April 25, 1730. and the plaintiffs in error 


| ordered to pay 1007. coſts. 


Note, the original action brought by this company againſt Jacob Dutch Wel 


| y 1 _ India com- 
Senior Henriques Van Moyſes was an action upon the caſe upon ſe — Mis 


e veral promiſes, viz. for money lent, &c. and non afſumpfit pleaded. riques Van 
y The cauſe was cried before lord chief juſtice King at niſi prius in the Moyſes. 
— Common Pleas, Michaelmas term 1734. upon which trial the caſe 


appeared to be, that Jacob Senior Henriques Van Moyſes became 


'Y indebted to the company in 180,000 guilders, amounting to about 
- 17,390 l. ferling, for ſo much borrowed of them in the bank of 
1c Amſterdam, and obliged himſelf by contract, to repay the ſame 
0 with intereſt; and for further ſecuring thereof, he pledged to the 
e- company ſeveral ſhares of Meſt-India ſtock, which upon his ab- 
2 ſconding were ſold by decree of the court of Schepens for 60,900 
n guilders, toward fatisfation of the debt and intereſt, And for the 
g- reſt of the money borrowed this action was brought. And upon 
the trial, lord chancellor King told me, he made the plaintiffs give 

in evidence the proper inſtruments whereby by the law of Holland 

in they were effectually created a coporation there. And after hearing 
b, the objections made by the counſel for Jacob Senior Henriques Van 
d Moyſes, he directed the jury to find for the plaintiffs; who accord- 
in ingly did, and gave them 13, 720. damages. And afterwards a 


motion was made in the Common Pleas to ſet aſide the verdict, but 
by the unanimous opinion of that court the motion was denied. i 
: 5 Mich. 
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814. 
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Robert Moore, Eſq; and the lady Anne his wife, again} 
12 George Jones, Eſq; 


Intr. Paſch. 1 Geo. 2. B. R. Rot. et intr. Mich. 


1 Geo. 2. C. B. Rot. 879. 


Obert Mcore and the lady Anne his wife brought a writ of 
error returnable in the King's Bench, upon a judgment given 
againſt them in the Common Pleas in an action of covenant, 

brought againſt them by George Jones, Eſq; in which the plaintiff 
Jones declared, gued cum per quoddam ſcriptum factum apud Mel 
monaſterium (the action being laid in Middleſex) in comitatu prae- 
diflo, 6th of Decemb. 1715, by which writing, Cc. Anne countels 
dowager of Sufſex, Charles Skelton, Eſq; and lady Barbara his 
wife, and the ſaid Aune wife of the ſaid Robert Moore, by the 
name of the honourable the lady Anne Leonard, granted to the ſaid 
George Jones, pro ejus conſilio tunc impenſo et impoſterum impendend) 
to the ſaid countels of Saſſex, and Charles, and lady Barbara his 
wife, and the ſaid lady Anne, gol. to the ſaid George and his 
aſſigns, exinde tunc for and during the natural life of the {aid 
George, if the ſaid counteſs of Suſſex, and Charles and lady Bar- 
bara his wife, and lady Anne, or any of them ſhould ſo long live, 
payable half-yearly, &c. then the declaration ſets out a joint and 
teveral covenant from the ſaid counteſs, Charles Skelton and lady 


Anne, for the payment of the ſaid annuity, and afligns a breach 


in non-payment of ſeveral half-yearly payments of the ſaid annuity, 
ad damnum of the plaintiff Jenes 3001, Upon oyer prayed by the 
defendants /cripti in narratione praedicti Georgii mentionati, the 
writing is ſet out in haec verba, which imported a grant of an an- 
nuity as ſet out in the declaration, and concludes, In witneſs where- 
of we have hereunto ſet our hands and ſeals the 6th of December 

1 . 1715. 
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1715. After cer of which writing the defendants pleaded in bar, 
that the plaintiff George after the 2gth of September 1723 (for non- 
payment of arrears of the annuity incurred after the day of the 
breach being aſſigned) to any of the ſaid parties, confilium non im- 
j-ndit, To which plea the plaintiff George demurred generally. 


After which the record goes on, ſuper quo praedicti Rebertus et 


Anna, licet ſolemniter exacti, ad jungendum in moratione in lege cum 


fraefato Georgio non veniunt, ſed defaltam fecere ; ob quod, Sc. an 
interlocutory judgment was given for the plaintiff Jones, and a writ 
of inquiry awarded and executed, and damages found, 2 gol. Ge. 
and final judgment given for the plaintiff, Upon which this writ 
of error was brought. And three errors were inſiſted upon by the 
counſel for the plaintiffs in error, 


1. The firſt was, that it did not appear by the declaration, that 
the writing mentioned in the declaration was the deed of the de- 
fendant, Sc. for if it was not, an action of covenant could not be 
maintained upon it. 


2. That the breaches were ill aſſigned for the non-payment of 
the annuity, which were aſſigned in this manner, viz. quod prae- 
dia comitiſſa Suſſex, Carolus et domina Barbara uxor ejus, et prae- 


dita domina Anna dum ipſa ſola fuit, et praedicti Robertus et do- 


nina Anna poſt ſponſalia inter eos celebrata, non ſatisfecerunt five 


falverunt, nec eorum aliquis ſatisfecit five ſolvit, neque eorum altquis 
cauſavit ſatisſieri frve folvi, eidem Georgio five aſſignatis ſuis ſummam 
viginti quinque librarum de praedicta annutate quinquaginta librarum 
eidem Georgio debitam ſuper viceſimum quintum diem Martii anno Do- 
mini 1723. and ſo in the ſame manner alleges the non-payment of 
ſeveral ſubſequent half-yearly payments, &c. | 


3- The third error was, that the reaſon of the judgment of the 
Common Pleas. was, becauſe the plaintiff in error and defendant 
below did not join in demurrer, and yet judgment was given againſt 
him, 2s upon default, which could be only when a day was given ; 
but no day was given him here, and therefore the judgment thould 
rather haye been entred as upon a nibil dicit. 


This caſe was argued three ſeveral times, by Mr, Filmer, Mr. 


Wine and Mr. Robinſon, for the plaintiffs in error, and by Mr.“ 


Reeve, Mr. ſerjeant Chapple and Mr. Huſſey, for the defendant in 
error, And the counſel for 'the plaintiffs in error inſiſted upon it, 
that it could not be diſputed, but that an action of covenant muſt 
be grounded on a deed ; that in this caſe the writing mentioned in 
the declaration did not appear to be a deed, for it was neither men- 
Uoned to be ſealed, nor any technical word uſed in the declaration, 


92. | | that 
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that imported a deed, as factum, indenturam, &c. and they relied 
upon the caſe of Southwel verſ. Brown, Trin. 39Eliz. B. R. Cry, 
Eliz. 571. where in covenant the plaintiff declared, that the de- 
fendant per ſcriptum articulorum, made between the defendant on 
the one part and the plaintiff on the other, convenit, &c. and after 


verdict for the plaintiff, the declaration was adjudged to be ill, he. 


cauſe it was not alleged, that the writing was figillo defendentis 
figillatum. But if the word faFum had been in inſtead of ſcriptum, 
or it had been ſcriptum factum, it might have been good. 80 in 
3 Lev. 234. Blenberbaſſet verſ. Peirſon; in defeaſance of a con- 
dition of a bond the defendant pleaded, that the plaintiff per 
ſcriptum firm ſub manu ſua ſignatum agreed to inlarge the time of 
payment of the money compriſed in the condition; and it was ad- 
judged, the plea was ill, becauſe this writing ſet out in the plea 
did not import a deed, but the defeaſance muſt be by deed, 


On the other ſide it was argued by the counſel for the defendant. 
in error, that it ſufficiently appeared by this declaration, that the 


writing upon which the plaintiff declared muſt be took to be a deed, 
and ſhould be ſo intended to be by the court; that delivery of the 
deed is eſſential to the eſſence of a deed, and yet there is no occaſion 
to aver in the declaration, it was delivered. That to declare that 


J. S. per ſcriptum ſuum obligatorium, without ſaying figillo ſuo 


z Ventr. 107. /igtllatum, conceſſit ſe teneri, &c. is good, Cro. Elix. 747. Peirſon 


verſ. Hodges, Cro. Fac. 420. Aſhmore verſ. Rapley. 1 Ventr. 70. 
Green verſ. Cubit, Yet in propriety of exprefſion that does not 
import it was a deed, but may equally be trae of a promiſſory 
note, which may be ſaid to oblige the party who figns it to a per- 
formance of it. So to declare, J. S. per faftum, &c, without 
ſaying, ſuum, or factum ſuum figillatum, is good, cited by Houghton 


| Juſtice, 2 Ro. Rep. 228. in Heaton and Wolf's caſe. Or to fy, 


that J. S. per indenturam convenit, without ſaying Agillo ſuo ſigilla- 
tam, is good. 4 Leon. 175. Sir Francis Englegſield's caſe. The ſame, 
per indenturam ſuam demiſit, 1 Salk. 141. 4 Ann. B. R. Vivian 


verſ. Campion. All which caſes were agreed by the court to be 


law, becauſe factum and indentura are terms of art, which import 
a deed; and ſo of ſcriptum obligatorium, tis a proper word for a 
bond. And the conſtant courſe of the Common Pleas is to declare 
in that manner upon a bond. 


The next thing the defendant in error's counſel inſiſted on 
was, that the word factum was in the declaration, and it wWas 
agreed in the caſe before cited, Cro. Eliz. 571. that if the word 
faftum had been in the declaration, it had been good. But to 
that it was anſwered by the court, that fa&um in this caſe was 


not inſerted in the declaration as a ſubſtantive importing a _— 
Bb 
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but it was only to introduce the place where it was made, for it 
was ſcriptum factum apud Weſtmonaſterium, and therefore could not 
make it good. If otherwiſe it would be ill. Then the defen- 
dant in error's counſel argued, that the declaration was good, be- 
cauſe it was an action of covenant; and the word convenit im- 

ts, that it muſt be by deed, for a covenant cannot be but by 
deed, . In the Regi/ter the writ is, quod teneat ei conventionem, not 
mentioning any deed. In 1 Sid. 375. in covenant the declaration 
was per quoddam ſcriptum tęſtatum exiſtit, that the defendant co- 
venanted, and it was there held good. So in 1 Lutw. 333. Ald- 
ort verſ. Hutchinſon, exception was, that the writing containing 
the covenant was not ſaid to be figillo ſuo figillatum ; ſed non allo- 
catur, ſays the book; for per curiam it is ſaid, the defendant 
thereby covenanted, which could not be, unleſs it was a deed. 
To which it was anſwered by the court, that a writ ſets out the 
matter ſhortly, and is called breve, quia breviter intentionem pro- 
ferentis explanat. 1 Inft. 17 a. 73 6. But the declaration muſt 
be (as Coke expreſſes it, Co. Lit. 17.) more narrative and ſpacious, 
and certain both in matter and in circumſtance of time and place, 
Sc. and though the writ is, quod teneat conventionem, yet no in- 


ſtance can be ſhewn, where a declaration ſetting out that the de- 


fendant convenit generally to do ſuch an act, &c. has been held 
good. Nor can it be ſo, for the defendant to an action of cove- 
nant may plead, non eft factum; which is the general iſſue; but 
that plea he cannot plead, if no deed is ſet out in the declaration. 
And as to the caſe in 1 Sid. 37 5. Stevenſon verſ. Stevenſon, the 
exception was, that there was no preciſe affirmation, for it was 


it was all one as if it had been per quoddam ſcriptum teftatum ex- 
itit, which had been held good; that is in reſpe& of the ſetting 


fer quoddam ſeriptum per quod teſtatum exiſtit; and the court held, 


it out with a teftatum exiſtit, which appears from the exception, 


that it was not a preciſe affirmation : but it don't appear by that 
book, but that feeillo ſigillatum was in the declaration; nor no ex- 
ception took, that that was omitted; and therefore that caſe is no 
authority as to the preſent queſtion, As to the caſe 1 Lutw. 333. 
it was anſwered by the court, that it appears by the declaration as 
ſet out in the entry, page 330. that the writing was ſealed by the 
defendant ; for it is, that the defendant per quoddam ſeriptum, quod 
the plaintiff fgillo ſuo ſignatum hic in curia profert, &c. How- 


ever the caſe in Cro. Eliz. 571. is otherwiſe, that ſuch a declara- 


tion as this is ill ; upon which authority the court relied ; and held 


therefore, that nothing before inſiſted upon by the counſel for the 
defendant in error had anſwered the exception took by the counſel 


for the plaintiff in error. 


Then 


nnn. 
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Then the counſel for the defendant in error inſiſted, that this 
fault was helped by the ſetting out the inſtrument in haec verba 
upon the yer prayed ; for the writing ſet out on the oyer con- 
cludes, in witneſs whereof we have hereunto ſet our hands and 
ſeals 6 December 1715. ſo that thereby it appears, this writing 
was fealed by the defendant, and that by the declaration, For 
when over is prayed of a bond, and it is ſet out, it becomes part 
of the plaintiff's declaration. Carthew, 301. Abney and Hedges 
ſheriffs of London againſt Vite. The plaintiffs brought an action 
upon a bail-bond, and did not ſhew it was entered into to them by 
the name of ſheriffs, the defendant prayed oyer of the bond 
generally, and of the condition, and made the entry in the uſual 
form, Viz. petit auditum ſcripti obligatorii praedicti, et ei legi- 
tur, &c. petit etiam auditum conditionis ſcripti illius, et ei legitur 
in bac verba; then the defendant pleaded the ſtatute of H. 6. and 
that the bond was given for eaſe and favour, &c, the plaintiff; 
entred upon the record the defendants praying oyer of the bond, 
&c. and then ſet forth the bond itſelf as well as the condition, 
et petunt quod ſcriptum praedictum irrotuletur in haec verba, by 
which it appeared, the bond was took by the name of ſheriffs of 
London, and then replied and traverſed, that it was took for calc 
and favour; and upon demurrer held per curiam, the plaintiffs 
had avoided the defendant's plea of the ſtatute, becauſe now it ap- 
peared upon the record, that the bond was took by the plaintiffs 
by the name of ſheriffs. And by Holt chief juſtice, Carthew 513. 
if the defendant prays oyer of a bond and condition, and it is en- 
tred in haec verba, it is parcel of the plaintiff's declaration, and not 
of the deſendant's plea, And they relied much upon the caſe 
Cro. Car. 209. Sir William Courtney verſ. Sir Richard Greenville, 
Error upon a judgment in the Common Pleas in debt; the plaintiff 
declared, that the defendant 18 May 4 Car. conceſſit ſe teneri to 
the plaintiff in 2801. ſolvendis, &c, et profert hic in curid 
ſeriptum praedictum quod debitum praedictum teſtatur, Gc. the de- 
fendant demands oyer conditionis ſcripti obligatorii praedicti, which 
being read, he pleaded payment; and after iſſue thereupon, judg- 
ment for the plaintiff; exception was took, that it is not ſaid, 
quod per ſcriptum obligatorium conceſſit ; but per curiam, becaule 
the plaintiff ſhewed the writing, whereby he demanded the debt, 
and the defendant by his plea ſhews it was an obligation with 4 
condition, and iſſue is took thereupon, and found for the plaintiff i 
the declaration is good enough; at leaſt it appears to the court, the 
plaintiff hath a juſt debt, and good cauſe to recover; and judg- 
ment was afhirmed. | | 
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But the court were unanimous of opinion, that the defect in 
the declaration was not made good by the entry of the inſtrument 
in haec verba upon the oyer prayed; for though the inſtrument 
ſays, in witneſs whereof we have ſet our hands and ſeals; yet 
that does not ſhew the deed was actually ſealed, for ſealing is a 
fact which ought to be poſitively averred, or elſe ſomething ſhould 
be in the declaration which neceſſarily imports it was ſealed ; and 
therefore this is not like the caſe in Carthew 301. for there it did 
appear by ſetting out the bond upon the oyer, that it was entred 
into to the plaintiffs per nomina vicecomitum civitatis London : 
nor does the caſe in Cro. Car. 209, come up to this caſe, for 
there the defendant by praying oyer conditionis ſcripti obligatorii 
praedicti, admits it to be a bond. And therefore the court held, 
the declaration was ill, and judgment was reverſed November 12, 
1728, As to the other exceptions the court gave no abſolute 
opinion. | | 


Smith ver/. Maſon | 
Intr. Mich. 2 Geo. 2. B. R. Rot. 


] N caſe upon a promiſſory note, the defendant was ſued by ori- Addition, | 


ginal by the addition of gentleman ; and he pleaded in abate- 
ment, that he is, and at the time of ſaing the original and long 
before was, a merchant reſiding and trading within the city of 
London, abſque hoc quod die impetrationis praedicti brevis originalis 
of the plaintiff vel antea vel poſtea fuit generoſus, &c. And upon 
demurrer it was adjudged, the defendant ſhould anſwer over, be- 
cauſe by the ſtatute of additions, 1 H. 5. cap. 5. the plaintiff may 
ſue the defendant either according to tis addition of degree or 
miltery ; and this writ being brought by the addition of his de- 
_ gree, he ought to have ſhewed, what degree he was of, to ſhew 
the plaintiff might have a better writ, November 14, 1728. The 
like point was adjudged, Paſch. 8 Geo. 1. B. R. Maſon verſ. Ruſſel, 
where the defendant being ſued as yeoman, he pleaded he was a 
horner, and traverſed that he was a yeoman ; and judgment was 
given quod reſpondeat ulterius. Same point adjudged Trin. g Ges. 1. 
B. R. Horſpoole verſ. Harriſon. . 
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Sir John Ereskine verſ. Murray. Error. C. B. 


Intr. Mich. 2 Geo. 2. B. K. Rot. intr. Paſeh, 
> 4 1 Geo. 2. C. B. Rot. 717. 


ſ/Illiam Murray brought an action againſt the defendant Sir 

ohn Ereskine upon an inland bill of exchange; wherein he 
declared, that he 1 March 1727. at Weſtminſter in the county of 
Middleſex, made his bill of exchange in writing, to the faid Sir 
John directed, and by the ſaid bill requeſted the faid Sir John upon 
the roth day of the ſaid month of March to pay to the ſaid William 
Murray, or order, at his manſion-houſe in Edinburgh, 200], 


ſterling, pro valore in manibus ipſius Johannis de denarits accommo- 


datis de eodem Willielmo ; that the defendant Sir John acepted the 
bill, ac ratione inde ſecundum conſuetudinem mercatorum became li- 
able to pay, Cc. and being ſo liable, promiſed to pay the ſaid 200/, 
to the plaintiff Murray, &c. The defendant Eres&ne let judgment 
go againſt him by nibil dicit, and after execution of a writ of in- 


quiry and final judgment given againſt him, he brought this writ 


of error, 


The firſt exception took by Mr. Vynne and Mr. Robinſon counſel 
for the plaintiff in error was, that it was not alleged, that the bill 
was drawn according to the cuſtom of merchants. 


But to this it was anſwered by Mr. Reeve counſel for the defen- 


dant in error, and ſo reſolved by the court, that the law took notice 


of the cuſtom of merchants, without ſetting it out ſpecially ; and if 
the bill as ſet out in the declaration appeared to be within the cu- 
ſtom of merchants, it was ſufficient. Beſides, after ſetting out the 
bill and acceptance, it is ſaid, ratione inde ſecundum conſuetudinem 
mercatorum the defendant below became liable, which they held was 


ſufficient. ä . 


2d Exception was, that it was not averred, that the bill was 
ſigned by Mr. Murray. 3d Exception was, that the defendant had 
not accepted the bill by underwriting the ſame under his hand. 
See 9 I. 3. c. 17. and 3 & 4 Ann. cap. g. par. 4 & 5. 


As to the ſigning, it was anſwered, that it is _— that the 


Plaintiff made his bill of exchange in writing to the 


| aid Sir * 
Ereskine directed, and by the ſaid bill requeſted ; which of ne- 
ceſſity implies, the plaintiff's name was writ in the bill, 2 * 


| 
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could not requeſt ; and the faying he made the bill in writing, im- 
ports he writ or ſome body by his authority writ, which will be 
the ſame thing, and imports a ſigning, if it is neceſſary in caſe of 
inland bills of exchange. And ſuch a way of declaring was held 
ſufficient in caſes of promiſſory notes, where the act 3 & 4 Ann. 
c. 9. requires, that the 22 who makes the bill, or ſome perſon 
intruſted by him, ſhould fign it. Mich. 7 Geo. 1. B. R. Taylor 
verſ. Dobbins, and Mich. 11 Geo. 1. B. R. 1724. Elliot verſ. 
Cooper. [ Ante, 1376.] 


The fourth and laſt exception was, that the bill was not laid to 
be for value received; but it is, pro valore in manibus iþfius Johan- 
nis de denariis accommodatis de eodem Willielmo, which is nonſenſe, 
for it ſhould be accommodatis per eundem Willielmum, not de eoden: 
 Villielmo, But the court held, pro valore in manibus ipſius Johan- 
nis had been ſufficient ; and the other words might be rejected as 
| ſurpluſage ; the court held that the meaning was, lent by the ſaid 
William, though the Latin might not be ſo correct. And the 
judgment of the Common Pleas was affirmed, Nov. the 234, 


1728, | 


George Blenkinſon and William Waite ver/. Francis Iles. 
e . 


Hil. 1 Ge. 2. B. R. Rot. 


T HE plaintiffs brought a writ of error upon a judgment given No neceſſity 


againſt them in the court of the borough of Knareſborough, io ſuen how 


an under flew- 


in an action of treſpaſs brought againſt them vi et armis, for break- ard of a court 
ing and entring Jess houſe, and taking away his goods, after ver- was appoiat- 
dict. The writ of error was directed to the ſteward of the court of *. 


the borough of Knareſborough in the county of York, and the writ 
of error was returned by the earl of Burlington as ſteward of that 
court; and the placita was, in curia domini regis pro burgo de 
Knareſborough in comitatu Eborum apud in burgo praedicto 
infra juriſdictionem ejuſdem curiae ſecundum uſum et conſuetudinem 
burgi 22 a tempore cujus contrarii memoria bominum non exiſtit 
in eodem burgo ufitatum et approbatum, Monday 22d of June 1724. 
coram Theſher ſubſeneſchallo curiae ibidem. Mr. Filmer for the 


Plaintiff in error took exception, 


1. That it did not appear, the under ſteward had power to hold 
the court; for the writ of error was directed to the ſteward, who 
15 to be ſuppoſed to be the judge, and he returns the writ ; and it 
is not ſaid the under ſteward was appointed by deputation in wri- | 

| ting 
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ting from him, nor that he had power to make a deputy. Sed non : 
allocatur; for per curiam, that the court was held according to the g 
cuſtom uſed time out of mind, imports that by the cuſtom the un- 8 
der ſteward might hold the court, and there was no neceſſity to i 
ſhew how he was appointed. : ; 
Of a plea of The ſecond exception was, that the plaint was ſaid to be de pla- y 
anden, porn cito tranſgreſſionts generally, not ſaying whether it was treſpaſs on d 
mis is well the caſe, or vi ef armis; which it was inſiſted was ill, and for that n 
— in the &i les rep. 86. Hales verſ. Moore was cited, where in error upon 1 
P - a judgment in an inferior court, the plaint was de placito debiti ge- t 
nerally, which was ſaid to be uncertain, becauſe the defendants 7 
could not know what was demanded, and Bacon juſtice held it a a 
good exception, and a rule was pronounced for reverſal, ni, &c. 
Sed non allocatur; for the count aſcertained which ſort of treſpals it 
was for, viz. vi et armis, and treſpaſs vi et armis is an action of 
treſpaſs. And as to the caſe of debt, in the King's Beneh the bills F 
are de placito debiti generally. | | 
Though a ca- Third exception, that the firſt proceſs was a capias, whereas it : 
— ought to be an attachment. x Roll. Ab. 780. L. 6. In debt, if a b 
ferfeiorcourtis Capias is the firſt proceſs, and not a ſummons, though the defen- 
irregular, yet dant appears, and pleads to iſſue, and found againſt him, yet it is 
chen. error, and not aided by the appearance, 3 & 4 Fac. 1. Sed nm 
allocatur ; for per curiam, it is aided by the defendant's appearance. 
4 | And the like caſe as cited before in Rolle was adjudged directly con- 
= trary, 11 Jac. 1. B. R. Inch verſ. Goodfield, which was after the 
1 former caſe. And judgment was affirmed, Nov. 26, 1728. 
1 John Neale, Eſq; ver/. William Ovington, Error. C. B. 
= | re 
1 | | | 
1 5 7 2 Ss. Intr. 77in. 2 Geo. 2. B. R. Rot. et Intr. Tin. 1 2 Geo. I. hs 
6 | | C. B. Rot. 1385. 8 
= | © | ſt 
ti HE defendant in error, William Ovington, brought an action 4 
| in the Common Pleas againſt the ſaid John Neale, and de- m 
| clared, that the ſaid John and Edmund Waller, Eſq; 23d of Nou. vt 
i 1725. fecit quandam notam ſuam in ſcriptis vocatam a promilory $! 
[| note, et eandem notam adtunc et ibidem cum manu ſua propria ſgna- 85 
vit et per eandem notam praedicti Johannes et Edmundus conjunc- co 
1 i Him aut ſeparatim promiſerunt ſolvere eidem Willielmo vel ordini ſet 
| 1100 J. pro valore recepto per eofdem Jabannem et Willielmum ; by A 
. reaſon whereof, and by virtue of the ſtatute, Cc. the ſaid Job! to 


[| became ſeparately liable to pay to the ſaid William the ſaid 1100 
= | | Sc. Upon non A umpſit pleaded, verdict and judgment was Ln 
: | 2 | | 
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n given for the plaintiff, Nov. 26, 1728. 


þ 


—_—— 


PII" 


inſt the ſaid John Neale. Upon which he brought this writ of 


| error, And upon argument this judgment was reverſed, Nov. 


26, 1728, becauſe the note is laid to be made by two perſons, Mr, 
Neale and Mr. Waller, and the verb is in the fingular number, 


fecit, ſo that it don't appear to be made by Mr. Neale, againſt 


whom the action is brought, but might be by Mr. Waller, and it 
don't appear to make Mr, Neale liable by his figning. 2. The 
note does not import, they promiſed ſeverally; for the note ſet out 
is, that they promiſed jointly or ſeverally, which is not poſitive, 
they promiſed ſeverally; for it ought to have been, that they pro- 
miſed jointly and ſeverally, Mr, Robinſon counſel for the plaintiff 
in error, and Mr. Strange counſel for the defendant in error. 


The King againſt Thomas Stone. 


T HE defendant was convicted by a juſtice of peace of Dor ſet- Informer no = 
ſhire tor killing a fallow deer of the king's in Cranborn Chace ; _ © 1 

and the conviction was quaſhed, becauſe the informer was the wit- 
neſs; divers convictions having been quaſhed for the ſame reaſon 


before. Nov. 28, 1728. 


John Burchell adminiſtrator of William Burchell werſ. 


Oliver Slocock. | 
Intr. Mich. 2 Geo. 2. B. R. Rot. 


T H E plaintiff brought an action on the caſe againſt the defen- What ſhall be 
dant upon a promiſſory note, wherein the plaintiff decla- dre 
red, that the defendant Oliver Slocock and one Thomas Williford N 
24 Mar. 172 5. &c. fecerunt quandam notam ſuam in ſcriptis vocatam ſtatute of 3. 
a promiſſory note manibus ſuis propriis adinde ſubſcriptis, bearing SF 
date the ſame day and year, and delivered the ſaid note to the inte- | 

ſtate ill, B. by which note the ſaid Oliver and Thomas conjunctim 

t diviſim promiſerunt ſolvere to the ſaid Will, 1011. 125. in three 

months after the date of the ſaid note, valore recepto 1 in 

dico weato Roſemary Lane late in the poſſeſſion of one Thomas Rower 

Sterwin, ratione quorum quidem praemiſſorum nec non vigore ſtatuti, 

Ec. And in the declaration there were other counts, but to this 

count the defendant demurred, and ſhewed for cauſe, that the note 

let out in that count is not a promiſſory note within the ſtatute. 

And the plaintiff joined 'in demurrer. ' But the court held it clearly 


to be a promiſſory note within 3 & 4 Annae, cap. 9. And judgment 


„ 
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tion of the witneſs, &c. 


Forma; that the ſaid Frances and Chriſtopher or either of them did 


n. 


The King againf William Kent. 


HE defendant was convicted for keeping a gun for deftroy- 
ing the game, not being qualified by law, &c. And the 


conviction being removed into the King's Bench by certiorari was 
quaſhed, becauſe the information was ſet out to be exhibited 2 Nev, 


1 Geo. 2. and the witneſs was ſworn and made his oath of the 
truth of the facts contained in the information the ſaid ſecond of 
Nov. 1 Geo. 2. But the ſummons of the defendant, his appearance, 
and making defenſe, and the conviction, was laid to be the the ad 
of Octob. 1 Geo. 2. which was before the information and examina- 


James Tully againſi Frances Sparkes and Chriſtopher 
| May, executors of William Donalſon. 


Intr. Paſch. 1 Geo. 2. B. R. Rot. 203. 


HE plaintiff brought an action of debt againſt the defendants 
for 800 l. wherein the plaintiff declared, that William Do- 


nalſon in his life, viz, the 6th of May 1704, by his bond then 


dated obliged himſelf, his heirs, executors and adminiſtrators, to 
the plaintiff Tully and one Philip Rudſby, whom the plaintiff ſurvi- 
ved, in the ſaid ſum of 800 J. &c. with condition under the ſaid bond 


' ſubſcribed, that if the heirs, executors or adminiſtrators of the ſaid 


William ſhould pay to the ſaid plaintiff Tully and Philip, or the ſur- 
vivor of them, or the executors or adminiſtrators of the ſurvivor of 
them, 400/. within two months after the death of the ſaid William, 
in caſe one Martha Latimer ſhould marry the ſaid William, and ſhould 
happen to ſurvive him, in truſt for the benefit and behoof of the ſaid 

artha, her executors, adminiſtrators or aſſigns, then the obliga- 


tion ſhould be void, otherwiſe ſhould remain in full force, and the 


plaintiff in fact ſays, that after the making the. ſaid bond, vis. 
the 8th of May in the ſame year 1704, the ſaid Marthe married 
the ſaid William Donalſon; and that after the. ſaid marriage, v2. 
the 17th of May 1727, the ſaid Philip Rudſiy died and the plaintiff 


| ſurvived him; and that the ſaid William the ſame day and year 
made his will, and the defendants his executors, and afterwards, | 


viz. zd of Jan. in the ſame year, the ſaid will not being revoked, 
died, and the ſaid Martha ſurvived him, and is yet alive; and that 
after the death of the ſaid William Donalſon, viz. 10th of April 
1728, the defendant Frances proved the ſaid will - debita juris 


I not 
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not pay to the plaintiff the ſaid 4004, within two months after the 
death of the ſaid William according to the ſaid condition, whereby 
the bond became forfeited; unde acfio accrevit to the plaintiff, to 


demand of the ſaid defendants the ſaid 8001. but the defendants the 
ſaid 8001. though often requefted, have not yet paid, nor hath ei- 


ther of them paid it, &c. 

The defendants after praying eyer of che bond and condition 
(which was granted) plead in bar; that the ſaid William Donalſon 
being a ſubject born of this kingdom after the making of the bond, 
dig. the 8th of January 1720, and for ſeven years before that 
time and more, and afterwards, exerciſed the trade of a biſket 
baker, and got his living in that trade; and that he ſo uſing that 


trade the 8th of January became indebted to R. H. G. S. J. C. 


and divers other perſons, in the ſum of 2007. and more; and being 
ſo indebted, and after the 20th of May 1716, viz. the gth of Ja- 
nuary 1720. his ſaid debts not being paid, became a bankrupt, &c. 


and the ſaid William ſo being a bankrupt, the 8th of February 
following a commiſſion of bankruptcy under the great ſeal debi- 


ta juris forma emanavit againſt him, directed to, &c. as by the 
faid commiſſion appears; by virtue whereof afterwards, viz. the 
firſt of March in the ſaid year the commiſſioners declared him a 
bankrupt, &c. and that he ſurrendered himſelf, and conformed as 


hands and ſeals, &c, that four fifths of his creditors in number and 
value, who had duly proved their debts, ſigned the certificate, and 
certified their conſent to allow the faid certificate, and to diſcharge 
the ſaid bankrupt ; that the 1oth of April 2721, three of the ſaid 
commiſſioners under their hands and ſeals certified the lord chancellor 


ſuch figning and conſent of the ſaid creditors, that the 7th of July 


1721 the certificate was confirmed by the lord chancellor, and was 
entred on record in Chancety by virtue of an order of the lord chan- 


cellor made upon the petition of the' bankrupt bearing date the 8h 
of Ju 1721; the bankrupt having firſt ſworn, that the certificate 


and conſent of his creditors thereto were obtained juſtly and with- 
out fraud, as by the certificate produced in court and by the records 


of the ſaid court fully appears. To which plea the plaintiff demur- 
ted, and the defendant joined in demurrer. | 


This caſe was argued Trinity term laſt, 1728, by Mr. Strange 
for the plaintiff, and by Mr. Foceline for the defendaht, And firſt, 
exception was took to the plea, becaufe it did not ſhew, who were 

petitioning creditors, nor in what ſums they were creditors. 


Now by the act of 5 Geo. 1. cap. 24. no commiſſion is to iſſue = 


by the ſtatute 5 Geo. intituled an act for the better preventing frauds 5 Geo. «. 
committed by bankrupts is provided; that the commiſſioners the f. 2+ 
16 of March following certified to the lord chancellor under their 
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the petition of one creditor, unleſs his debt is 100 J. nor upon the 
petition of two creditors, unleſs the debt is 1 50 J. nor on the peti- 
tion of three or more, unleſs their debt is 200 J. and therefore that 


is a matter neceſſary to be averred, for it is traverſable; for if the 
creditors that petitioned for the commiſſion are not creditors to ſuch 


a value, the iſſuing the commiſſion will be void. 


On the other fide it was argued for the defendant, that it was 
alleged in the plea, that the commiſſion iſſued debita juris forma, 


which was ſufficient, for it has been adjudged in Lutw. 274. Law- 


ſon verſ. Lamb, that in an action brought by aſſignees of commil- 
ſionets of bankrupts, they need not ſet out the proceedings of the 


commiſſion and commiſſioners at large. And in Lutw, 451. Slaugh- 
ter verſ. Pierrepoint, it was held that it need not appear in a plea 
of aſſignment by commiſſioners of bankrupts, that the bankrupt was 
indebted in 100/. 


But the court held the plea naught for this exception. For as 
to the caſe in Lutw. 274. that was in caſe of a declaration brought 
by the afſignees, wherein a ſhort way of declaring hath been al- 
lowed upon the authority of a great number of precedents. But as 
to the other caſe in Lutw. 451. of a plea, that was long before the 
ſtatute of 5 Geo. 1. cap. 24. par. 20, which is expreſs, that no 


commiſſion ſhall iſſue, unleſs the creditors, who petition for a com- 


miſſion, are creditors in ſuch ſums as are mentioned for that pur- 


poſe in that act. But in this plea it is ſo far from mentioning, in 


what ſums the petitioning creditors were creditors, that it does not 
mention there was any petition at all. But by the 14 Eliz. cap. 7. 
par. 2. the chancellor is impowered to iſſue a commiſſion only up- 
on complaint made to him in writing. | 


But it was farther inſiſted upon by the counſel for the plaintiff, 
that this bond was not diſcharged by the act of bankruptcy and 
certificate within the intention of the acts. Nor is the defendant 
aided by the act of 7 Geo. 1. cap. 31. for explaining and making 
more effectual the ſeveral acts concerning bankrupts ; for the 4000. 
in the condition was payable at a day after the bankruptcy commit- 
ted, viz. within two months after the death of William Donalſon 
the bankrupt, and upon two contingencies, viz. if Martha Lati- 
mer married him, and ſurvived him. And a caſe was cited be- 


tween Gedling and Godling, Paſch. 11 Ann. where in an action of 


debt upon a bond dated before the act of bankruptcy committed by 
the defendant, it appeared, the money in the condition was not 
payable till after the act of bankruptcy; the defendant inſiſted be 
ought to be diſcharged upon common bail by virtue of the ſtatutes 
about bankrupts, but it was ruled that he ſhould he held 00-8 


r 
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cial bail. And the plaintiffs could not come to prove this debt 
within the ſeventh Geo. 1. cap. 3 1. becauſe it depends upon two 
contingencies. | ry” | 


On the other fide it was inſiſted on for the defendants, that this 


Vas debitum in praeſenti, though it was ſolvendum in futuro. Cro. 
Fac. Neal verſ. Sheffiela, 2 54. and therefore would be barred by 
the act of bankruptcy and certificate, &c. 


hut all the judges were of opinion, that a creditor upon a bond, 
with condition to pay money at a future day ſubſequent to the act 
of bankruptcy, before 7 Geo, 1. cap. 31. could not be admitted to 
prove ſuch debt, or to have any dividend, before ſuch ſecurity be- 
came payable. And that act recites it to have been a queſtion, 
for remedy whereof that act was made. And it would be hard 
upon the former acts, to put ſuch a conſtruction as to bar a man 


of his debt, when he could not come in to the commiſſion, and, 


have the benefit of it. Then as to the ſtatute 7 Geo. 1. cap. 3 1. that 
enacts, that any perſon who hath given or ſhall thereafter give cre- 
dit on ſuch ſecurity. as aforeſaid, [referring to the ſecurities men- 
tioned in the recital] to any perſon who was or ſhould become a 


bankrupt, upon a good and valuable conſideration bona fide for any 


| ſum of money or other matter or thing whatſoever, which ſhould 
not be due or payable at or before the time of ſuch perſons becom- 
ing bankrupts, ſhall be admitted to prove his bond, Sc. for the 
ſame, in ſuch manner as if it was payable preſently, and not at a 
future day, and ſhall receive a proportionable dividend, &c. of 
luch bankrupt's eſtate in proportion to the other creditors of ſuch 
_ bankrupt, deducting only thereout a rebate of intereſt, and diſ- 
counting ſuch ſecurities payable. at future times, after the rate of 


51. per cent. per annum for what he ſhall ſo receive, to be compu- 


ted from the actual payment thereof, to the time ſuch debt or ſum 


of money ſhould or would have become payable in and by ſuch ſe- 


curities as aforeſaid, Then follows a clauſe, that the bankrupt 
| ſhould be diſcharged of ſuch ſecurities. Now it being uncertain, 
whether this bond ſhould ever become due -or not, it depending 
upon two contingencies which had not both happened at the time of 
the act of bankruptcy committed, it was impoſſible to make ſuch 
abatement of 5 per cent. as the act directs; and therefore this 
bond, the court held, was not within that act; and therefore they 
were of opinion, to give judgment for the plaintiff, But Mr. Jo- 
celine took an exception to the declaration, that it was not averred, 


that the 400 J. was not paid by the heirs of William Donalſon, nor 


that the 4001, was ſtill due; but only that the defendants had not 
paid it; which was a fatal fault. And the court being of that 
opinion, Me. Strange moved July 10, in Trinity term * 
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for leave to diſcontinue upon payment of coſts, which ma 
granted, 


Es 


againſt the defendants, but amended the fault in the former decla- 
ration, by averring, that the heir of Donalſon had not paid the 


ſeveral things; to which there was a demurrer by the plaintiff, and 
a joinder in demurrer ; which record is entred Mich. 2 Geo. 2. B. R. 
Rot. And the cauſe coming on in the paper Nov. 26, this Mich, 
term, judgment was given by the whole court upon the merits, 
that the plaintiff's debt was not barred by the matter compriſed in 
the plea, becauſe it was not within 7 Geo. 1. cap. 3 1. for the reaſons 
. mentioned before, 5 


Palmer ver/. Ekins. 
S. C. 2 Stra. Intr. 7742. 11 Geo. 1. B. R. Rot. 347. 


817. 


4% #544 


by __ _— 1 brought an action of covenant againſt Elizabeth Ekins for 
nm non-payment of rent, wherein he declared, that John Palmer was 
ſeiſed in fee of the meſuage, &c. and being ſo ſeiſed, the 27th of 


— — n . 
1 * — — tv > 
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and the defendant on the other part (one part of which indenture 
ſealed by the defendant the plaintiff produces in court) demiſed to 
the defendant a meſuage in the pariſh of St. Michael Crooked Lane 
London, for twelve years from Lady Day 1716. rendring 181. fer 
annum during the ſaid term to the ſaid Fobn Palmer, his heirs and 
aſſigns, payable at four quarterly payments; that the defendant by 
the ſaid indentute covenanted to pay the ſaid rent at the days and 
times in the ſaid indenture mentioned to the ſaid ohn Palmer, his 
heirs and aſſigns; that by virtue of this demiſe the defendant en- 
tred, and continued poſſeſſed of this meſuage, Cc. till after the 
20th of March 1725. That John Palmer being ſeiſed of the re- 
verſion in fee, by leaſe and releaſe dated the 22 & 23 Nov. 1723. 
conveyed it to Henry Palmer the plaintiff in fee: then the plaintiff 
aſſigns his breach, in the defendant's not paying three quarters rent 
due and ending Lady Day 1725. The defendant, proteftands that 
John Palmer did not make ſuch leaſe, for plea ſays, that Jobn 
Palmer was ſeiſed in fee of this meſuage 19th of Nov. 1706. and 
being ſo ſeiſed by leaſe and releaſe dated the 19th and 20th of 
Nov. 1706. conveyed this meſuage, &c. to one Fobn Bragg in tee; 
and traverſes, abſque hoc, that John Palmer ad aliquod tempus pol 
:praeditum 20th of Nov. 1706. ſeifitus fuit de meſuagio FR in 
| 2 ” ominico 
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Afterwards the plaintiff brought a new action on the ſame bond 


400 l. nor any body elſe. And the defendant amended his plea in 


Whatamounts HE plaintiff Henry Palmer, as aflignee of John Palmer, 


March 1716. by indenture made between him on the one part, 
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deminico ſuo ut de feodo, modo et forma as the plaintiff declares. To 
this plea the plaintiff demurred generally, and the defendant joined 
in demurter. | | "a 0 F 

This caſe was argued at ſeveral times by Mr. ſerjeant Girdler, 
Mr. ſerjeant Barnes, and Mr. Fazakerley for the plaintiff, and by 
Mr. ſerjeant Belfield, Mr. Uſher, and Mr. Filmer for the defendant. 
And the 26th of Nov. 1728. I at my brothers deſite delivered the 
opinion of the court, that the plea was ill, and the plaintiff ought 
to have judgment. And we reſolved, 1 aha FE 


1. That the defendant could not plead, Fobn Palmer nil habuit 


in tenementis at the time of the leaſe made, to an action brought 
by Jobn Palmer, ſuppoſing he had not conveyed to the plaintiff: 
becauſe it appearing upon the face of the declaration, that the leaſe 
was made to her by indenture made between John Palmer and her, 
which ſhe had executed; ſhe is eſtopped by the indenture. And 
for that purpoſe the caſe of Kemp verſ. Goodball, Paſeb. 4 Annae, 
B. R. Salk. 277. in debt for rent by indenture, if the defendant 
pleads, nil habuit in tenementis, the plaintiff may demur and need 
not reply the eſtoppel, becauſe it appears upon the declaration: 
but if the defendant plead, nil habuit in tenementis, and the plain- 
tiff replies, habuit, &c. the jury may find the truth notwithſtand- 
ing the indenture. | 


2. That the aſſignee ſhall take advantage of the eſtoppel, C. L. 
352. 4 Co. 53. Privies in eſtate as the feoffee, leſſee, &c. ſhall be 
bound and take advantage of eftoppels, 1 Salk. 276. Trevivan ver. 
Laurence. If A. leafe by indenture to B. lands in which he hath 
nothing, and afterwards A. purchaſes the lands in fee, and ſells them 
to D. and his heirs, D. ſhall be eſtopped. And where the eſtop- 
pel works on the intereſt of the land, it runs with the land, into 
whoſeſoever hands the land comes. es 


3. That this plea of the defendant amounted to a ſpecial ni ba- 


buit in tenementis, for by the inducement to the traverſe ſhe ſhews, 
that John Palmer in 1 706, long before he made the leaſe to the 
_ defendant, which was in 1716, conveyed in fee to Bragg. If fo, 
Jobn Palmer had nothing in the meſuage, &c. when he made the 
leaſe, For an eſtate in fee-ſimple is always intended to continue, 
unleſs it be ſhewn to be conveyed away or determined. Therefore 


this plea amounts to a ſpecial ni habuit in tenementis, which is no 


more to be admitted to be pleaded by a leſſee by indenture, than a 
general nil habuit in tenementis. But the defendant by a proper in- 

ducement might have made this traverſe good ; as if he had pleaded 
in his inducement to the traverſe, that J. S. was ſeiſed of the me- 


ſuage 


unn... 
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ſuage in fee, and being fo ſeiſed conveyed it to John Palmer for his 
life, and that John Palmer being ſo ſeiſed made the leaſe to the 
defendant, and afterwards conveyed to the plaintiff, and that then 
John Palmer died; whereby he would have ſhewed, that an inte- 
reſt paſt by the leaſe to the defendant as long as John Palmer lived, 
and that by his death the leaſe was determined; then ſuch traverſe 
as in the preſent caſe would have been good. For the eſtoppel that 
appeared upon the face of the declaration, would have been avoid- 
ed, by ſhewing an "intereſt paſt; and ſuch plea would not have 
amounted to a zil habuit in tenementis, becauſe an eſtate for life 
would have appeared to have been in John Palmer. But no inte- 
reſt appears to be in John Palmer in this caſe, when the leaſe was: 
made to the defendant ; nor can the court intend there was an 
Intereſt in him, ſince the plea ſets out a conveyance before the 
leaſe to Bragg in fee-fimple, which eſtate muſt be intended to con- 
tinue. ! 


But it was objected by the defendant's counſel, that an affignee 
by e/toppel cannot maintain an action of covenant. And for that 
Moore 419. pl. 577. ſo held in the caſe of Nokes verſ. Ander, Cro, 
Eliz. 373, 436, 437. where the plaintiff declared, that John King 
let the lands, 10 Eliz. to the defendant for a term of years, that 
the defendant granted them by indenture to one Abell, in which 
the detendant covenanted, that Abell and his aſſigns ſhould peace- 
ably enjoy without interruption of any perſon ; that Abell 15 Eliz, 
aſſigned to the plaintiff; and then alleges farther, that long before 
John King had any thing in the land, one Robert King was ſeiſed 
thereof in fee, viz. 7 Eliz. and being ſo ſeiſed died ſeiſed 15 Elix. 
whereupon the land deſcended to Thomas King, who entered upon 
the plaintiff and ouſted him; and after a verdict for the plaintiff it 
was moved in arreſt of judgment, that the plaintiff not having 
ſhewn, that John King had any thing, when he made the leaſe to 
the defendant, and the defendant having granted to Abell by inden- 
ture, nothing paſſ:d thereby, but by Heppel; then when Abell al- 
ſigned to the plaintiff, nothing paſſed; for leſſee by efloppel cannot 
aſſign any thing over; and then the plaintiff is not ſuch an aſſignee 
as could maintain an action of covenant againft the defendant; 
and the court were of that opinion, that covenant will not he upon 
an aſſignment of an eſtate by eſoppel. And that upon the whole 
record it appeared, that the the plaintiff was but aſſignee by e/foppet; 
for the defendant having traverſed the eſtate laid in the declaration 
in John Palmer, the plaintiff by his demurrer has confeſſed the 
plea to be true, that John Palmer had not ſuch eſtate, when he 
made the leaſe, as the plaintiff has alleged, e a 
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To which it was anſwered, that the caſe cited out of 3 Cro. 436. 
does by no means come up to the caſe in queſtion, For there upon 
the very face of the declaration, it being alleged, that Robert King 
was ſeized in fee, before John King made the leaſe to the defen- 
dant, and alſo when the defendant aſſigned to Abell, and alſo when 


1553 


Abell aſſigned to the then plaintiff, no eſtate being laid to be in 


Fobn King, when he made the leaſe to the defendant ; it appeared 


to the court, that the leaſe from the defendant there to Abel! was 


only a leaſe by efoppel, and nothing of an intereſt could pals 
thereby, and conſequently nothing could paſs by Abel/'s aſſignment 
to the plaintiff, But here upon the face of the declaration a good 
title appears in the plaintiff; and that being ſo, the declaration of 
itſelf is good, and the defendant by her plea pleads a fact, which by 
her indenture ſhe is eſtopped from pleading, which makes the plea 
ill, and what is ill pleaded no demurrer confeſſes. No more ch 

if the plaintiff declares in debt for rent by indenture, the defendant 
pleads nil babuit in tenementis, and the plaintiff demurs ; this de- 
murrer does not confeſs, that the plaintiff had nothing in the lands. 
The defendant being then eſtopped by her indenture, from plead- 
ing this ſpecial nil habuit in tenementis; the plaintiff as aſſignee of 
the land (which he muſt be took to be notwithſtanding this ill 
plea) may take advantage of the eftoppe/. But in truth the caſe in 
Croke was adjudged for the defendant, becauſe no breach appeared 
in the declaration. It was objected farther, if by poſſibility an inte- 
reſt could paſs to the defendant by this leaſe, it could not work by 
eſtoppel ; now though it is pleaded that John Palmer granted in 
fee to John Bragg, yet Bragg might regrant him an eſtate per 
auter vie, of which he might be ſeiſed when he made the deſen- 
dant the leaſe, ſo that an intereſt might paſs during the life of ceſtuy 


que vie, To which it was anſwered, that a conveyance being plead- 


ed from John Palmer to Bragg, it is to be preſumed to continue, 
the contrary not being ſhewn. 


an 


Another objection was, that efloppels are odious, and not to be 
conſtrued or raiſed by implication. The anſwer to which was, here 


was no conſtruction by implication, but a plain eſtoppel appeared 


upon the face of the declaration as to the matter pleaded in this 


plea, „ 


The laſt objection was, that the plaintiff had demurred general- 
ly, whereas if he would have took advantage of this, he ought to 
have demurred ſpecially, and aſſigned this for .cauſe ; eſpecially ſince 
the ſtatute of 4 Annae, cap. 16. for the amendment of the law, which 
enaQts, that the judges ſhall give judgment according as the very right 
of the cauſe and matter in law appear to them, &c. 
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To which it was anſwered, that the right of the cauſe and matter 

in law appear to be with the plaintiff; for the court and juries are 

bound by eftoppels, as when the plaintiff's title in ejectment is by 

eſtoppel, and the defendant pleads the general iſſue; ſuch title is a 

good title in law, 1 Salk. 276. Trevivan verſ. Lawrence. And 
judgment was given for the plaintiff Nov. 26, 1728, 


Thomas Bowers ver/. Robert Mann. 1 


5. C. 2 Stra. Intr. Mich. 1 3 Geo. 1. C. B. Rot. 522. et Paſch. 
155 1 Geo. 2. B. R. Rot. 


8 5 H HE plaintiff Bowers brought a writ of error upon a judg- 
be eee ment given againſt him by nihil dicit in debt upon a bond in 
| ed before the the Common Pleas, And he aſſigned in Trin. term 1728, want 
wrt of error. of an original, and want of a warrant of attorney, and one certio- 
rari was directed to the chief juſtice of the common Pleas as to the 
warrant of attorney, and another certiorari was directed to the cu- 
flos brevium of the Common Pleas, which bare Zefte the 21ſt of 
June 1727, which was before the errors were aſſigned, upon 
which the cuſlos brevium returned, that there was no original, 
Sc. The defendant in error pleaded, in nullo eft erratum. And 
judgment was affirmed, ii, &c. becauſe the plaintiff in error 
_ ought to take out a certiorari to verify his error, that there was 
no original; but this certiorari bearing teſte before the aſſignment of 
the errors, could not be a certiorari upon that aſſignment of errors. 
Mr. Strange for the defendant in error. e 5 
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N error brought by Bartlett, to reverſe a jud t given What muſt be 
againſt him by the court of record of the d ef Litchfield, alledged to be 
. 5 4 infra juri/dic- 
in an action upon the cafe upon ſeveral promiſes, brought by i. in an in- 
Emery againſt him, and judgment by default, and a writ of ferior court. 
Inquiry executed, and intire damages found, and final judgment | 
given. In the declaration there were two counts, The firſt was 
upon a promiſſory note made within the juriſdiction of the court, 
and ſubſcribed by the defendant, by which he. promiſed to pay 
Emery. 59 l. 10s. upon demand for value received. And the ex- 
ception to that count was, that it was not averred, that the value 
was received within the juriſdiction of the court. For Mr. Parker 
for the plaintiff in error infiſted, that that was the foundation of 
the note, and that therefore it was neceſſary to be received within 
the juriſdiftion, to give the court a juriſdiftion over the cauſe. 
The ſecond count was upon an inſimul computaſſet, wherein the 
plaintiff Emery below declared, that the defendant Bartlett ac- _—— 
counted with her within the juriſdiction of the court, for divers 
| ſums of money antetunc debitis et ei adtunc aretro inſolutis exiſtentibus, 
&c. And the exception to this was, that it was not averred, that 
the ſums of money were due within the juriſdiction of the court. 
And it was urged, that if the debt was not contracted within the 
juriſdiction of the court, the laying the accounting to be within it 
would not be ſufficient, becauſe the accounting did not alter the 
nature of the debt. And for that were cited the caſes of Har- 
enden verſ. Palmer, Hob. 88. Done verſus Thorn, Allen 72. 
 Cony verſ. Laws, Stiles Rep. 472. Sir Thomas Jones 47. and 2 Lev. 
165. Bull verſ. Palmer. But the court were of opinion as ” = 
3 N * 
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firſt, that the promiſſory note being laid to have been made within 
the juriſdiction was ſufficient, becauſe whether it was for value te- 


ceived or not it would not be material, for an action upon a pro- 


miſſory note payable to a man or order, though it was not for va. 
lue received, is maintainable upon the ſtatute of 3 & 5 Ann. cap. g, 
and if value received is in the note, there is no occaſion to prove 
that the value was paid. As to the exception to the ſecond count, 
the court alſo over-ruled it, becauſe the action was grounded up- 


on the ſtated account, which was laid to be ſtated within the ju- 


S. C. 2 Stra. 


- Barriſter may 


lay the venue 


in Middleſex. 


riſdiction. And though the ſtating the account might not alter 
the nature of the debt, yet giving the ſtated account in evidence, 
would be good evidence to prove the, declaration. And judgment 
was affirmed, Feb. 7, 1728. ET | 5 


Burroughs ver/. Willis. 


5 HE defendant had obtained a rule to change the venue out of 
Middleſex, in an action for money received to the plaintiff's 


uſe, upon the common affidavit, that the cauſe of action (if any) 


. aroſe in Hampſhire, Mr. Filmer moved for the plaintift, to diſ- 
charge the rule, becauſe the plaintiff was a barriſter, and maſter in 
Chancery, and therefore had a privilege to lay his action in Mid- 


dleſex, where his attendance was required, and cited 2 Salk.” 670. 
Knight verſ. Furnaby. And the court being of opinion, this fell 


within the reaſon of that caſe, the rule was diſcharged. See 2 Salk. 


668, Seaman verſ. Ling. Carthew 126. Bie verſ. Harcourt. 


Mr. Huſſey for the defendant, 


Eäaſter 


Falter Term | 
— a ' bs * 8 0 B ; | | . 4 | 
2 Georgi 2. regis, B R. 1729. 


* 


Uſher Eſtwick aſſigneę of the ſheriff of Middleſex g.. 
| - Edward Cooke. bf 


N debt upon a bail-bond brought by the plaintiff as aſſignee of A writ of ga 
the ſheriff of Middleſex, the plaintiff declared, that after thi "oper 
firſt day of Trinity term A. D. 1706. viz, the 18th of Fuly in Vacation is 
anno regni domini Georgii 2. nunc regis, &c. ſecundo, the void. 
plaintiff proſecuted extra curiam dicti domini regis coram ipſo rege 
(eadem curia apud Weſtmonafterium in comitatu Middleſex adtunc 
tenta exiſtente) a writ of capias ad reſpondendum, to the then 
ſheriff of Middle directed; and ſo proceeds, and ſets out the 
writ, the delivery to the ſheriff, the wartant, arreſt, and giving 
the bail-bond by the defenidant, and the aſſignment to the plaintiff, 
Sc. To which declaration the defendant demurred, and the plain- 
uff joined in demurrer. And Mr. Strange for the defendant took 
exception to the declaration, that it appeared thereby, that the 
writ was ſued out in the long vacation out of. term time; for the 
court muſt judicially take notice of the beginning and end of 
the terms, as well moveable as immoveable, and that the 18th of 
July was after Trinity term was ended, and therefore that the writ 
was a void writ, for it was not poſſible to be ſued out of the court 
of King's Bench then ſitting at Weſtminſter the 18th of July, when 
it was vacation time, no ſuch eourt being then fitting at Weſtmin- 
/ter. And the writ being void, the arreſt was illegal, and the bail- 
bond thereupon given void alſo, Mr. Reeve for the plaintiff inſiſt- 
ed, that there was veritas facti as well as veritas legis. And 
though a writ is to be took in law, to be ſued out at the time 
when it bears teſte; and that is the laſt day of Trinity term, when 
the writ is ſued out in Trinity vacation; yet in fact it is conſtant ex- 
perience, and the courſe of the court, which is the law of the 
ps 9X .... coart, 
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court, that writs are ſued out in the long vacation, though th 


PP 


bear teſte the laſt day of Trinity term before. And therefore this, 
as it may be ſo in fact, ſo it is confeſſed to be ſo by the general de- 


murrer, and therefore well enough. For which he cited Sir Thomas 


Jones 149. 1 Ventr. 362. Walburgh ver, Saltonſiall ; where in a 


declaration a laritat was alleged to be ſued out of the King's Bench 


A cuſtom for 
a fee to the 
vicar for 
churching 2 


woman, in 


what caſe 
void, 


21 Jan. and the jury found the writ bore 18e 28 Nov. but in fact 
was ſued out 21 Jan. and it being according to the truth of the 


fact it was held good, and judgment was given for the plaintiff, 
ni, &c. But the court being unanimous of opinion, that it was 


Ante, 1 vol. 4-51] and that it was not according to the truth of the fact, for it 


could not the 18th of July be ſued out of the court of the King's 
Bench then fitting at Weſtminſter, when the court did not nor 


could not fit out of term, the plaintiff deſired leave to diſcontinue, 


which was granted him, Mey 13, 1729. 


Naylor qui tam wver/. Scott. | 


[ N a prohibition granted to ſtay a ſuit in the Spiritual Court by 
the vicar of Wakefield, grounded upon a cuſtom for a due for 
churching of women, which was alleged to be this, via. That every 


inhabitant keeping an houſe and having a family in Wakefield in 


Yorkſhire, and having a child or children born in that pariſh at 


the time of churching the mother of the child, or at the uſual time 


after her delivery when ſhe ſhould be churched, have time out of 


mind paid ten pence to the vicar of that pariſh, for or in reſpect of 


ſach churching, or at the uſual times when the mother of ſuch 
child ſhould be churched. Iſſue was taken upon the cuſtom, and 
a verdict was found for the defendant, that there was ſuch a cuſtom. 


And upon motion made to the court by Mr. Filmer for the plaintiff, 


in arreſt of jadgment, to prevent the granting a conſultation, the 
court being of opinion, that it was a void cuſtom, 1. becauſe it 
was not alleged, what was the uſual time the women were to bc 
churched, and therefore uncertain ; 2. becauſe it was unreaſonable, 


becauſe it obliged the huſband to pay, if the woman was not 


churched at all, or if ſhe went out of the pariſh, or died, before the 
time of churching ; judgment was arreſted; Mr. Crowle counſel 


for the defendant in the prohibition, 


Trin. 
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The King againſ Valentine Boyles. 7 2 Stm. 
N an information in nature of a quo warranto exhibited by the Ne warrants 
maſter of the crown office as the King's coroner and attorney, lie for ſetting 


TP 


Sc. for uſurping the office of one of the bailiffs of South- ge. 


wold in Suffolk, the information ſet forth, that villa de South- 
wold in comitatu Suffolk eſt antiqua villa, quodque infra villam prae- 
dictam for ten years laſt paſt and long before there were and yet are 


two bailiffs from time to time by the commonalty of the ſaid ville 


yearly choſe and to be choſe, and that the office of bailiff villae 
traedictae for all the time aforeſaid was and yet is officium publicum 
et officium magnae fiduciae et pracbeminentiae infra villam praedictam 
tangens regimen et gubernationem villae illius, et adminiſtrationem 


publicae juſtitiae infra eandem villam, viz. apud villam praedictam, 
and that the defendant 26 April 1 Geo. 2. and from thence con- 


tinue poſtea hucuſque apud villam praedictam abſque aliquo legali war- 
ranto, &c. did uſe and exerciſe the ſaid office, and (till there uſes 
and exerciſes it, and claims to be one of the bailiffs of the ſaid ville, 
and to have and enjoy divers liberties to the ſaid office of one of the 


_ ballifts of the ſaid town belonging, &c. To this information the 


detendant demurred, and the king's coroner, &c. having joined in 
demurrer, Mr. Huſſey for the defendant inſiſted that a quo war- 
ranto was the King's writ of right, for uſurping franchiſes and li- 
berties, 2 Inſt, 282. The exerciſe of an office may be ſuch a fran- 
chiſe, as for the uſurpation of it a quo warranto may lie, if it is a 
publick office ; but in this caſe the office in the information, ſeems 
to be only a private office, for which no*quo waranto would lie; 
for it is not ſhewn, that this ville of Southwold is a corporate town, 
nor is it (aid, ſo much as that it is a borough; and therefore the 
court cannot look upon the bailiff of this town, to be an officer of 
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a publick nature. Sed non allocatur; for per curiam there is no 
neceſſity, to ſet out particularly in theſe ſort of informations, the 
whole conſtitution of the place, or to ſhew whether the office is 
by charter or preſcription; but if it is alleged, to be an office, 
| | which appears upon the face of the information, to concern the 
| 17 publick, it is ſufficient againſt a perſon that uſurps it. Now here 
It is alleged to be a publick office, and concerns the government 
of the wille, and the adminiſtration of publick juſtice, which is 
confeſſed by the demurrer. And judgment was given for the 


Kang, June 12, 1729. 


Mich. 
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Lowe againſt Davies and others. 
Intr. Trin. 13 Geo. 1. B. R. Rot. _ 7 6: 


JECTMENT for meſuages and lands in Shrewſbury on What ſhall be 
the demiſe of William Fowler and Mary his wife, On —_— 
not guilty pleaded, the jury found a ſpecial verdict which and not in 

was very long, by finding ſeveral conveyances and com- tail. 
mon recoveries; but the queſtion was wholly upon what eſtate 2 Vern. 449- 
paſſed by the will of Danzel Fevon to his youngeſt ſon Benjamin 
Jevon. The will was found at large, but the queſtion aroſe upon 
this ſhort caſe. Daniel Fevon the deviſor, being ſeiſed of the lands 
in queſtion, by his will duly executed, dated 21 Fune 28 Car. 2. 
deviſed part of them to his wife dame Anne Jevon for and during 
her natural life, and from and after her deceaſe then to his ſon 
Benjamin Jevon and his heirs lawfully to be begotten, that is to 
ſay, to his firſt, ſecond, third, and every ſon and ſons ſucceſſively, 
lawfully to be begotten of the body of the ſaid Benjamin, and the 
heirs of the body of ſach firſt, ſecond, third, and every other 
ſon and ſons ſucceſſively lawfully iſſuing, as they ſhall be in ſe- 
niority of age and priority of birth, the eldeſt always and the 
| heirs of his body to be preferred before the youngeſt and the heirs 
of his body, and in default of ſuch iſſue then to his right heirs 
for ever. Other part of the lands were deviied to his wife for 
lite, and from and after her deceaſe to his ſaid ſon Benjamin and 
to the heirs of his body, as in manner and form aforeſaid is ex- 
preſſed ; but for want of ſuch heirs, then to the uſe of his right 
heirs for ever. Other lands he deviſes to his eldeſt ſon Thomas and 
his heirs lawfully to be begotten, the firſt, ſecond, third, and 
every other ſon and ſons ſuccetiively of the body of the ſaid Thomas 
Lwfully begotten, and the heirs of ſuch firſt, ſecond and third fon 
lawfully ſucceeding one another, and in default of ſuch iſſue to on 
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ſon Benjamin as heretofore expreſſed, and in default of ſuch iſſue 
to his right heirs for ever. Other lands he deviſes to his fon Ben- 
jamin, and the heirs of his body lawfully to be begotten, the firſt, 
ſecond, third, and every other ſon and ſons ſucceſſively of the 
body of the ſaid Benjamin lawfully to be begotten, and the heirs 
of the body of ſuch firſt, ſecond and third, and every other fon 
and ſons ſucceſſively lawfully iſſuing, as they ſhall be in ſeniority 
of age and priority of birth, the eldeſt always and the heirs of his 
body to be preferred before the youngeſt and the heirs of his body, 
and in default of ſuch iſſue then to his right heirs for ever. Dante] 
Jevon the deviſor died 22 June 28 Car. 2. 1676. and left his widow 
and three ſons, Thomas his eldeſt, Richard his ſecond lon, and Ben- 
jamin his youngeſt ſon. Thomas the eldeſt ſon died without ifſue, - 
Richard the ſecond ſon died, and left Mary the wife of Forvler his 
daughter and heir, and alſo right heir to Dan. Jevon the teſtator, 
who were leſſors of the plaintiff, The defendant claimed under 
Benjamin, who after a ſurrender by his mother of her eſtate for 
life to him, ſuffered a common recovery, to the the uſe of him and 
his heirs, and afterwards conveyed it to Varing, under whom the 
defendants claimed. So that the ſingle queſtion upon this ſpecial 
verdict was, whether Benjamin Jevon by this will was tenant in 
tail, or only tenant for life? If he was tenant in tail, by the ſuf⸗ 
fering the common recovery that would be barred, and alſo the 
remainder to the right heirs of his father, under which the leſſor 
of the plaintiff claimed. But if he was but tenant for life, the re- 
covery would not effect the reverſion deſcended to the plaintiff but 
ſhe would have a good title, Mr. Wilbraham for the defendants 
argued, that the teſtator knew the difference between deviſing an 
eſtate for life, and an eſtate in tail; for in ſeveral parts of the will 
he gave to his wife an expreſs eftate for life; but to Benjamin he 
did not give it only for his life, but to him and the heirs of his 
9 body, which was undoubtedly an eſtate tail in a will, and there- 
fore that eſtate could not be defeated by the ſubſequent words. 
For where an expreſs eſtate is given by a will, that ſhall not be 
4 Mod. 319. defeated by ſubſequent words by an implication. Dier 171. 1 Ventr. 
2231. Cre. Elix. 248. Atkins verſ. Atkins, And as to the firſt de- 
| | vile to Benjamin (though there is ſome difference in the penning 
1 that and the ſubſequent deviſe to him) a videlicet may correct or 
1 reſtrain what went before, or explain it; but if it is contrary to 
1 what went before, it muſt be rejected as void. Hob. 171. Now 
1 | it was inſiſted on, an expreſs eſtate tail being given to Benjamin by 
; the firſt words, and no expreſs eſtate for life, the viz. that comes 
after, and the ſubſequent words in the other deviſes, cannot turn 
that only into an eſtate for life in Benjamin, with intails to his ſons 
| ſucceſſively ; for what follows the viz. and the other deviſes to the 
T5 ſons, is contrary to the expreſs deviſe to Benjamin, Sed non a h- 
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, for per curiam, the whole will muſt be took together, and 
one part explained by the other; and the intent was moſt manifeſt, 


that the deviſor in all the deviſes of the lands in queſtion deſigned 
to give Benjamin only an eſtate for life, and not an intail; and the 
viz, and the other clauſes, were not contrary, but explanatory of 


what beirs of the body of Benjamin the deviſor meant. And judg- 
ment was given for the plaintiff November 18, 1729, by the una- 


nimous opinion of all the judges. Mr. Willes was counſel for the 


plaintiff, 


Henry Haydock verſ. Roger Lynch. 
Intr. Mich. 3 Geo. 2. B. R. rot. 


I an action upon the caſe upon ſeveral promiſes, the plaintiff in What ſhall noe 


his firſt count declared, that one Thomas Rogers 8 Aug. 71. To. nd UP 


Sc. according to the cuſtom of merchants his certain bill of ex- 8 Mod. 265. 
change with his own hand and in the name of the ſaid Thomas ſub- Ante 1481. 


ſcribed did make, dated the ſame day and year, and directed the 18 
| faid bill of exchange to the ſaid Roger, and thereby requeſted the 316. 


ſaid Roger to pay to the ſaid Henry or his order 140. 3s. out of 


the fifth payment, when it ſhould become due, and it ſhould be 


allowed by the ſaid Thomas, which was afterwards accepted by the 


detendant, ratione quorum praemi ſſorum the defendant became liable 


to pay the ſaid 14/7. 3s. to the plaintiff Henry, and ſo being liable 
promiſed to pay, c. Then there were other counts in the decla- 
ration, to which counts the defendant pleaded non afſumpfit, &c. 
and as to this count the defendant demurred. And it was inſiſted 
upon by Mr. Parker for the defendant, that this action was not 


maintainable upon this bill as a bill of exchange, according to the 
reſolutions in the caſes of Focelin verſ. Laſerre, Paſch. 1 Geo. 1. 


B. R. [ Ante, 1362.) and Jenney ver/. Herle, Paſch. 10 Geo. 1. 
B. R. 1724. { Ante, 1361.) And of that opinion was the court, 
and Nov. 20, * gave judgment for the defendant. Mr. Strange 


for the plaint 


Henry 


Mod. 394. 


1 
b 


good Allega- 


nn 


1564 Mich. Term 3 Georgii 2. regis. 


1 


Henry Mifflin alias Peters and others verſ. Sir William 


Morgan. 20 
Intr. Mich. 2 Geo. 2. C. B. Rot. 544. et Mich. 3 Geo. 2. 
| B. R. Rot. | 
What is a N error upon a judgment by nihil dicit in debt upon a bail-bond, 


enalty 5col. obtained by the plaintiffs Mifflin and others a- 
e guinſt Sir u lan, Morgan as ens of the ben of Glouceſter, 
ball. bond by the error aſſigned was, that the plaintiffs did not ſhew, that the 
the ſheriff. qeeriff aſſigned the bond to them by indorſing the ſame and atteſt 
ing it under his hand and ſeal in the preſence of two or more cre- 
dible witneſſes, according to the words of the ſtatute of 4 Ann. 

cap. 16, par. 20. but only alleged, that the ſheriff at the requeſt 

and coſts of the plaintiff in the ſuit, according to the form of the 

ſtatute in that caſe lately made and provided, did aſſign to the 
plaintiffs the ſaid bond, which Mr. Strange inſiſted for the plaintiff 

in error was not ſufficient, without ſhewing particularly, that the 

bond was aſſigned as the act directed, by indorſement, &c. But 

the court unanimouſly over-ruled this exception; all defects, which 

would have been aided by a verdict, being aided after judgment by 
nil dicit by that act of 4 Ann. cap. 16. par. 2, for amendment of 

the law, and it being expreſly alleged, that the bond was affigned 
ſecundum formam ſiatuti. Mr. Parker for the defendants in error, 
Carth. 304. And judgment was affirmed, Nov. 18, 1729. 15 


The King again/ the mayor, aldermen and burgeſſes of 
a Doncaſter in the county of Vork. 


Mandamus to- 1 was granted, directed to the mayor, aldermen and 


reſtore one to burgeflcs of Doncaſter, commanding them to reſtore Chri,#6- 
the office of R 


capital burgefs P27 Scot? to the office of a capital burgeſs of that corporation, To 


ot acorpora- which they made a return, whereby it was ſet out, that the cor- 
tion. 


poration was a corporation by preſcription, Sc. and that ſeveral 
charters had been granted to them by ſeveral Kings, by one of 
which their laſt name was made, that of mayor, aldermen and 
bulgeſles, Cc. that by letters patent of 16 Car. 2. he appointed 2 
mayor, twelve aldermen, and twenty-four capital burgeſſes, which 
mayor, aldermen and capital burgeſſes were thereby appointed to be 
the common-council of the corporation: by the fame letters patent 
the mayor was appointed to be choſe out of the aldermen, and the 
 aldermen out of the capital burgeſſes, and the capital burgeſſes - 
| '0 
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of the free burgeſſes, in a particular manner mentioned in the letters 


patent; then they returned, that time out of mind there had been 


three chamberlains of the ſaid borough, one called the ſenior cham- 
berlain, another the middle chamberlain, and the other junior 
chamberlain of the ſaid borough, which till the granting the charter 
of Charles the Second had been always choſe by the whole body out 
of the burgeſſes, and from the making that charter had been choſe 
by the mayor, aldermen and capital burgeſſes, out of the capital 
burgeſſes ; which chamberlains reſpectively continued from their 
elections three years; and that the firſt year ſuch perſon was called 
the junior Chamberlain, the ſecond year middle chamberlain, and 
the third year /enior chamberlain; and that the buſineſs of the ſe- 
cond chamberlain was to take care of the lands and poſſeſſions of 
the corporation, and to receive the rents, &c. and to give a true 
account of them: then the return ſets out, that after Scott was 
choſe a capital burgeſs, and took the oath, which was ſet out at 
large, which was, among other things, well and truly to ſerve the 
mayor, aldermen and burgeſſes of the borough, as one of the ca- 
pital burgeſſes thereof, and well and truly to perform and keep all 
ſuch orders and by-laws as are or ſhould be made by the mayor, 
aldermen and capital burgeſſes, for the good government of the 
borough, and in all things according to his power truly and faith- 
fully to ſerve the mayor, aldermen and burgeſſes, for the moſt be- 
nefit of the corporation and inhabitants; then the return ſets out, 
that Scott 23 May 1718 was choſen chamberlain, that he became 
middle chamberlain, and took upon him the execution of that 


office 1719. that he as middle chamberlain received ſeveral ſums of 


money of the tenants of the corporation, mentioning them parti- 
cularly, due to the corporation, of which he gave no account, &c. 
but concealed and detained them to his own uſe, and as middle 


chamberlain charged the corporation with ſeveral ſums of money 


as laid out for ther, which he never laid out, mentioning them 
alſo particularly; and that he, while he was a capital burgeſs and 


| Chamberlain of the ſaid borough, obſtinately and voluntarily refuſed 


to obey ſeveral orders and laws by the mayor, aldermen and bur- 
geſſes, for the good of the ſaid borough made, contrary to the duty 
of his office of capital burgeſs, and contrary to the tenor of his oath, 
contrary to the truſt repoſed in him, &c, that the mayor, alder- 
men and capital burgeſſes afterwards, viz. &c, in common=-council 
aſlembled, ordered that Scott ſhould anſwer the ſeveral articles, 


matters, miſbehaviours and offences aforeſaid, and that he had no- 


tice of them in writing, and was ſummoned to appear at a parti- 
cular day to anſwer them; that he did appear, and put in his an- 
ſwer, and was heard, &c. that a further day was given him, when 
he was heard again; that a further day was given him, to ſhew 
cauſe why he ſhould not be removed from his office of capital bur- 
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geſs for the miſbehaviours and offences aforeſaid, at which day Score 

appeared at the common-council then held, and was heard again, 

and upon examination and confideration had by the mayor, alder- 

men, and capital burgeſſes in common-council then aſſembled, of 
all and ſingular the premiſſes, as well of the articles, matters, miſ. 
behaviours and offenſes aforeſaid, laid to the charge of the ſaid 
| Scott, as of the matters and anſwers he alledged in his defence; and 
| | | upon examination of witneſſes it appeared to them, the mayor, al- 
dermen, and capital burgeſſes in council aſſembled, that Scott was 
guilty, &c. ideo they then and there adjudged, he ſhould be re- 
moved, &c. and did then and there remove him, from his office 
of capital burgeſs, for his ſaid offences and miſbehaviours, &c. Af- 
ter argument by Mr. Bootle againſt this return, and by Mr. Faza- 
kerley tor it, Nov. 28, 1729. the court unanimouſly awarded a pe- 
remptory mandamus, to reſtore Scott to the office of a capital bur- 
gels. For they held firſt, that it did not appear ſufficiently by this 
return, that Scott had miſbehaved himſelf in the office of a capital 
burgeſs. For as to the charge, that he had obſtinately and volun- 
| tarily refuſed to obey orders and laws, &c. contrary to the duty of 
his office, and his oath; that was too general a charge, for the 
| particular laws ought to have been ſpecified. But what he was 
charged with in this return related to his office of chamberlain, 
and not to his office of capital burgeſs, viz. not accounting for the 
rents he received, and charging them with payments which he ne- 
ver made; and therefore this might have been a good reaſon to re- 
move him from the office of chamberlain, but not of a capital bur- 
gels. 2. They had not returned, that the mayor, aldermen, and 
capital burgeſſes, which was the common- council, had a power to 
EE: remove, The charter does ſay, the capital burgeſſes ſhall continue 
in for life, unleſs removed; but it does not ſay by whom that re- 
1 Ro. Rep. moval is to be made. And 11 Co. 99. Palm. 451. Stiles 477. are 
icon. 61, authorities, that a Freeman ſhall not be removed by a corporation, 
Dyer 332. b. unleſs by virtue of a charter or preſcription. But if the mayor, 
pl. 28. aldermen, and capital burgeſſes, could be looked on as having an 
authority to remove a capital burgeſs, becauſe he was choſe by 
them.; yet the court held, this was not a ſufficient cauſe to remove 

Scott from that office, for the reaſons beforementioned. | 
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The mayor, aldermen and burgeſſes of Baſingſtoke againſt 
| Vaughan Bonner. | 


4 Intr. Hil, 3 Geo. 2. B. R. ö Rot. Pray 8. O. 


N debt for 800 J. rent in arrear due from the defendant to the Privilege of 
laintiffs upon a leaſe by indenture made by them to the de- 97 
endant, he pleaded his privilege as an attorney of the Com- 
| mon Pleas in this manner, viz. that he, the day of exhibit- 
ing the plaintiffs ſaid bill, and long before ef continue abinde bucuſ- 
que, fecit [inſtead of fuit] et adbuc exiſtit, an attorney of the Com- 
mon pleas, Cc. To which plea the plaintiffs demurred, and the 
| defendant joined in demurrer. And judgment was given, that the 
| defendant ſhould anſwer over, becauſe the defendant had not aver- 
| red, he was an attorney of the Common Pleas the day of the exhi- 
biting the plaintiffs bill, by reaſon of the miſtake of the word fecit = 
inſtead of uit, May 5, 1730. | 9 


James Stewart, Eſq; Henry Rowe and Elizabeth his wife, 
verſus Smith et al' bail of Solomon Ranger, 


Intr, Mich. term 3 Geo. 2. B. R. Rot. 339. — 8 


N a ſcire facias, which bore tee 6 Nov. 3 Geo. 2. returnable When {ire 
Monday proxime poſt craſtinum ſancti Martini, ſued by the plain- Tarps, 
tiffs againſt the defendanis as bail for Solomon Ranger, &c. the de- reſted. 
fendants pleaded, that the plaintiffs after their judgment recovered, 
and before the ſuing out of the ire facias, &c. had not ſued out | | 
a capias ad ſatisfaciendum againſt Ranger, &c. To which the Y 
Plain'iffs replied, that after their obtaining their judgment againſt 2 
. Ranger, and before the ſuing out of the firſt ſcire facias _—_ 


"— > I. —” ha R 


on the caſe 


ä 
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the defendants, viz. 23d of Ofober the fame Mich. term 3 Geo, 2. 
they ſued out, Cc. againſt the ſaid Ranger a capias ad ſatisfacien. 
dum returnable Thurſday proxi me poſt craſtinum Animarum [which was 
the 6th of Nov. the ſame day the firſt ſcire facias bore teſte] at 
which day the ſheriff returned, that Ranger non eſt inventus, &;. 
prout per idem breve et retornum inde among the files of writs of 
capias ad ſatisfaciendum in the ſaid court de recordo remanentia, 
&c. The defendants demurred generally, and the plaintiffs Joined 
in demurrer. And Mr, Strange for the defendants inſiſted, that 
this was ill, becauſe the ſcire facias was teſte the ſame day the 
capias ad jatisfaciendum was returnable, whereas the capias ad ſa- 
tisfaciendum ought to be returned before. the ſcire facias was ſued 
out; but it did not appear to be ſo, becauſe being both on the ſame 
day, there is no fraction of a day. Sed non allocatur ; for in many 
caſes the law takes notice of fractions of days; and here it ſhould 
be took, that the capras ad ſatisfaciendum was returned, before the 
ſcire facias was ſued out; which might very well be, though both 
on the ſame day, Judgment for the plaintiff, May 1, 1730, 


John Hoare again}? Rivers Dickinſon. Error. C. B. | 


Intr. Trin. 2 & 3 Geo. 2. C. B. Rot. 645. et Intr. 
Pajch. 3 Geo. 2. B. R. Rot. 


Special action O HN Hoare the plaintiff in the Common Pleas brought an 
for damnify, S action upon the caſe againſt D:ckinſon, and declared, that he 
ing the plain - the firſt of July 1 Geo, 2. was lawfully poſſeſſed of two ancient me- 
tiff meſusges, ſuages and two ancient ſheds ſituate in the pariſh of St. Andrew 
OT. Holborn in comitatu Middleſex, and being ſo poſſeſſed, he after- 
to their foun- wards, /cilicet the ſame day and year, pulled down the ſaid ancient 
— „ meſuages, and built in their place four other meſuages upon the 
yas 55 ground, or part thereof, where the ancient meſuages ſtood, and the 
Poph. 172. plaintiff of the ſaid four new built meſuages the ſaid firſt of July 
Dyer 295. anno ſecundo aforeſaid, and always from thence until and after the 
| ſecond of December anno ſecundo ſupradicto, was lawfully poſſeſſed: 

and whereas the defendant the ſaid firſt of July anno ſecundo ſufra- 

diclo, and always from thence until and after the ſaid ſecond of 
December, was poſſeſſed of a brewhouſe in the pariſh of St. Sepul- 

chre's London, and being ſo poſſeſſed, and the ſaid John Hoare be- 

ing poſſeſſed of the ſaid four new built meſuages, the defendant 
machinans & malitioſe intendens, &c. the ſaid firſt of Fuly and di- 

vers days and times between the ſaid firſt of July and the ſaid ſe- 

cond of December, quendam curſum aquae per maberemia tubulata dt- 

ductum a quodam fonte in the ſaid pariſh of St. Andrew Holborn to the 
defendant's brewhouſe continuavit, et currere cauſavit near the 


3 | founda- 


n SE.» 
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foundation and underpinning of the plaintiff's ſaid four meſuages, 
ac maheremia tubulata illa tam negligenter manutenuit, reparavit et 
cuſtodivit, quod aqua a fonte illo per eundem Dickinſon in maberemiis tu- 
bulatis illis deducta, dictis diebus et vicibus ex maberemiis tubulatis illis, 
at the ſaid pariſh of St. Andrew's Holborn, ad et in murum, fundamentum 


et ſuſtentationem of one of the ſaid four meſuages of the plaintiff's ſo 


new built irruebat et profluebat, per quod the ſaid meſuage and two 
other of theſe meſuages of the ſaid plaintiff to the ſaid meſuage near 


adjoining in muribus ſuis ac in tectis eorundem magnopere debilitata Inſtead of 
et damnificata fuerunt, and the plaintiff to ſupport and repair them urs. 


ex cauſa illa was forced to expend 3ool. Sc. Upon not guilty 
pleaded, and iſſue joined, the jury found for the plaintiff, and gave 
him damage 203 J. beſides coſts; for which ſum, and for 251. 105. 
colts, judgment was given for the plaintiff John Hoare in the Com- 
mon Pleas. Upon which judgment the defendant brought a writ 


of error in the King's Bench, and afligned the general error. And 
Mr, Draper argued for the plaintiff in error, that this action was 
not maintainable againſt him, becauſe the defendant was not to be 


compared to a terretenant, who may be obliged to keep his 
fences, &c. in repair, according to the caſe of Tenant verſ. Gould- 
ing, 1 Salk, 360. But had only an eaſement in having this wa- 
ter come to his brewhouſe. And it is not alledged, that the pipes 
were his, or that he laid them there; and therefore he was not 
obliged to repair them, and by conſequence was not anſwerable for 
any damage that might accrue to the defendant in error by reaſon of 
the pipes being out of repair. In the next place, it the plaintiff in 
error was to be looked upon as owner of the pipes (which he is 
not alledged to be in the declaration) then the plaintiff's declaration 
is ill, becauſe the defendant in error has not ſet out a good title to 
the four meſuages, but has only alledged that he was legitime pofſe/- 
fionatus, which though it might be good againſt a 7or?-feaſer, 
yet would not be good againſt a ferretenant, 1 Salk. 33 5. Star 
ver /. Rookeby. But the court were of opinion, that the action well 


lay, for it is alledged, that the plaintiff machinans et malitioſe inten- 


dens eundem Jobannem in bac parte minus rite praegravare, &c. 
curſum aquae, &c. continuavit et currere cauſavit near the foundation 
of the houſes of the defendant in error, &c. per quod, Sc. fo that 
he is plainly a wrong doer, and has by his continuing and cauſing 
this water to run near, &c. damaged the defendant in error, which 
the jury have found, And therefore judgment was affirmed, April 
18, 1730. | | 
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James Tully again? Francis Sparkes and Chriſtopher 


May, executors of William Donalſon. 


HE defendants the executors brought a writ of error upon 

this judgment (which ſee before, 1546.) in the Exchequer- 
chamber; where it was argued for them by Mr Focelin, not only 
that the judgment was erroneous upon the merits, but alſo that 
there was an error in the entry of the judgment; for the entry was, 
ideo conſideratum eſt, that the plaintiff recover againſt the defendants 
his debt aforeſaid, necnon 221, pro damnis ſuis quae ſuſtinuit tam 


occafione detentionis debiti illius quam pro mifis et cuſtagiis ſuis per 


ipſum circa ſettam ſuam in hac parte appoſitis, eidem Facobo per curiam 
dicti domini regis nunc hic adjudicatas, de bonis et catallis quae fue- 
runt, &c, Which was inſiſted upon to be erroneous, becauſe it 
was not, that the taxing of the damages was ex afſenſu of the plain- 
tiff, for the words ex afſenſu ſuo after per curiam dicti domini regis 
nunc hic were omitted ; which ought to be in, as appears by all the 
precedents in the books of entries. For the taxation of the damages 
occaſione detentionis debiti, as well as of the coſts of ſuit, being by 
aſſent of the plaintiff (which is always entred of record) will con- 
clude the defendant; but if the plaintiff will not conſent to this, 
then he ſhall have a writ of inquiry of the damages occaſione deten- 
tionis debiti, if he will; but this is in the plaintiff's election, and 
not in the election of the defendant, in judgment in actions of debt 
upon default or confeſſion, 2 Saund. 107. Holdip verſ. Otta. 
And the ſame reaſon holds in judgment in debt upon a demur- 
rer. And the juſtices and barons in this caſe ſeemed ſtongly of 
opinion, that by reaſon of this omiſſion in the entry of the judg- 
ment, the judgment was erroneous. Then it was moved in the 
Exchequer-chamber, that they would let the record be amended. 
But the court held, they could not amend it; but if it was amend- 
able, it muſt be in the King's Bench. Whereupon Mr. Harper moved 
for the plaintiff in the original action, that the judgment might be 
amended, by inſerting the words ex afſenſu ſuo. And a rule was 
made, for the defendants to ſhew cauſe, &c. And Mr. Jocelin 
came to ſhew cauſe why the rule ought to be diſcharged. And 
firſt that the record was not in this court, but that it was removed 


by the writ of error into the Exchequer-chamber, and was there 


now. And for this he inſiſted upon the words of the ſtatute of 
27 Eliz. cap. 8. which requires the chief juſtice of the King's Bench 
to cauſe the record to be brought before the juſtices of the Common 
Pleas, &c. The writ of error alſo requires the record to be carried 
before the juſtices, &c. 1 Anderſ. 143. Sed non allocatur; for the 


court held, the record remained here, notwithſtanding the writ of 


3 | error 
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error in the Exchequer- chamber, and that it was only a tranſcript 


ſent thither, March 72. Palm. 198. and that if this defect is amend- 
able by law, it muſt be amended in this court. Cro. Jac. 429. 
Then Mr. Jocelin and Mr. ſerjeant Eyre inſiſted, that this could 


not be amended, becauſe this is not barely vitium clerici, but an 


error in matter of judgment. Beſides, they ſaid the application, for 


the amendment was too late, the cauſe having been twice argued 
in the Exchequer- chamber. But e contra, ſerjeant Chapple and 
Mr. Harper argued, that this was amendable by virtue of the — 
of 16 & 17 Car. 2. c. 8. whereby it is enacted, that no judgmen 
ſhall be reverſed, by reaſon that the coſts in any judgment what- 
ſoever are not entred to be by confent of the plaintiff, but that ſuch 


omiſſions, and all other matters of like nature, &c. ſhall be amended. 


by the judges of the court where ſuch judgment ſhall be given, or 
whereunto the record is or ſhall be removed by writ of error. And 
they inſiſted, that the omiſſion in the preſent caſe of ex afſenſu of 
the plaintiff as to taxation of damages occaſione detentionis debiti was 
of the like nature as that of coſts not entred to be with aſſent of the 
plaintiff, And of this opinion was the court, and the amendment 


was granted, May 2, 1730. And in Trinity term following, upon 


Mr. Harper's motion the tranſcript of the record in the Exchequer- 
chamber was amended by the record of the King's Bench. And in 
that term the judgment of the King's Bench was affirmed in the 
Exchequer-chamber by lord chief juſtice Eyre, Price and Denton, 
juſtices of the Common Pleas, and Carter, Comyns and Thompſon, 
barons of the Exchequer, Forteſtue juſtice being abſent and doubt- 
ing, and. Reynolds being abſent, having joined in the judgment in 


the King's Bench. 
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S. C. 2 Sun. The King again Clendon. 


870. 
Cannot join HE defendant was indicted for an aſſault and battery com- 
due peel NF mitted by the defendant upon J. S and J. N. and upon 
the ſame in- not guilty pleaded a verdict was found for the King, that 
dictment. the defendant was guilty, Sc. And a motion was made 
in arreſt of judgment by Mr. Ketelbey for the defendant, that theſe 
were two diſtinct batteries, and two diſtinct offences, for which 
the defendant ought to have been indicted by ſeveral indictments, 
and that they could not be joined in the ſame indictment; for as the 
offences were ſeveral, ſo the judgments ought to be ſeveral, and 
diſtinct fines ſet upon the defendant in reſpect of them. Upon 
which a rule was made, to ſtay judgment, until, &c. And Mr. 
Taylor for the proſecutor moved to diſcharge the rule, for although 
he agreed, J. S. and F. N. could not have joined in an action for 
theſe batteries, yet they might be well enough put in the ſame in- 
dictment, becauſe the court would conſider them as different in- 
dictments, and might very well give different judgments, and ſet 
different fines. But the court held, that as no caſe was cited, nor 
precedent, to warrant ſuch an indictment, it was ill for the reaſons 
given by Mr. Ketelbey. And judgment was arreſted abſolutely, 
Saturday, May 30, 1730. | 


_ Coppin verſ. "Gunner. 


charges flew Unner was convicted of an offence within the black act, viz. 
conviet with - ſhooting at a perſon, Cc. and ſentence of death pronounced 
civil proceſs. againſt him; but my brother Forteſcue, before whom he was tried, 


ca js ag ' reprieved him, in order that a letter of the ſecretary of ſtate might 


12 Geo. 1. be obtained for his tranſportation, according to 4 Ge. 1. cap. 11. 


C. 30. far, 1, And Mr, Wheat moved in behalf of Coppin, to whom 
- | Gunner 


— 
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Gunner was indebted, that he might have leave to ſerve Gunner in 
caol with a copy of a latitat, to intitle the plaintiff to file common 
bail for him, if he did not cauſe an appearance to be entred, it 
being alleged, that Gunner had an eſtate fallen to him; there being 
a proviſo in the act of 9 Geo. 1. c. 22. that offenders againſt that 
act ſhould not incur corruption of blood, nor a- forfeiture of lands, 
tenements, goods or chattels, And laſt term a rule was made 
for the gaoler and Gunner to ſhew-cauſe. And upon hearing counſel 
this term, the rule was made abſolute, and leave given to Coppin to 
ſerve Gunner, according to the motion; it being no prejudice to 
the gaoler, and there being no reaſon, that the defendant ſhould 
not pay his debts, if the plaintiff could recover, and find effects; 
he undertaking not to ſue execution againſt the perſon of Gunner, 
and that conſent being made part of the rule. | 
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Rex ver Huggins. 5 
8. C. 2 Stra. Intr. Trin. 3 Geo. 2. r. 
882. | | 0 
| * 8 HIS was a ſpecial verdict found at the Old Bailey on an Z 
durch ur Breath indictment of murder againſt James Barnes and Joln 2 
and judgment ; EY ; 2 
of the court. Huggins. The indictment ſets forth, that John Huggin: 


| from the firſt day of October in the twelfth year of the 
late King to the firſt day of January next following, and long be- 
fore and after, was warden of the priſon of the Fleet, &c. and 
1 that James Barnes was during that time ſervant to John Huggins, 
* and employed about the care of the priſoners; and that James 
0 | Barnes exiſtens perſona crudelis naturae et immants diſpoſitionis erga 
1 priſonarios in eadem priſona exiſtentes, on the firſt day of November 
| in the twelfth year, Cc. made an aſſault upon one Edward Arne, 
4 | then being a priſoner in the ſame priſon under the cuſtody of the 
14 | ſaid John Huggins, and him the ſaid Edward Arne then and there 
with force and arms, Cc. unlawfully, feloniouſly, wilfully, and 
of his malice aforethought, and without the conſent of the ſaid } 
Edward Arne took, and him with force and arms, Cc. to a cer- 
tain room within the priſon aforeſaid then newly built, unlaw- 
fully, &c. conveyed and led, and him the ſaid Edward Arne with 
f force and arms, Cc. in the ſaid room for a long time, to wit for 
| | the ſpace of ſix weeks then next following, unlawfully, &c. im- 
priſoned and detained ; and him the ſaid Edward Arne then and 
| there with force and arms, Cc. for all the time laſt mentioned in 

that room ab/que ſolamine ignis necnon fine aliqua matula, ſcapbis, 
wel aliquo alio hujuſmodi utenſili unlawfully, &c. forced to remain 
and be (the walls of the aforeſaid room made of bricks and mortet 
at the aforeſaid time of the impriſonment of the ſaid Edward Ari 
in the ſame being very moiſt, and the room aforeſaid being ſituate 


over the common ſewer of the ſaid priſon, and near the place - 
1 | . fer 5 
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ſordes et fimns priſonae praedictae necnon excrementa priſonariorum 
praedictorum adtunc uſualitur  pofita fuerunt, by reaſon whereof the 
room aforeſaid then was very unwholeſome and greatly dangerous 
to the life of any perſon detained in the ſame: and the indictment 
farther ſets forth, that the ſaid James Barnes and Jobn Huggins 


at the ſaid time of the impriſonment of the faid Edward Arne in 


that room well knew, that the faid room had then been newly 
built, and that the walls of that room, being made of bricks and 


morter, were then very moiſt, and that the ſaid room was ſo. ſituate 


as aforeſaid: and the indictment farther: ſets forth, that the ſaid 
Edward Arne, during the impriſonment and detaining aforeſaid in 
the ſaid room, vi. the ſeventh of November, Cc. by dureſs of the 
ſame impriſonment and detaining became ſick, and thereby from 


the ſame ſeventh day of November until the ſeventh day of De- 


cember then next following in the room aforeſaid. languiſhed, on 
which ſaid ſeventh day of December the ſaid Edward Arne by du- 
refs of the impriſonment and detaining aforeſaid in the room afore- 
ſaid died, &c. the indictment farther ſets forth, that the ſaid Jobn 
Huggins, being a perſon of a cruel nature and ſavage diſpoſition, 
and a grievous and inhuman oppteſſor of the priſoners in the ſame 
priſon under his cuſtody being, during the ſaid impriſonment and 
detaining of the aforeſaid Edward Arne in the room aforeſaid, viz. 
the ſaid ſeventh day of November, &c. and divers other days and 
times during that impriſonment and detaining, at London, &c. 
felonionſly, wilfully, and of his malice aforethought, was preſent, 


aiding, abetting, comforting, aſſiſting and maintaining the afore- 


ſaid James Barnes, feloniouſly, wilfully, and of his malice afore- 
thought, the ſaid Edward Arne in manner aforeſaid to kill and 


murder: and ſo the jurors aforeſaid upon their oath aforeſaid ſay, 


that the ſaid James Barnes and John Huggins the ſaid Edward 
Arne in manner and form aforeſaid feloniouſly, wilfully, and of 


| their malice, aforethought, did kill and murder, againſt the peace, &c. 


On Not guilty pleaded by the priſoner Huggins the jury find a ſpe- 
cial verdict as follows. That Queen Anne by her letters patent 
bearing date the 22d of July in the twelfth year cf her reign 
granted to John Huggins named in the indictment the office of 
warden or keeper of the Fleet, and keeper of the priſon and gaol 
of the Fleet, ſituate, Cc. and of the priſoners then committed or 
to be committed ta the priſon and gaol of the Fleet aforeſaid, and 
the capital meſuage for the cuſtody of the priſoners, and thirteen 
meſuages in the pariſh aforeſaid, and all other meluages, &c. and 
all that rent, fee or ſalary of 7/. 125. 19. yearly payable and to be 
paid by the hands of the ſheriffs of her city of London and her 
county of Middleſex, &c. and all other rents, &c. and him the 
faid John Huggins warden or keeper of the Fleet and of the priſon 
and gaol of the Fleet aforeſaid, for herſelf, her heirs and , 


* 
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did wake, ordain and conſtitute, by the ſame letters patent; to 

have, hold, enjoy and exerciſe the ſaid office, meſuages, lands, &ec, 

to the aforeſaid John Huggins, by Eimſelf or by bis ſufficient de- 

puty or deputies, for and during his natural life, in as ample man- 

ner and form as Sir Jeremy Whitchcott, baronet, or any other war- 

den of her priſon of the Fleet aforeſaid, the ſaid office and other 

the premiſſes or any of them had before had, held, uſed or enjoyed, 

or ought to have had, held, uſed or enjoyed; with the uſual aver. 

ments: and they further find, that the ſaid Jobn Huggins 1 Sept. 

in the twelfth of the late King, and for divers years before and 

continually from thence after until the firſt of Fanuary then next 

tollowing, was warden or keeper of the ſaid priſon of the Fleet; 

| and that one Thomas Gibbons for all the ſame time was deputy of 
| the ſaid John Huggins in the ſaid office of warden or keeper of the 
* | priſon of the Fleet aforeſaid by the ſame John Huggins appointed, 
and acted as ſuch his deputy: and they further find, that James 
Barnes, in the indictment named for all the ſame time was ſervant 
of the ſaid Thomas Gibbons, deputy of the ſaid John Huggins, in 
the ſame office fo as aforeſaid being, and acted under the ſame 
Thomas Gibbons, Fc. in and about the care of the priſoners com- 
mitted to the ſaid priſon, and in the fame priſon being, and parti- 
cularly in and about the care of Edward Arne in the indictment 
named then and there a priſoner in the ſame priſon being: they 
farther find, that the ſaid James Barnes the ſeventh of September 
in the twelfth year, &c, in and upon the ſaid Edward Arne, a 
prifoner in the ſame priton then as aforeſaid being, in manner and 
form as in the ſaid indictment is ſpecified, made an aſſault, and him 
the ſaid Edward Arne then and there without his conſent in man- 
ner and form as in the ſaid indictment is ſpecified took, and him 
the ſaid Edward Arne, to a certain room within the ſaid priſon then 
newly built, in the fame indictment mentioned, without his con- 
ſent in manner, &c. conveyed and led, and him the ſaid Edward 
Arne in the ſaid room for a long time, to wit for the ſpace of forty 
four days from thence next following, without the conſent of him 
the laid 'dward Arne in manner, Ec. impriſoned and detained, 
| and him the ſaid Edward Arne then and there for all the time laſt 
| mentioned in that room, ab/que ſolamine ignis necnon fine aliqua 

matula jcaphio vel aliquo alio hujuſmodi utenſili, to remain and be 

without his conſent in manner, &c. forced: and they farther 

find, that the walls of the ſaid room were made of bricks and 

morter, and at the ſaid time of the impriſonment of the ſaid Ed- 

ward Arne in the ſame were very damp, and that the ſaid room 

Was ſituate over the common ſewer of the ſaid priſon, and near 

the place ubi ſordes et fimus priſonae praedictae necnon excrements 

priſonariorum praedictorum adtunc uſualiter poſita fuerunt, by realon 

whereof the faid room was then very unwholſome, and greatly 
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dangerous to the life of any perſon detained I the Gap 1 ak they 


farther find, that the ſaid James Barnes at the ſaid time of the 
impriſonment of the ſaid Edward Arne in that room well knew 
that the ſaid room had then been newly built, and that the walls 
of that room were made of bricks and morter, and were then very 
damp, and that the ſaid room was ſituate ſo as aforeſaid: and they 
facther find, that during the ſaid impriſonment and detaining of the 
fad Edward Arne in the ſaid room, to wit by the ſpace of fifteen 
days at leaſt before the death of the ſaid Edward Arne, the ſaid 
bn Huggins knew, that the ſaid room had been then newly built, 
and that the walls of that room were made of bricks and morter, 


and then were damp ; but whether the ſaid John Huggins knew 


that, on the ſaid 7th day of September in the twelfth year, &c. the 
jurors know not: and they farther find, that the ſaid Edward Arne 
during the ſaid impriſonment and detaining of him the ſaid Edward 
Arne in the ſaid room, to wit the tenth day of the ſame month of 
September in the twelfth year aboveſaid, by dureſs of the ſame im- 
priſonment and detaining became ſick in the ſaid room, and thereby 
from the ſame tenth day of September in the twelfih year aboveſaid 
until the twentieth day of October then next following in the ſaid 
room languiihed, on which ſaid twentieth day of October in the 


twelfth year aboveſaid the ſaid Edward Arne by dureſs of the ſaid 


impriſonment and detaining in the room aforeſaid died, to wit at 
London, &c, and they farther find, that during the impriſonment 


and detaining of the ſaid Edward Arne in the ſaid room, to wit by 


the ſpace of fifteen days at leaſt before the death of the ſaid Ea- 
ward Arne, the ſaid John Huggins was once preſent at the ſaid 
room, and then and there ſaw the ſaid Edward Arne in that room 
under the dnreſs of the ſaid impriſonment, and then and. there 
turned away, and the ſaid James Barnes locked the door of the 
ſame room at the ſame time in which the ſaid John Huggins turned 
away as aforeſaid (the ſame Edward Arne at the ſaid time in which 


| the ſaid door was locked by the ſaid James Barnes being in the ſaid 


room under dureſs of the ſaid impriſonment): and they farther find, 


1577 


that the ſaid Edward Arne in the ſaid room under dureſs of the ſaid - 


impriſonment remained and was continued from the ſaid time in 


which the ſaid door of the ſaid room was ſo locked by the ſaid 


James Barnes as: aforeſaid until the ſaid time in which the ſaid 
Eduard Arne ſo as aforeſaid died: and they farther find, that the 
laid Jobn Huggins ſometimes acted as warden or keeper of the ſaid 
priſon, during the time in which he the ſame Thomas Gibbons was 
deputy of the ſaid John Huggins in the ſaid office as aforeſaid ; but 
whether upon the whole matter, &c. ih 


Ihe record of this indiftment and ſpecial verdict being removed 
into the King's Bench by certiorari, it was argued on Tueſday the 
9% ſixteenth 
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ſixteenth of June 1730 by Mr. Villes for the King, and Mr. fer. 
jeant Eyre for the priſoner. And on the laſt day of Michaelnas 
term following, after the caſe had been argued on the fourteenth of 


November at Serjeants Inn hall before all the twelve judges, the 
lord chief juſtice delivered the opinion of the judges, 


In this caſe two queſtions have been made. 1, What crime the 
facts found upon Barnes in the ſpecial verdict will amount to? 
2. Whether the priſoner at the bar is found guilty of the ſame of- 
tenſe with Barnes? | 


1. As to the firſt queſtion, it is very plain, that the fads 
found upon Barnes do amount to murder in him. Murder may 


be committed without any ſtroke. The law has not confined the 


offenſe to any particular circumſtances or manner of killing; but 


there are as many ways to commit murder, as there are to deſtroy 


a man, provided the act be done with malice, either expreſs or 
implied, Hale P. C. 46. 3 Inſt. 52. Murder is, where a perſon 
kills another of malice, ſo he dies within a year and a day. Hal: 
P.C. 43. And malice may be either expreſſed or implied, In this 
caſe the jury have found the malice expreſs ; for the facts charged 
on Barnes ate laid in the indictment to be ex malitia ſua praecog:- 
zata, to wit, that he having the cuſtody of Arne, aſſaulted him, 
and carried him to this un wholeſome room, and confined him there 
by force againſt his will, and without his conſent, and without 
poorer ſupport, ex malitia ſua praecogitata ; by means of which he 
anguiſhed and died, And the jury have found, that Barnes did 


all theſe facts, modo ef forma prout in indidtamento praedicto ſpe- 


ct ficatur, 

But upon the finding of theſe facts there is alſo a plain malice 
ariſing in conſtruction of la- Hale P. C. 46. The law implics 
malice in reſpect of the perſon killing. If a priſoner by durels of 
the gaoler comes to an untimely end, it is murder, It is not ne- 
ceſſary, to make it dureſs, that there ſhould be actual ſtrokes or 
wounds. And in 3 Inſt. 35. the putting into a dungeon is dureſs, 
or into a place too ſtrait, 3 Inft. g1. pluis arfment que devil. 
Crompt. go. The untimely end, mentioned by lord chief juſtice 


Hale, is what is meant by Briton, cap. 11. fol. 18, If a man die 


in priſon, the coroner is to take an inqueſt upon the view of the 
body; and if it is found by the inquiſition, that the perſon was 
brought nearer to death, and farther from life, per dure gard del 
gaoler, it is felony. 


The reaſons, why the law implies malice in ſuch caſes, are plain, 


Becauſe it is a breach of his duty, and of the truſt which the law bas 


repoled 
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repoſed in him. A priſoner is not to be puniſhed in gaol, but to 


be kept ſafely. Flet. 38. Bract. 10 5. The act alſo is deliberate 


And the nature of the act is ſuch, as that it muſt apparently do 


harm. It is alſo cruel, as it is committed upon a perſon that can- 
not help himſelf, And it is committed by force, and without the 


conſent of the priſoner. So that the charge in the indictment 


againſt Barnes is murder, and theſe facts found in the verdi& as to 
him fully maintain the indictment, and amount to murder. But 
Barnes is not before the court, he having fled (as it is ſaid) from 
juſtice, | | 


2. The next queſtion is, whether the priſoner Huggins is found 
guilty of the ſame offence as Barnes; or how far it appears by this 


ſpecial verdict, that he has been aiding and aſſiſting to Barnes in 


the committing of theſe facts. 


In the indictment the offence is as ſtrongly charged upon Hug- 
gins as upon Barnes. The indictment charges, that the priſoner at 
bar, during the impriſonment of Arne in the ſaid room (the fitua- 
tion and condition of which the indictment expreſly charges Hug- 
gins to have the knowledge of) on the ſeventh of November, et 
diverfis diebus et vicibus during that impriſonment, feloniouſly, vo- 
luntarily, and of his malice aforethought, was preſent, aiding, abet- 


ting, comforting, and aſſiſting the ſaid Barnes, the ſaid Arne felo- 
niouſly and of his malice aforethought to kill and murder, Sc. 


which, if found by the verdict, would certainly be murder in 
the priſoner, But there is a great difference in the finding of 
the verdict. As to Huggins, the jury have only found theſe facts, 
viz. That he had the office of warden of the Fleet, &c. granted 
to him by letters patent of 22 July, 12 Ann. to hold for his life, 
and to execute by himſelf or his deputy : that he 1 Sept. 12 Geo. 1. 
and before, and from thence to 1 January 12 Geo. 1. was warden 
of the Fleet : that Thomas Gibbons was, and for all that time act- 


ed as his deputy in that office: That James Barnes was for all 


that time ſervant of Gibbons, and acted under him about the care 
of the priſoners, and particularly about the care of Arne : then 
they find, that Barnes aſſaulted, and carried by force, the ſaid 
Arne into the room, and kept him there againſt his conſent, prout 
in the indictment, forty four days: then they find the ſituation 
and condition of the room, whereby it was very unwholſome, 
and dangerous to the life of any perſon kept therein : that Hug- 
gins, during the impriſonment of Arne in that room, viz. for fif- 
teen days before Arne's death, knew that the room was then lately 
built, and that the walls were made of brick and morter, and were 
then damp ; but whether he knew it the ſeventh of September, ig- 
norant : that Arne the tenth of September 12 Geo, 1. by dureſs of 

| | imprilſon- 


1580 Mich. Term 4 Georgii 2. regis. 


ny 


1 


impriſonment became ſick, and languiſhed to the twentieth of 
October, and then died by dureſs of impriſonment in the ſaid room: 
that during the impriſonment of Arne in that room, viz. per pa- 
« tium quindecim dierum ad minus before his death, Huggins was 
once preſent at that room, and then ſaw the ſaid Arne in that 
room ſub duritie impriſonamenti praedicti, ac adtunc et ibidem js 
avertit, and the faid James Barnes, the ſame time as Huggins 
turned bimſelf away, locked the door, the ſaid Arne at the time 


when the ſaid door was locked by Barnes being in the ſaid room 


ſub duritie impriſonamenti praedicti; and that Arne remained un- 
der that dureſs till his death: that Huggins ated ſometimes as 


warden, during the time Gibbons was deputy ; but it is not found 


that he ated as warden during the confinement of Arne. 


The judges are all unanimouſly of opinion, that the facts found 
in this ſpecial verdict do not amount to murder. in the priſoner at 
the bar; but as this ſpecial verdict is found, they are of opinion, 
that he is not guilty. Though he was warden, yet it being found, 


that there was a deputy ; he is not, as warden, guilty of the facts 


committed under the authority of his deputy. He ſhall anſwer as 
ſuperior for his deputy civilly, but not criminally. It has been ſettled, 
that though a ſheriff muſt anſwer for the offences of his gaoler civilly, 
that is, he is ſubject in an action, to make ſatisfaction to the party 


injured; yet he is not to anſwer criminally for the offenſes of his 


under- officer. He only is criminally puniſhable, who immediately 
does the act, or permits it to be done. Hale's P. C. 114. So 
that if an act be done by an under-officer, unleſs it is done by the 


command or direction, or with the conſent of the principal, the 


principal is not criminally puniſhable for it. In this caſe the fact 
was done by Barnes; and it no where appears in the ſpecial verdict, 
that the priſoner at the bar ever commanded, or directed, or con- 


ſented to this dureſs of impriſonment, which was the cauſe of 


Arne's death. 1. No command or direction is found. And, 2. It 
is not found, that Huggins knew of it. That which made the 
dureſs in this caſe was, 1. Barnes's carrying, and putting, and 
confining Arne in this room by force and againſt his conſent, 
2. The ſituation and condition of this room. Now it is not found, 
that Huggins knew theſe ſeveral ' circumſtances, which made the 
dureſs. 1. It is not found, that he knew any thing of Barnes's 
carrying Arne thither. 2. Nor that he was there without his con- 
ſent, or without proper ſupport. 3. As to the room, it is found 
by the verdict, 1. That the room was built of brick and morter. 


2. That the walls were valde humidae, 3. That the room was 


ſituate on the common ſewer of the priſon, and near the place 
where the filth of the priſon and excrement of the priſoners were 
uſually laid, ratione quorum the room was very unwholſome, and 
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the life of any man kept there was in great danger. But all that is 
found with reſpe& to the priſoner's knowledge is, that for fifteen 
days before Arne's death he knew that the room was then lately 
built, recenter, that the walls were made of brick and morter, and 
were then damp, But it is not found, nor does it appear, that he 
knew, they were dangerous to a man's life, or that there was a 
want of neceſſary ſupport. Nor is it found, that he directed, or 
conſented, that Arne ſhould be kept or continued there. The 
chief thing relied upon is, that the verdi& finds, that once the pri- 
ſoner at the bar was preſent at the room, and ſaw Arne ſub duritie 
inpriſonamenti praedidti, et ſe avertit, &c. which, as was object- 
ed, made him an aider and abettor. But in anſwer to this, 1. Be- 
ing preſent alone, unleſs he knew all the circumſtances, and direct- 
ed that Arne ſhould continue, or at leaſt conſented that he ſhould, 
cannot make him an aider or abettor in the murder. Kelynge 113. 
A man may be preſent and be intirely innocent, He may be ca- 
ſually preſent. 2. The verdict is, vidit ſub duritie impriſonamenti 
praedicti. He might ſee him, and ſee him while he was ſub du- 
ritie impri ſonamenti praedicti, that is, while he was in fact under the 
duteſs by Barnes; but it does by no means follow from thence, that 
he knew that the man was under this dureſs, and it is not found that 
he did know it. It was objected, that if he ſaw the man under this 
dureſs he muſt know it, and it was his duty to deliver him. But 
we cannot take things by inference in this manner. The vidit does 
not imply a knowledge of the ſeveral facts that made the dureſs. 
If the nature of this dureſs be conſidered, it is impoſſible that it 
ſhould be diſcovered by one fight of the man. It confiſts of ſeveral 
ingredients and circumſtances, that are not neceſſarily to be diſco- 
vered upon fight, For though he ſaw Arne in the room, yet by 
the view he could not tell, that he was there without his conſent, 
and by force, or that he wanted neceſſary relief. It is not found, 
that the man made any complaint to him, or that any application 
was made to him on the man's behalf, If he was there with his 
conſent, it would take off the dureſs. His ſeeing is but.evidence 
of his knowledge of theſe things at beſt, and very poor evidence 
oo. And therefore the jury, if the fact would have born it, 
ſhould have found, that Huggins knew, that Arne was there with- 
out his conſent, and that he conſented to and directed his continu- | 
ance there, Which not being done, we cannot intend theſe things, 
nor infer them, For in ſpecial verdicts in criminal caſes the court 
muſt never intend, nor infer facts, but judge upon the facts found, 
and not on the evidence of the facts. Kelynge 78, Whether a 
man 1s aiding and affiſting in murder or no, is matter of fact, and 
_ bupht to be expreſly found by the jury. Kelynge 111. Rex ver, 
Plummer. It does not appear by the ſpecial verdict there, that 
Clover, or the perſon unknown, who ſhot off the gun, did diſ- 
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charge it againſt any of the King's officers ; but it might be, for 


. 


ought that appears, for another purpoſe : though upon the particu- 
lar circumſtances in the ſpeeial verdict there are things found, which 
were a ſufficient evidence, that the gun was diſcharged againſt the 
King's officers ; and ſo it might be reaſonably intended, conſidering 
they were all armed, and in proſecution of an unlawful a& in the 
night, which they deſigned to juſtify and maintain by force, eſpe- 
cially when the gun was ſhot off upon the watch word given, 
and as the King's officers were endeavouring to ſeiſe the wool : the 
jury thereupon might well have found, that the fuſee was diſ- 
charged againſt the King's officers, But ſince they had not found 
it, the court were confined to what they had found poſitively ; 
and were not to judge the law upon evidence of a fact, but upon 
the fact when it is found, See Kelynge 218, 


This caſe was ſo well argued on both fides, that ſome objections 


on the part of the crown muſt be taken notice of, though they are 
already in a great meaſure anticipated, As, 


1. That Huggins as warden, though he had made a deputy, 
had ſtill the care of the priſoners; and it was incumbent on him, 
to ſee that there was no illegal dureſs, And to explain what the 
law means by dureſs, Brit. cap. 11. fol. 18. was cited, If a pri- 
ſoner is brought nearer to death, and farther from life, per dure gard 
del keeper : and Staunf. P. C. lib. 1. cap. 3 5. If he keeps him 
more ſtrictly than of right he ought, it is dureſs, And the dureſs 
need not be by the hand of the gaoler; for if it is done with his 
privity, it will affect him. But that is a miſtake: for when an 


' officer has power to make a deputy, and has appointed a deputy, 


he has diſcharged himſelf of the whole care; the deputy has the 
whole power, and it is incumbent upon the deputy, till the prin- 
cipal reſumes his office. Indeed when the principal comes to exe- 
cute his office himſelf, the power of the deputy ceaſes ; but a bare 


accidental coming to the place will not determine the deputation, 


plies that he knew it; and therefore he was privy to the duteſs, of 


unleſs he comes with an intent to reſume his office. The caſe of a 
diſſeiſce coming to dine with the diſſeiſor, or to ſee his pigtures, 
may be very properly compared with this, 


2, It was objected, that this murder was done with his privity ; 
it is found, that he ſaw Arne under this dureſs, et ſe avertit. 
He ought to have taken notice of it, and removed him, as it was 
his duty to take care of his priſoner's life. Vidit ſub duritie, im- 


which Arne died. 


But 
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But his conſent to this dureſs is not found; it intirely depends on 
his ſeeing the man, which does not import his conſent, for want of 


his knowledge of the particular facts. 


3 Objection. When he was prefent, the power his deputy 


| ceaſed 3 and then he ſhould have eaſed the man of this dureſs : and 


his ſuffering him to continue afterwards under the ſame dureſs, 
infers that he knowingly ſuffered him to continue till his death ; 


and his not reforming this abuſe, implies his conſent to it. But 


theſe inferences are by much too ſtrong ; and the not reforming an 
abuſe, does by no means infer a conſent to all the conſequences 
of it. 73 : $ : | 


4 Objection. A perſon abſent may be principal in murder, as 
in the caſe of poiſoning. An infant was laid in a hog-ſty, and a 


ſow eat it; and held murder. Palm. 547, 548. The fame opinion 


in the caſe of a ſick man laid in the cold. So in the caſe! of laying 


an infant under leaves in an orchard, and a kite ſtruck it. Poph. 13. 
Ow. 98. Hale P. C. 53. There the perſon who did the act, oc- 
| cafioned the death; but in this cafe no act was done by the priſoner 


at the bar, There are indeed caſes of murder, where no a& was 


done by the perſons guilty; as the letting looſe a wild beaſt, which 


the party knows to be miſchievous, and he kills a man. 3 Edw. 3. 


corone, 311. Staunf. 17. Crompt. 24. b. the owner of the beaſt is 


guilty of murder. In anſwer to thoſe caſes ; there is a difference 
between beaſts that are ferae natura, as lions and tygers, which a 
man muſt always keep up at his peril; and beaſts that are manſuetae 
natura, and break through the tameneſs of their nature, ſuch as 
oxen and horſes. In the latter caſe an action lies, if the owner has 
had notice of the quality of the beaſt; in the former caſe an action 
lies without ſuch notice. As. to the point of felony, if the owner 
have notice of the miſchievons quality of the ox, &c. and he uſes 
all proper diligence to keep him up, and he happens to break looſe, 


and kills a man; it would be very hard to make the owner guilty 


of felony, But if through negligence the beaſt goes abroad, after 
warning or notice of this condition, it is the opinion of Hale, that 


it is manſlaughter in the owner. And if he did purpoſely let him 


looſe, and wander abroad, with a defign to do miſchief; nay, 


though it were but with a deſign to fright people and make ſport, 


and he kills a man; it is murder in the owner, 


5 Objection. It is found, that Barnes ſhut the door in the 


preſence of Huggins : and therefore the continuing of Arne under 
that confinement will affect Huggins. But there is no conſent 


found to his confinement. What is found is at moſt but evi- 
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dence of a conſent; and even not that. It is only vidit et þ 
avertit. | 


6 ObjeQion, It is not neceſſary, for the jury to find the con- 
ſent in expreſs words; and if facts are found, that amount to a 


conſent, the court will judge it a conſent, As in the caſe of ma. 
lice, the court will judge it upon the facts found; and malice is an 
act of the mind, as well as conſent, To this it is anſwered, that 
malice is matter of law, and proper for the court to judge ; but the 
conſent of one man to the malicious acts of another is matter of 
fat, which ought to be found by the jury. And here is no con- 
ſent found, nor that Huggins aided or abetted Barnes; nor is there 
any poſitive fact found, that muſt neceſſarily be conſtrued an aid- 
ing and abetting. 


There is another matter which the King's counſel inſiſted upon, 
That if the court were of opinion, that they could not give judg- 
ment upon the facts found in this verdict, that the priſoner was 
' guilty of murder; that yet the verdict was ſo uncertain, as that 
they could not give judgment of acquittal: and therefore that a 
venire facias de novo ought to go. And this brought it under the 
conſideration of the judges, whether a venire facias de novo ought 
to be granted in this caſe. And to ſpeak to that point the counſel 
on both ſides were heard before all the judges, on Wedneſday the 
twenty-fourth inſtant, | | 1 


It was faid by the counſel for the King, that they ſpoke to this 
point without prejudice, For they inſiſted, that as to the verdict 
- itſelf, there were ſufficient facts found affecting the priſoner, to in- 


duce the judges to be of opinion, that they amounted to murder. 


But for argument's ſake, in caſe the judges ſhould be of opinion, 
that they were too uncertain, to found a reſolution upon, that the 


priſoner was guilty of murder; then they argued, that a venire 


facias de novo ought to go, though it was in a capital caſe. 


1. In a civil caſe if a verdict is found ſo uncertainly and ambi- 


guouſly, as that no judgment can be given; a venire facias de novo 
muſt iſſue. Co, Li. 227. 2 Roll. Abr. 693. Venn verſ. Howell. 
Cro. Car. 322. | Ea, 


It was obſerved, that the book of Co. Li. 227. ſpeaks of verdifs 
in general, and does not ſay in what caſes ; but as to civil caſes there 
is no doubt. 5 | 


2. In criminal caſes writs of venire facias de novo have been grant- 


ed. Co. Intr. 393. 6. Hil. 4 Car. 1. B. R. rot. 32, Rex v. "ne 
| | 3. Ia 
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z. In capital caſes a venire facias de novo muſt go, 1. In caſes 
of miſtrial. 6 Co. 14. a. Arundel's caſe, the point agreed. 2. For 


miſbehaviour of the jury in giving their verdict, Hz. 8 Hen. 7. 
rot. z. placit. reg. Rex verſ. Wayner. Agreed. 3. As to granting 
| a venire facias de novo after a ſpecial verdi& found, they were ſo 


candid as to own, that though there was ſearch made with the 


greateſt diligence, yet they could not find one inſtance, nor fo 


much as an opinion of a judge, except what was ſaid by lord chief 


juſtice Holt in the caſe of the King ver/. Keite, Comberb. 408. 
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Holt ſays, I ſhould not be much againſt a venire de novo“ 


And this was remembered by ſome others that heard that opinion. 
The jury had found in that caſe, that the priſoner had killed the 
man: but it did not certainly appear, whether the fact was murder 


or manſlaughter. Mr. Attorney general inſiſted, that if there was 
ſuch an uncertainty,” as that no judgment could be given, in a ca- 
pital caſe, the ſame reaſon held in ſuch caſe, as in civil and other 


criminal caſes, though there is no precedent of it as yet; for bi 
eadem eft ratio, eſt eadem lex, And therefore ſuppoling (for in 
this it was argued upon a ſuppoſition) that the verdict was too un- 


4 


certain to give judgment againſt the priſoner; they inſiſted, that 


a venire facias de novo ought to go. | 


But the judges came to no reſolution, that a venire facias de novo 


could not iflue after a ſpecial verdict in any capital caſe ; it being 
unneceſſary for them to determine that queſtion. For, as every ſpe- 
cial verdict depends upon the particular finding of the verdict, ſo 
the preſent queſtion relates only to the preſent verdi& before us as 
found, And as to that we were all of opinion, that this verdict 
was not ſo uncertain, as that judgment could not be given upon it. 
For the facts found are all poſitively found; but thoſe facts in the 
nature of them, joined together, are not ſufficient, to make the 
priſoner guilty of murder. And if fo, then the priſoner muſt be 


acquitted; for it is not that the verdict is uncertain, but it is not 
full enough to convict him. Perhaps the jury might have found 


other fats, which they have not ; but the court can judge only 
upon what is found. [Kelyng. 78, 79.] We all agreed in the caſe of 
Green and Bedell on a ſpecial verdict, that the verdict was not full 
enough as to them, for us to judge it treaſon in them ; becauſe the 
verdict only found, that they were preſent, and found no parti- 
cular act of force committed by them; and did not find, that they 
were aiding and aſſiſting to the reſt: and it is poſſible, they might 
be there only out of curioſity, to ſee; and whether they were aid- 
ing and aſſiſting is matter of fact, which ought to be expreſly found 
by the jury, and not left to the court upon any colourable impli- 


cation: and accordingly thoſe two perſons were diſcharged. 


10 E | And 
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And yet as to Green, he was found to be among the perſons af. 
ſembled, c. caſting up his cap, and hallowing, with a ſtaff in 
his hand; and that whilſt he was among them, he was knocked 
down by a party of the King's ſoldiers, that came to ſuppreſs them, 
and was then taken. And as to Bedell, it was found, that he 


was there, and being purſued by one of the King's ſoldiers, called 


out to the reſt of the company, to face about, and not to leave 
them, | 


Upon the whole, there is no authority againſt the court's giving 
judgment of acquittal, upon a verdict that is not ſufficient to con- 
vict; and therefore this verdict, not finding facts ſufficient to make 
the priſoner guilty of murder, he muſt be adjudged not guilty. 


— 


And he was diſcharged, | 5 


Eaſter 


Eaſter Term 


4 Georgii 2. regis, B. R. 1731. 


Giles Gardiner againſt Steven Merrott. 


Intr. Hl. 4 Geo, 2, B, R. Rot, | 441. S. C. 2 Stra. 
902. 
N a writ of error brought by Gardiner to reverſe a judgment Court ex e- 
given by the court of Common Pleas againſt him in an action de mend a 
of aſſault and battery brought againſt him by Merrott, the oO 
writ of error deſcribed the record to be of a /oquela in the 
Common Pleas by writ by Stephen Merrott and Giles Gardiner, 
and the record removed was between Stephen Merrot and Giles 
Gardiner, and by conſequence there was a variance, Sc. But the 
court of King's Bench, May 28, 1731. this term made a rule, that 
the writ of error ſhould be amended, and made agreeable to the re- 
cord, by virtue of the ſtatute of 5 Geo. 1. cap. 13. intituled, An act 
for amendment of writs of error, &c. And they held, they could 
do it by that act without prayer of either party, the variance appear- 
ing to them upon the record; and they gave no coſts, becauſe the 
ſtatute has directed no coſts to be given on ſuch amendment, 


Trin. 


Trin. Term 
5 XK G Geo. 2. regis, B. R. 1732. 


Moſes Burry ver/. Jeffrey Perry. 
2. 1 Intr. Hil. 4 Geo. 2. B. R. Rot. 


dan Gamdges. fendant, the plaintiff ſet out in his declaration, that he was a 


' houſe-ſmith by trade, and that the defendant ſpoke the words 


of him (which words were actionable in themſelves), by reafon 

of the ſpeaking which words the plaintiff had loſt ſeveral cuſtomers, 
naming them particularly, &c. to his damage 100/. On the ge- 
| neral iſſue pleaded, the jury found for the plaintiff, and gave him 
Ante, 831, only five ſhillings damages. And ſerjeant Belſield moved, that 
the plaintiff might have full cofts, though the damages were found 

under 405. becauſe he had received a ſpecial damage, viz. the lots 

21 Jac. 1.c. of his cuſtomers; ſo that if the words had not been actionable of 


. themſelves, this action would have been maintainable, by reaſon of 


the ſpecial damage. And he cited two caſes, between Philips and 
Fiſh, and Carter and Fiſh; where in an action for words import- 


ing felony, as he ſtole my hens, Cc. and, as he ſaid, laid by way 
of aggravation of damages, that he carried him before a juſtice of 


peace, and cauſed him to be impriſoned, Cc. the. jury gave under 
40s, damages; and yet after ſeveral motions in court, Trim. 
11 Geo. 1. B. R. the court made a rule, the plaintiff ſhould have 


full coſts. But per curiam, where the words are not actionable, 


but the action is maintained by reaſon of ſpecial damages the plaintiff 
has ſuſtained upon account of the words, the plaintiff ſhall have 


full coſts, though the damages are under 4os. for 'tis not the 


words, but the ſpecial damage is the cauſe of the action. 1 Salk. 
206. Brown ver. Gibbons. But where the words are aCtionable 
of thernſclves, as in the preſent caſe, and ſpecial damages are laid 
by way of aggravation, and damages are under 40s, there (hall 
be no more colts than damages, for that is properly an action 0 
2 wo! 


No more coſts 1 N an action for words brought by the plaintiff againſt the de- 
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words within the ſtatute of 21 Fac. 1. c. 16. And as to the caſes 
cited of Carter and Fiſh, and Philips verſ. Fiſh, upon conſidering 
that declaration the court held, that as it was laid, it was not barely 
laid in aggravation of damages, but was a diſtinct cauſe of action, 
importing crimen feloniae ei impoſuit, and therefore the plaintiff 
there had full coſts. In this principal caſe the court directed, 
the plaintiff ſhould have no more coſts than damages. Tueſday, 
June the 13th, 1732. | 8 | 


Wigley againft Peachy, Keddon, and others. 
Intr. Paſch. Geo. 2. B. R. Rot. 


H E plaintiff brought an action of treſpaſs, for taking with Where ſtall- 


. 0 . e i d 1 
force and arms 7 Aug. 1731. his goods and chattels, vis. 1 


100 buſhels of beans, 20 cabbages, &c. at Goſport in the county owner of the 


of Southampton, and carrying them away, to his damage 4o/. roma on 
The defendant as to the force and arms, &c. pleaded not guilty : and 8 I 
upon which iſſue was joined. And as to the reſt of the treſpaſs diſtrain the 
they juſtify, as bailiffs to Richard lord biſhop of Wincheſter, the E 
taking the beans, Cc. in a piece of ground called the market place fold as damage 
at Goſport in the ſaid county of Southampton, of which the biſhop feaſant. 

was ſciſed in right of his biſhoprick, then and there damage fea- See 2 Sta. 
ſant, as a diſtreſs, &c. The plaintiff replied, that King George 173% _ 
the Firſt, by his letters patent dated the 1oth of April in the third Noch e | 


year of his reign, granted to Jonathan then lord biſhop of Wincheſter and ward. 


and his ſucceſſors, that they might have and hold three markets, 
upon Tueſday, Thurſday and Saturday, in every week for ever at 


Goſport aforeſaid, for buying and ſelling fleſh, fiſh, and other pro- 
viſions, and all manner of goods and merchandizes commonly 
bought and ſold in markets, with all tolls and other profits to thoſe 
markets belonging. Then he ſets out, that before the time 
when, &c. viz. Saturday the ſaid 7th of Auguſt, a market at 
Cort aforeſaid, in the ſaid piece of ground called the market- 
place, was held by the biſhop of Wincheſter by virtue of the ſaid 
letters patent; and that the plaintiff before the time when, &c. 
to wit upon the ſaid Saturday the 7th of Auguſt, did bring into the 
laid piece of ground called the market-place at Goſport aforeſaid, 
into the ſaid market there as aforeſaid then held, the goods in the 
declaration, being goods commonly bought and fold in markets, 
to expoſe them to ſale and ſell them: and the ſaid goods in the ſaid 


piece of ground in the market there then held did expoſe to ſale; 


3s he well might; which goods were in the ſaid piece of ground in 

the market aforeſaid ſo by the plaintiff expoſed to ſale, until the 

defendants of\ their own. wrong afterwards, viz, the ſaid 7th of 
Fw mF- . Auguſt, 
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Arguſt, during the ſaid market fo as aforeſaid held, the ſaid goods 
in the ſaid piece of ground in the ſaid market fo as aforeſaid ex- 
poſed to ſale, took and carried away, c. The defendants, after 
having prayed and had oyer of the letters patent mentioned in the 


replication, by which the markets were granted to Fonathan biſhog 


of Wincheſter and his ſucceſſors, with general words of all tolls and 
other profits to the ſaid markets belonging, rejoin and ſay, that the 
plaintiff, before and at the time the ſaid goods were taken at Goſport 
aforeſaid, unjuſtly and without any reaſonable cauſe claimed to bring 
the ſaid goods into the ſaid piece of ground called the market. place 
into the ſaid market there held and to be held, and to lay them 
- vpon the ground there and to expoſe them to ſale and ſell them in 
the ſaid market, without payment of any toll for the ſame, and 
abſolutely refuſed to pay any toll for the ſame : whereupon the de- 
fendants as bailiffs of the ſaid biſhop of Wincheſter at Goſport afore- 
ſaid requeſted the plaintiff to carry his ſaid goods in the declaration 
mentioned out of the ſaid piece of ground called the market-place. 
But the plaintiff then and there reſuſed ſo to do; per quod the de- 
fendants as bailiffs of the ſaid biſhop of Wincheſter the faid goods then 
and there took there damage- feaſant as a diſtreſs for the damage, 
and impounded them, &c. To this rejoinder the plaintiff de- 
murred ſpecially, and the defendants joined in demurrer, 


Mr. Draper for the plaintiff argued, that judgment ought to be 
given for him, becauſe it appears by the replication, that the plaintiff 
carried the goods and chattels mentioned in the declaration into a 
publick market, to expoſe them there to ſale and to fell them: 
that in publick markets all ſubjects have right to bring in theic 
goods; and though where toll is due they will be obliged to pay 
the toll, yet if they do not, that will not make them treſpaſlers 
_ for bringing in their goods, nor can the owner of the market di- 
ſtrain them damage-feaſant. Cro. Elix. 75, The mayor of Laun- 
ceſlon's caſe ; and Cru. Elix. 628. Sawyer verſ. Wilkinſon ; where it 
was held by the court, that the ox-hide brought into Leadenhall 
market and fold, could not be diſtraĩned damage-feaſant. And 3 
to the matter ipfiſted upon in the rejoinder by the defendants, that 
they took the goods as a diſtreſs for not paying of toll, Mr. Draper 
inſiſted, that the rejoinder could not be ſupported, becauſe they 
did not ſhew, that any and what toll was due, which ought to be 
{et out, that the court might judge whether the toll demanded was 
reaſonable. 2 I/. 222. And that toll was only payable by the buyct 
without ſpecial cuſtom, which was not pretended in this caſe. 
2 Inſt. 220, 221. 2 Lutw. 1329, 1336. Light verſ. Pym ; nor that 
any toll was demanded by the defendants of the plaintiff in part! 
cular. Aud Mr. ſerjeant Belfield, who was counſel for the defen- 
dants, gave up the rejoinder as naught, and not to be . 
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But then he took exceptions to the replication, that that had not 


avoided the matter pleaded in bar, becauſe he inſiſted upon it that 
the plaintiff ought to pay ſtallage, or ſhew that he had tendred it, 


| otherwiſe he could not bring his goods into the market; and cited 
2 Roll. Abr. 123, Mich. 15 Jac. B. R. Neuington Fair's caſe, 
where it was held, if A. has a fair in a place, thoſe who have their 


houſes next adjoining to the fair cannot lawfully open their ſhops 
to ſell their goods in the fair, but ſtallage is due for it, for they 
cannot take any benefit of the fair without paying the duties which 
belong to him that purchaſed the fair, and ſtallage and pickage is 
incident to the foil in a market or fair, Moore 474. Heddy verſ. 


IVheelbouſe : and therefore it appearing by the defendant's plea, that 


the place where, Cc. was the biſhop of Wincheſter's freehold, and that 
the defendant brought his goods into the market; yet ſince it did not 
appear that he had paid or tendred ſtallage, the defendants might 
lawfully take them as a diſtreſs for damage-feaſant, for the plaintiff 
was thereby become a treſpaſſer ab initio, 


But to this Mr. Draper for the plaintiff anſwered, that the de- 


fendants have no where ſhewn, ſtallage was demanded and refuſed, 


but rely only upon non-payment of toll in their rejoinder ; and 
farther, that if it was due and demanded, yet the not paying it 


would not make the plaintiff a treſpaſſer ab initio. So is Six car- 


penters caſe, 8 Co. 146. b. that non- feaſance, where a man does an 
act by authority in law, as in this caſe where the plaintiff carried 
his goods to ſell into market, will not make him a treſpaſſer ab 
initio; but if ſtallage was due, the defendants ought to have an 
action or proper remedy for that, and not diſtrain the goods da- 
mage- feaſant. And as to the principal caſe, he relied on the caſes in 


Cro. Eliz. 55, & 628. as in point. Of which opinion were my 


brothers Page and Probyn, and myſelf, brother Lee being abſent 


for ſickneſs; and judgment was given for the plaintiff, ai, Sc. 
June 16 this term, But it was never moved again. 


Fr ‚ 


* 


— — P nar. 
2 n 


. eg er aka 


A 


Oo 


The Paincipal Matters 


F 


Contained 


In the SECOND VOLUME. 


Abatement. 


Pluries homine replegiando abated for 

A want of the words, ad ipſorum A. 
et B. damnum non modicum et gra- 

vamen. 
A dill abated as to one treſpaſs, and ſtand 
good as to another. 926 
Suſcept ſuper ſe ordinem mulitarem, good 
vr. in abatement, and without a 
1014 

On a plea in abatement the plaintiff 
ago peg in before he brings an- 

; _ action. ibid. 
Where a replication to a plea in abatement 
denies the fact, it is proper for the plain- 
tiff to pray damages. 1022 
Where the replication is not to be tried by 
the country, a prayer of damages is a 
diſcontinuance. 104 
Want of ſpecification is a temporary bar, 
which is the ſame thing with matter in 
abatement. 10536, 1243 
The form of concluding a temporary bar 


Page 903 | 


is, Ii reſponderi debeat quouſque, &c. 1056 


| Rider an ation ſaid i in an 1 court 


by habeas corpus, the plaintiff delivers a 
declaration varying from the former 
laint, the former action pending cannot 
leaded in abatement. Page 1102 

Plea in abatement, that does not give a 

better writ, is bad. 1178 
That another perſon is adminiſtrator, and 
not the plaintiff; may be pleaded in bar, 
but not in abatement. 

Where matter of bar may be pleaded in 

abatement. 1208 
It is no plea in abatement, that the cauſe 
accrued after the action brought. 1249 

A plea in abatement, that the original 4 
not returned, muſt be verified y - 
davit. 

See Addition, amendment, appeals, 
Coſts, —— Ejetment, 
Erroz, Eſtoppel, Execution, 
Fomm and ſubſtance, Name, 
| Setrekac Paivilege, Replevin, 

cire facias, Uariance, Uenue, 


108 : Acceſloꝛp. 


1207 


| Acceſſo2y, 
A man receives a murderer after the ſtroke 
given, and before the death; he is not 
acceſſory. Page 827 
A ſtatute makes a new felony; all acceſ- 
ſories before and after are included. 
- $44 
Acceſſories made principals by ſtatute. 
A ſtatute takes away clergy from aiders 


A Table of the Principal Matters 


Where an action will lie for miſchief done 


cChnhievous quality. Page 1 58 
See Carrier, Certaintp, Cnvitſons 
Cuſtom, Deviſe, Judges, Par⸗ 


— — Slander, Sta- 


tutes, Treſpaſs. 


Addition. 


An addition by reputation is good, where 
the ſuit is by bill, and not by original. 


and abettors, yet acceſſories ſhall _ | 849, 859 
their clergy. | 84 dition in an indickr 
See Deerfieating, | Servant, a good addition in an 3 


Ackton and ation upon the cafe. 
Caſe lies againſt the keeper of a livery 
ſtable, for damaging a horſe delivered to 
him to keep for a reward; without 
ſhewing that the defendant agreed to 
keep him. 795 
An action for nurſing a child for ſo many 
weeks, and other counts for nurſing the 
ſame child for the ſame weeks, ſo that 
the counts falſify one another; ill. 842 
Where an action lies for refuſing the plain- 
tiff's vote. 942 
A declaration for ſhutting the plaintiff out 
of a veſtry held in a room «bi tales aſ. 
ſemblationes teneri ſolitae et conſuctae fut- 
runt, held ill, for not ſhewing their 
 _ right to the room. 15 1386 
Caſe againſt a biſhop, for diſturbance in 
preſenting to a church. 948, 956 
Caſe lies for not repairing his privy, where- 
by the filth came into the plaintiff's 
cellar, without ſhewing a title to the 
cellar. 5 1089 
Caſe maintained by one poſſeſſed of houſes 
againſt the owner of a brewhouſe, for 
cauſing water to run near the foundation, 
Oc. 55 1368 
For not doing what ought to be done of 
common right an action lies, without 
ſnewing a particular title or charge. 
1091 
Caſe for falſly affirming to a 3 
that houſes are let at ſuch a rent, lies 
where the plaintiff depends upon it, and 
makes no other inquiry. 1118 


| Plea in abatement, that the plaintiff "4 no 


gentleman, confeſſed by demurrer. 986 
Labourer is no addition for a woman. 
. 117 
A defendant ſued as a gentleman leads 
that he is a merchant, ab/que hoc, c. 
this is no plea, for want of ſhewing his 
degree. 1541 
See Amendment, Pomine replegiando, 
Honours. | 


Adjournment. 


Entry of the adjournment of a term. 794 


* trover on the poſſeſſion of the in- 
teſtate; the defendant cannot upon the 
general iſſue give evidence, that there is 
an executor, 15 824 
Adminiſtration committed by the arch- 
deacon of Dorſet is void as to a judg- 
ment of the King's Bench. 856 
An executor obtains an award of execution 


on a ſcire facias; the adminiſtrator de 


bonis non maſt bring his ſcire facias on 
the original judgment. 1049 


Adminiſtrator durante abſentia muſt aver in 


his declaration, that the executor is ab- 
ſent in parts beyond the ſea. 1071 
Adminiſtrator pendente lite muſt aver, that 
the conteſt continues. ibid. 
When a wrongful adminiſtrator has ſold ef- 
feds, he is anſwerable to the right ad- 


repealed, 


by a beaſt without notice of his miſ. 


miniſtrator, after his adminiſtration is 


If 


>> 


contained in the SECO ND VO LU ME. oj 


Tepealed, in an action for the money re- 
ceived to his uſe. Page 1216 


See Abatement, Alſumplit, Averment, 
Executoꝛs. | 3 


Admiralty and ſeamen. 


Cannot proceed againſt a foreign ſhip for 
2 board at * with- 
aut an expreſs hypothecation, and du- 
ring a voyage. _ 806 
If the maſter' of a ſhip ranſoms the ſhip 
and goods from an enemy or pirate, he 
may detain them till the ranſom is paid. 

| f 933 

Whether the maſter may ſue in the admi- 


ralty againſt the ſhip and goods for | 


ranſom. Ce 
Property is bound by the ſentence of a 
foreign admiralty. 893, 936 
May hold plea againſt a ſhip on a hypo- 
thecation by bill of ſale of part of the 
ſhip made on land during a voyage. 
| $2 
Prohibition in a ſuit againſt ſhip and ow 
ers, to ſtay proceedings quoad the own- 
ers. A dec 
Seamen may ſue in the admiralty for their 
wages, though all the work is performed 
in the river. 1044 
Prohibition does not lie in a ſuit for mari- 
ners wages, on a ſuggeſtion that the 
agreement was made by writing upon 
land, | p | | 1 3 
Seamen's w are due pro rata, thoug 
they are inpreſied, if the ſhip arrives. 
| | 1211 
No prohibition to a ſuit for wages, on a 
ſuggeſtion that the place of arrival was 
no delivering port. 1247 
If Newfoundland and Guinea are as deliver- 
ing ports. 18248 
Antiquity of ſuits for ſeamens wages. ibid. 
No appeal from the admiralty before de- 
finitive ſentence. „ ibid. 
The admiralty may hold plea on ſtipula- 
tions entred into by part- owners of a 
ſhip to other part-owners for the ſafe 
return of the ſhip. 1285 
A maſter of a ſhip ſues for his wages, and 
lays the contract to be made infra fluxum 
et refluxum maris infra juriſditionem, Sc. 


The time of the mutuatus being 


| 


no prohibition ſhall go after ſentence. 
Page 1453 

See Dabeas cozpus, Limitatio 
 bibltton, . 


Adbowſon. 


A purchaſer of an advowſon before pre- 
ſentment ſuffers an uſurpation ſix 
months to paſs, his right is loſt. 9353 


Age. 


An infant pleads his age to a writ of error, 
and has judgment that the parol ſhall 
demur : a writ of error is brought upon 
this; he cannot plead his age to the 
ſecond writ of error. 1433 


Aehoules, $ce Juſtices, 
Allen. See Pleading. 


Amendment. 


Declaration by the by refuſed to be amend- 
ed in the name of the plaintiff, 771 
Not granted in the addition, after oe 
joined on a plea in abatement. 859 
An information may be amended in the 
addition, after pleading that matter in 
abatement. 130), 1472 
entred af- 
ter the time of exhibiting the bill, 
amended by the judgment paper. 897 
The words per J. S. attornatum ſuum in- 
ſerted in the entry of the exhibiting the 
bill from the judgment paper. 
Errors in the caption of an indictment are 
amendable the term that it comes in. 
| | 68 
Memorandum amended and made of a = 
ticular day. 977 

A ſcire facias quare executio non deſcribes 
the record wrong; this is not amend- 
able after nul tiel record pleaded, but 
mult be diſcontinued. 1057, 1059 
An original is amendable in the contra pa- 
cem by the inſtructions. 1058 
A diſtringas is teſte the day after the return 
of the venire, not amendable in a cri- 


minal caſe. 1061 
| Cales 


ibid. _ 


— - , erdar rien Ox. axes: - - 
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Caſes of amendments in criminal proceed- 
ings. | Page 1061, &c. 
The zefte of an original is not b wa 
10 

The teſte of a judicial writ is . 
. 1067 
Amendment by ſtriking out the defendant's 
joining iſſue, in another term. 1137 
A blank left for the word debiti in the di- 
Aringas, amended by the venire. 1144 
The niſi prius roll of an indictment of for- 
gery amended by the record peroch. for 
paroch. agreeable to the forged bond 
produced in evidence. 1519 

A writ of error is not amendable in the 
return, ſo as to include a judgment given 
after the return. 1531 
A writ of error is not amendable by add- 
ing the name of a plaintiff. 3532 

A writ of error amended in the defendant's 
name, without prayer of the party, and 
without coſts. 1587 


See Coſts, Erroz, Statutes. 
Ancient remeſne, See Ejetment. - 


Appeals. 


Entry of abatement of an appeal brought 


by an infant in propria perſona, 1289 


Where a writ of appeal is abated in B. K. 


the appellant may file a bill of appeal 
againſt the defendant as in cuſtodia mar- 
reſcalli. 5 490 


Appearance. 
May be to a writ that is returned nicbil. 
| | 1138 
Venit et dicit, without ſaying per attorna- 
tum ſuum, ſhall be intended in propria 
perſona. | 1449 


Appearance aids error in proceſs, where a 


capias iſſues without a ſummons in an 
inferior court. 


1844 
See Continuance, Erecutozs, No- 


tice. 
Apprentice. 


An apprentice bound in London to a trade 
not within the ſtatute, may be diſcharged 


] 


by the juſtices, if he ferves his waſter 
out of London. | Page 1410 
See Maſter, Pooꝛ. | 


arreſt, See Conſtable, Soldier: 
: Treſpaſs, ery ys 


* 


Aſlets. 


If the heir can plead a leaſe for years made 
by his anceſtor in delay of execution. 


5 14 
Extendi facias where an eſtate for life is 
pleaded by the heir. It 


Where the heir is falſified in his 3 
of afſets, general judgment ſhall be given 
againſt him. 786 

t 


Plea of payment of another bond by the 
heir without notice, ill. 1391 
Aſſumpſit. 


Indebitatus aſſumpfit does not lie upon a 
ſpecial promiſe, ro repay money ad- 
vanced. upon a bill, in caſe the bill be 
not paid. * 753 


| The delivery of a promiſſory note is a good 


conſideration of an aſſumꝑſit, though the 
note was given without conſideration at 
firſt, | 759 
Aſumpfit in conſideration that the plaintiff 
would receive A. and B. ut boſpites ; the 
plaintiff ſhews that he received them, 
and found them with meat, drink, Ge. 
but does not ſay ut heſpites ; and held 
well. ; 1 838 
Indebitatus aſſumꝑſit for foreign money. 841 
Aſumpfit without a nominative caſe, in- 
tended of the defendant, where three 
perſons are not named before. 899 
One who undertakes to do a thing, and 
miſmanages to the plaintiff's damage, is 


chargeable, without ſhewing a conſide- 


ration. 919,9 9 
Aſſump/it implies not only a promiſe to per- 


form, but an entring upon the under- 


taking. 919 
Being intruſted with money or goods is 
ſufficient conſideration of a promiſe to 
redeliver them. 920 


Performavit omnia, bad pleading to an 100 


ump/it. i 
ſump/i | = 


S 


en re reer 


— Wo foes? 


9 * 


Money is allowed to remount troopers, 


The authority of the attorney continues 


r 


contained in the SE 
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n 


For providing meat, Sc. for J. S. and 
J. D. at the defendant's requeſt. Page 982 


and a captain receives it in horſes; one 
of his ſoldiers, who is diſcharged, may 
recover the value of a horſe in an action 
for money received to his uſe. 1007 

¶ ſumpſit to pay two grains of rye on Mon- 
day, and four grains next Monday, and 
ſo on, doubling the number every Mon- 
day, for a year, is binding. 1164 
One who has received money under a power 
from an adminiſtrator, and paid it over, 
is not anſwerable in ſumpſit to the exe- 
cutor, after a will found. 1210 
In conſideration of a promiſe that the de- 
fendant ſhould hold lands clear of a rent 
granted to F. S. without moleſtation of 
the plaintiff; bad after verdict, for want 
of ſhewing that the rent was veſted in 
the plaintiff. 1 2 005 
In an action on quantum meruit, for meru- 
zrit, the court will conſtrue it according 
to the intent of the parties. 1223 


Want of the verb afſump/it, Sc. bad after 


judgment by default. 


1317 
See Admintſtratoz, Baron and feme, 


Bills of exchange, Certainty, 
Debt, Erpoſition, Frauds, In⸗ 
tendment, Motice, Jayment, 
Pleading. | 5 


Attachment. See Contempts, Inke⸗ 
rio2 courts, Juſtices, Witneſs, 


Attomey. 


after a claim of conuſance, but nor atter 


a writ of error brought. 896 


Remiſit damna may be entred by attorney. 
| | 1142 

See Appearance, Jinfants, Tudginents, 
Leaſes, P2ivilege, Dcice kacias. 


Averment. 


Of virtute cujus, where it is ſufficient, 
8co, 801 

A man buys wood growing, and covenants 
to pay for it upon tale; there is no need 
to aver that he had the wood, or that 


In plea of a releaſe of errors there is no 
need to aver, that the judgment is the 
ſame. | Page 1054. 

Indictment for conſpiring to charge a man 
with being the father of a child with 
which E. E. ſpinſter pretended to be 

pregnant, good without an averment 
that he was not the father. 1167 

Indictment for not returning a warrant on 
a conviction, need not aver the con- 
viction by the record, becauſe it is but 
inducement. 1192, 1193 

In an action againſt an adminiſtrator there 
is no need to aver that adminiſtration 
was committed. | . 1510 

See Admintſtratoz, Aſumplit, Award, 

Bills of exchange, Executoꝛs. 
Expoſition, Indiſtments, King. 
Leet. Notice, Payment, Plead⸗ 

ing, Pzfvilege, Return, Staple, 
Statutes, Uerdif, Writs. 


Avowzp. See Detainer, Leet, Re- 
plein, Services. | 


of 


1 


Award. 


Rule to ſet aſide an award for the miſbe- 
haviour of the arbitrators. 857 
Award that one party ſhall pay to the 
other 50 7. and that the other ſhall there- 
upon ſeal a releaſe to him of all actions 
langen. praemiſſa; is good, the praemiſſa 
referring to the controverſies ſubmitted. 
898 


| That all proſecutions ſhall ceaſe, is final - 


and good. 964 
Money awarded in full of all demands, ſhall 
be reſtrained to the time of ſubmiſſion. 


ibid. 
An award to pay money in ſatisfaction, may 
be pleaded in bar. | 905 


Not neceſtary to aver, of an award made 
in writing, that it was ready to be deli- 
vered. 989 
An award to provide two pullets, c. may 
be pleaded in bar, becauſe the ſubmiſſion 
implies a promiſe to perform it. 1039 
An award, that deals erected on the deſen- 
dant's ground to the nuſance of the plain- 
tiff ſhall be taken down, implies that the 
defendant ſhall rake them down. 1056 


the plaintiff told it. 5 


10H An 
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An award without date to do an act with- 
in fifty days after the date, muſt be per- 
formed within fifty days after the deli- 


very. | Page 1076 
A parol award to be favourablyexpounded. 
1142 


A releaſe to a day before the ſubmiſſion 
may be awarded, and it ſhall not be in- 
tended that any controverſies have ariſen 
ſince. | ibid. 


Ball. 
Pecial bail required in trover removed 
O out of an inferior court, though the 
merits appeared to be againſt the plain- 
. - - 67 
Bail pleads, that no capias ad ſatisfaciendum 
' was duly proſecuted againſt the princi- 
pal; a capras taken out three years after 
the judgment will maintain the ſcire fa- 
cias. 1097 


A capias againſt the principal, that has not 


eight days between the tete and return, | 


is irregular ; but is ſufficient to main- 
tain a ſcire facias againſt the bail, where 


it is not ſet aſide. | 1177 


Recogniſance in an inferior court, that if 


the defendant ſhall abſent himſelf from | 


execution of the judgment, &c. good. 
| | - T2464 
A capias ad ſatisfaciendum returned after 
error brought and allowed is regular to 
charge the bail. | 1259 


The principal dies after the return of the 


capias ad ſatisfaciendum, and before the 
return of the ſcire facias; the bail are 
charged. 1452 
The circumſtances of aſſigning a bail-bond, 
mentioned in the ſtatute, ought to be 
ſet out in a declaration, but the omiſſion 


is aided by a judgment by default. 1564 


The firſt ſcire facias againſt bail may bear 
teſte the ſame day that the capias ad ſa- 

_ tisfaciendum is returnable. =. 4057 
See Departure, Erroz, Erecuto2s, 
Intendment, Return, Scire fa- 


Batlment. 
Six ſeveral ſpecies of bailment, and the 
nature of them. Page 912 
A man is not anſwerable for a depoſit, 
without a groſs neglect. 913 
In what caſes a man ſhall be anſwerable 
for a thing lent to uſe. | 915 
Under what circumſtances a pawn may be 
uſed. 1 917 


A ſcrivener is made liable to be a bankrupt 
by 21 Fac. 1. c. 19. he is liable to be 
ſo for acts of bankruptcy deſcribed in 
I Jac. 1. c. 15. 852 

If a ſhare in the ſtationers company will 
make a man liable to the ſtatutes of 
bankrupts. ibid. 

A 2 of bankruptcy at large, muſt ſet 
orth the petition, and the debts owing 
to the petitioning creditors. 1548 

A bond given by a bankrupt to leave his 

. wife a ſum of money in caſe of ſurvi- 
vorſhip, is not diſcharged by the certi- 
ficate. | 1549 

See Commitment, Copyhold. 


Bar. See Abatement, Award, De: 
murter, Trover. 


Baron and keme: 


A huſband, who provides ſufficient cloths 
for an extravagant wife, 1s not anſwer- 
able tor cloths bought by her of a tradeſ- 
man, whom he has warned not to truſt 
her. 5 1006 

Treſpaſs by the huſband alone, for entring 
his houſe, and beating his wife and ſer- 
vants, whereby the bulineſs of the plain- 
tiff remained undone, and judgment for 
the plaintiff. 1032 

Treſpaſs by huſband and wife, for _—_ | 
the wife, and alſo for beating the wite 
whereby the buſineſs of the huſband re- 
mained undone ; and judgment for the 
plaintiffs. 1031 

A man recovers judgment againſt a fem? 


ſole, and he recovers award of executio 
2 ITE in 
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in a ſcire facias againſt the huſband and 
wife, and the wife dies; he may have a 
ſcire facias againſt the huſband : and 
vice verſa. Page 1050 
Huſband and wife cannot join for a battery 
committed on them both. 
An action for a battery on the wife muſt 


1208 


Want of averment that the ſecond and 
third bills were not paid, ill upon de- 
murrer, but aided by verdict. Page 8 10 

A ſervant cannot accept a note inſtead of 

money, without his maſter's conſent. 
| Jo 

A ſervant takes a note from a vat ©. 


be ad damnum ipſorum. | 1209 þ ſtead of money, the maſter may main- 

See Bankrupts, Ertoz, Trades, tain an action againſt the banker for 
| 1 | | money received to his uſe. _ ibid. 
Baſtardy,  F A note is received about noon, the next 


The juſtices by 13 & 14 Car. 2. c. 12. 
may impower the overſeers, to ſeiſe ſo 
much of the goods of the reputed father 
of a baſtard as the juſtices ſhall think 

fit, c. but they cannot authoriſe them, 
to ſeiſe as much as the overſeers ſhall 
think fit. 858 


The juſtices cannot order the father to give | 


ſecurity for payment, till he has diſ- 
obgyed their order in point of pes | 
id. 

The ſeſſions cannot commit for nonpay- 
ment in diſobedience to an order con- 
firmed there, but muſt proceed upon 
the ſecurity taken by the two juſtices. 
| | 1157 
The weekly payments may be ordered pay- 
able on a day before the week 1s up. 

| 1198 

The payments may be ordered to the = 
ſeers. | ibid. 
The pariſh in which a baſtard child was 
born mult appear by the adjudication of 
the juſtices, and nor only by the com- 

' plaint. 1363 
Secreting a woman, that is with baſtard 
child by the defendant, is not an' offenſe 
indictable. | 1368 
An order to keep a baſtard child is diſ- 
charged upon the merits upon an appeal; 
the Efendant is thereby diſcharged, and 
cannot be queſtioned again. 1423 


+ Bills of exchange and notes. 


A note payable to J. S. or order is not a 
bill of exchange, and a count upon it 
2 ſuch will arreſt the judgment. 757, 

159) 774 


morning 1s a reaſonable time to go for 
the money. ibid. 
A man, who has received a bad note, may 
recover his money, though he does not 
bring the note back to the PR. 

; | td. 
A proteſt is not neceſſary in an action 
upon an inland bill. 993 
An appointment to pay money out X a 
particular fund is not a bill of exchange. 
1361 

promiſſory note to do an act, or pay a 


* 


A 


ſum of money, is not negotiable. 1362 
A promiſſory note, to be accountable to 
A. or order for 100 l. is negotiable with- 
in the ſtatute. | 1396 
Pay to F. S. or order 9 J. 10s. as my 
quarter half-pay by advance, a good bill 
of exchange. 1481 
A note to pay money, value received of 
the premiſſes in Roſemary-lane, &c. held 
to be within the ſtatute. 1345 
A bill to pay out of the fifth payment 
when it ſhall become due, c. no good 
bill of exchange. 1563. 
The declaration need not aver, that the 
note was ſigned by the defendant. 1377, 
| 1484 
A bill need not be averred to be ſigned. 
| | 1542 
A bill need not be expreſly averred to be 
drawn according to the cuſtom of mer- 
chants. ibid. 
An action on a note, by which the defen- 
dant and another promiſed jointly or 
ſeverally, ill. 1545 
Sce Aſſumpſit, Debt, Latin, JPay- 
ment, QUerdit, (Uitneſs, 


Biſhops. See Exconmunticatfon. 


Vonds. 


Table of the Principal Matters 


Bonds. 


The court will refer the taxing principal 


intereſts and coſt, upon a bond, without 
taking notice of a ſimple contract debt 
between the ſame parties that is barred 


by the ſtatute of limitations. Page 1033 
A variance in the ſolvendum is immaterial, 


becauſe the firſt part of the bond makes 
it payable to the plaintiff. 1043 
A bond to the King, his executors and 
adminiſtrators, is within the ſtatute 


33 Hen. 8. c. 39. 2437 
If the words obligamus nos et utrumque, c. 
will make a bond ſeveral. 1460 


See Bankrupts, Conditions, Jntend- 


ment, Uariaince. 
VBozough Engliſh, 


Shall deſcend to the daughter of the young- 
eſt ſon jure repraeſentationis. 1024 


The cuſtom of a manor is found, that the 


copyhold ſhall deſcend to the youngeſt 
ſon of the tenant dying ſeiſed; a pur- 
chaſer dies before admittance, his eldeſt 
ſon ſhall have it: otherwiſe if it had 
been found, that the lands were of the 
nature of borough Engliſh, of which the 
law takes notice. E 1026 
A leaſe of borough Engliſb lands for three 
lives ſhall deſcend to the youngeſt ſon, 
ſo of a rent granted out of ſuch lands. 
| 1028 


Bzeach. See Covenant, Pleading. 
Bziberp. | 


To promiſe a man money for his vote at 
the election of a mayor, is an offenſe in- 
dictable. | 1377 


Bzidges. 


nformation will not lie againſt a lord of a 
' manor, who is bound to repair a bridge; 


without ſaying ratione tenurae, or ſhew- 
ing a preſcription ; and though part of 
the demeſnes have been granted out, 10 
that others are contributable, that will 
not excuſe, 792, 804 


Tenant at will obliged to repair a houſe 
which hangs over a bridge. Page 856 
Indictment at the ſeſſions for ſuffering a 
common bridge to be out of repair, good 
without ſhewing it to be in a highway. 

| | 1175 
A mandamus to make a rate for 3 
a bridge, muſt be directed to the juſtice; 
of peace of the county, and not to the 


Juſtices of a particular liberty. 124 
See Certaintp. 4 


—— 


Carrier, 


T. goods are delivered to the carrier him- 
ſelf, trover lies for not delivering them, 
or an action upon the cuſtom; but it 
they are delivered to his ſervant or ware- 
houſe keeper, trover does not lie without 
an actual converſion. 792 
A carrier or hoyman is anſwerable for all 
loſſes, except thoſe which happen by 
the act of God or the enemies of the 
King. , 918 
See Detatner. i 


Certainty and intertainty. 


A declaration that the plaintiff habuit et 
babere debuit a way over the defendant's 
cloſe, is ill upon demurrer, but made 
good by the general iſſue. 751 


| Trover de 12 thecis, Anglice caſks, de ſpirit. 


et de 50 galon. aquae caldae, good after 
verdict. | | 824 
Trover pro parcella culmi, ill. 1181 
Trover for ends of boards well. 1219 
Trover de una parcella ſegeſtrium invelu- 
crorum et ſunium, Anglice pack-cloths, 

_ wrappers and cords; judgment affirmed. 

| 1529 

Treſpaſs for taking two packs of flax, well 
| 001 
Judgment arreſted after verdict in iy 4/4 
for taking bona et catalla of the plaintiff, 
without ſpecifying them, 1410 
In treſpaſs the firſt count was quod cum, &c. 
the ſecond was de eo quod, Sc. and after 
verdict judgment for the plaintiff for the 


damages on the ſecond count. 1413 


2 
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 Affmpſit pro diverſis bonis mercimoniis mer- 


chandizis et rebus. Page 1450 
In caſe for negligently running down the 


plaintiff*s barge loaden with goods, or | 


for burning his houſe and goods; the 
goods — be particularly mentioned, 
otherwiſe no evidence can be admitted 
of them. | 07 
An action for ſo negligently keeping ſheep, 
quod multipliciter deterioratae fuerunt, and 
well. | 1041 
Indictment for ſuffering the weſt part of a 
bridge containing half the bridge to be 


out of repair, ſufficient without ſetting 


forth the number of feet. 1175 
Pons pedalis inſtead of pedeſtris, bad in an 
indictment. ibid. 
Indictment for ingroſſing diverſos cumulos 


tritici, ill. 1181 


Indictment for cheating a man of a cer- 


tain quantity of hats to the value of 
118 J. good. 1179 
An indi&tment is good to a common in- 
tent, where ſubſtance enough appears. 
1273 

What certainty is requiſite in orders of 
conviction. 1 
Information of forgery, that J. S. onera- 
bilis exiſtens, Ac. ipſe idem J. S. ea in- 
tentione, Sc. forged, &c. the onerabilis 
exiſtens ſhall refer to the time of the for- 


1467 


ery. 
l uno loco, vocato a paſſage room, 
parte meſuagii, parcella pomarii qua jacet 
ex boreali parte bundae fore erect. &c. 
well after verdict. „5 


A bond to produce a title, and perform- 


ance pleaded generally. 1082 
A declaration upon a cuſtom, that it is not 
lawtul for any perſon beſides the freemen 
of the gild merchant to exercife publick- 
ly within the city any trade, unleſs he 
had been educated as an apprentice, Oc. 
or was otherwiſe lawfully authorized, 
Sc. ill. 1129 


The word guantam ſupplied in a count of 


guantum meruit, and alſo the nominative 
to meruiſſet, and the word praedicſ. after 
verdict. | 1155 


Dans as certain as et dedit. 1169| 


See Bills of erchange, Conviitions, 


Deviſe, Dower, Excommunica- 


> 


tion, Expolitfon, Jndizinents, 
Jutendment. | | 


Certiozari. 


Lies from the Common Pleas to the court 
of Eh, and will ſuperſede their proceed- 
ings. 1 Page 836 

Certiorari, and writs of error, and reccr- 
dart, remove all things done between the 

" tefte and return. 838, 1305 

A certiorari may be awarded to remove a 
conviction upon an indictment before 
zudgment. - 938 


Certiorari to remove a conviction upon an 


indictment mult give the defendant a 
day in court. | 71 
Certiorari to remove an indictment will not 
remove a record of conviction. ibid. 
A certiorari to remove orders made againſt 
A. and B. without ſaying [or either of 
them] will not remove an order made 
againſt A. only. | 1203 
To remove an indictment of felony, upon 
affidavit that the defendant is not likely 
to have a fair trial. | . "2452 
The Juſtices may ſet a fine, to compleat 
their judgment, after a certiorari deli- 
vered. "1515 
See Convjtions, Erroz, Inkerioz 
courts, CJartance, 


Challenge, See Contempt, 
Chancery. See Dower. 


Chaplains. Sec Eccleſiaſtital perſons. 
Churchwardens. See Mandamus, 
Booꝛ. | 


Clergy. See Acceſſopy. 
Commitment. 


By commiſſioners of bankrupts, until the 


party be otherwiſe diſcharged by due 


courſe of law, ill. | 851 
By the board of green cloth, for a riot in 


executing a. eri facias within the verge. 
| 978 
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A perſon diſcharged of an indictment in 
B. R. is in cuſtody upon a writ of ap- 
peal being delivered to the ſheriff. Page 


See Good behaviour. 


Common. 
A man may preſcribe for common appur- 


tenant to his cottage for cattle levant and 


couchant there. 1015 
A commoner cannot give his title in evi- 


dence upon not guilty, as the lord of 


the ſoil may. 1134 
Cuſtom for the reeve to drive a common, 


whenſoever he is commanded by the 


ſteward, reaſonable. | 1187 
Cuſtomary freeholders may have common 
by preſcription, and there may be a drift 


of the common by cuſtom, 1188 


Compoſition. 


What compoſition will be good within the 
ſtatutes. | 765 
The manner of pleading thoſe acts. 764, 
810, 811, 967 


Conditions. 

Da quod, when it will make a condition 
precedent. | 766 
Condition to make an apprentice free at 
the end of ſeven years, if it ſhall be de- 
fired ; it is a good plea, that he was not 
requeſted after the expiration of the 
ſeven years. 1095 
Performance ought to be pleaded in the 
words of the condition, otherwiſe of 
matter of excuſe. 1140 
Where the condition of a bond may be 
good in part, and void in part. 1439 
See Aſſumpſit, Averment, Certainty, 
Departure, Ejetment, Trades. 


Conſideration. See Aflumpſit, 
Frauds, Gaming. 


Conklpiracp. 


Is indictable, though nothing be done in | 


purſuance of it. 1169 


1303 


A conſtable cannot execute a warrant ge- 


In the King's Bench in Ireland apud 


' Conſtable, 


Of a hundred is an officer at common law 
before the ſtatute of Winton. Page 1 192, 


1193 


nerally directed out of his preci : 
leſs on Tor 1 = 
What perſons may be taken up as ſuſpici- 
ous by a conſtable. 1299, 1301 
The authority of the conſtables in Ve. 
minſter is not enlarged by the ſtatute 
27 Eliz. I 


A conſtable cannot arreſt after the 1 
over. 8 ibid. 
See Juſtices. 8 
Contempt. 


It is a contempt to challenge the array for 

want of hundredors, where the jury is 
ſtruck upon a rule by conſent. 1364 
See Inketioꝛ courts, Notice. 


: Continuances. 


Are not entred in the King's Bench, till 
the plea comes in. 872 
the 
King's courts «bicunque, Ic. is but a 
miſcontinuance, and helped by appear- 
(CE. ©: 894 
A plea as to part, and a demurrer to it, 
makes a diſcontinuance. 1121 


Contract. See Expoſition, Frauds, 


_ Conviitions. | 


If a plea may be put in againſt a conviction 
removed into the King's Bench. mw 
| | 103 
A conviction of cutting trees upon 43 Eliz. 
c. 7. mult mention the number of the 
trees. gol 
No objection to a conviction of cutting 
trees, that the defendant is a gentle- 
man. * 
Apud Brampton praeditt. ſhall be intended 
in comitatu praedit2. in a conviction. ibid. 


is 


©" W 


contained in the SECOND VOLUME. 


If a man has a pretenſe of title, he cannot 
be convicted on 43 Eliz. c. 7. againſt 
cutting trees; and a conviction in ſuch 
caſe may be falſified in an action. Page 
| ' 900 
A warrant of diſtreſs is executed before a 
certiorari delivered, the King's Bench 
cannot make a rule for the conſtable to 
return his warrant, but the juſtices may ; 
and the King's Bench will grant no man- 
damus. 990 
The place of the offenſe committed muſt 
appear in the conviction. 1220, 1387 
Conviction of ſwearing quaſhed, becauſe in 
Engliſb, and becauſe the oaths were not 
ſet out. 5 1368 
A conviction for refuſing to aſſiſt an exciſe- 
man in weighing candles, who entred 
the houſe lawfully, held good, though 
it did not ſnew, whether it was by day 
or by night. 8 1375 
Conviction for ſwearing, may ſet forth, 
that the defendant ſwore ſuch an oath ſo 
many times. 8 1376 
Conviction quaſhed, becauſe that it was, 
praeftitit ſacramentum, inſtead * 

| ibid. 
Exception to a conviction for ſwearing, 
that the age and degree of the defen- 
dant only appeared in the information 
and not in the adjudication, apo 
There is no need to ſet out the pariſh in 
which the offenſe was, though part of 
the penalty is given to the poor of the 


pariſh 1478 


_ Conviction of a forcible entry quaſhed, be- 
cauuſe no fine was ſet. 1514 
A conviction of deer-ſtealing quaſhed, be- 

cauſe the informer was the witneſs. 1545 
Conviction on the game act quaſhed, be- 


cauſe the ſummons and appearance are 


before the information. 1546 
See Baſtardy, Certainty, Deer-ſteal- 
ing, Execution, Game. 


Conuſance of pleas. 


If exempt juriſdiction can be granted, but 
to a corporation. „ 
How far a grant of excluſive conuſance 
will exclude the juriſdiction of the ſupe- 


tior courts. 1339 


- 
„ 


Conuſance muſt be demanded the firſt day. 
before imparlance. Page 1339 
See Uttozney, Jnferſs2 courts. 


Copyhold, 


There can be no occupant of a copyhold 
eſtate pur auter vie. 
On a cuſtom to grant to three fer their 
lives ſucceſſively as they are named, a 


grant to one, to hold for the lives of 


other two and himſelf, held good. 994 
Copyholder for life commits a forfeiture; 
the lord ſhall enter, and not he in re- 
mainder, 1000 
The lord ſhall not have a heriot upon the 
death of an aſſignee of a bankrupt, but 
upon the death of the bankrupt. 1002 
Surrender of a copyhold muſt have the 
fame conſtruction as a conveyance at 


common law. 1145 


A declaration by copyholder, for incloſing 
a common, held good after verdict, 
though the words ad voluntatem domini 
were omitted. | 1231 
See Eſtates. 


Coꝛpozation. 


A corporation aggregate cannot grant to 
the head of = corporation. 775 


Grant to a corporation for the benefit of 
the particular members. 952, 1134 
The head of a corpotation (and alſo mem- 
bers of the quorum) mult be preſent at 
aſſemblies, but their conſent is not ne- 
ceſlary to corporate acts. 1236 
A recorder's non-attendance at the ſeſſions 
of the peace is cauſe of forfeiture. 1237 
The recorder's duty in adviſing the corpo- 
ration. | 1238 
Where a corporation ſhall retain their old 
name, notwithſtanding a charter that 
ives them a new name. 11239 
Where a capital verge quite leaves the 
borough, and reſi 
he may be removed without notice. 
12 


5 
An elected member of a corporation, = $4 


ſues to be admitted, muſt prove that he 
received the ſacrament within a year be- 
fore his election. 1354 


The 


996, 998, 1000 
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The major part of a common council can- 
not elect a member at a meeting of the 
e wa ſummoned for another pur- 

8 


An election of a member by the other 


members of a corporation not corpo- 
rately aſſembled muſt be aſſented to by 


every one. 4 
An action maintained by a foreign corpo- 
ration, 1535 


If a pretended corporation ſue, and they 
are no corporation, the defendant may 
have the benefit of it upon the general 
iſſue. ibid. 

A corporation cannot remove a freeman, 
unleſs by virtue of a charter or preſcrip- 
tion. | 1566 
Miſdemeanor in the office of chamberlain 


ibid. 

A refuſal to obey by-laws, returned gene- 

rally, is not a ſufficient cauſe of remo- 

val. ibid. 

| See Conuſance of pleas, Cuſfom, 
Name, Parliament, Return. 


Coſts, 


A defendant in replevin ſhall not have coſts 
on the plaintiff's confeſſing a plea of 
priſel en auter lieu. 788 
In caſe for words (not actionable) by which 
the plaintiff loſt cuſtomers, full coſts 

| thall = given, though the damages are 


under 40s. 831| 1 
In London, for the common ſerjeant to ex- 


Where words are actionable, and ſpecial 
damage is laid in aggravation ; if the 
damage found be under 40s. the plain- 
tiff ſhall not have full coſts. 1588 
Where an action is brought for words, and 
alſo for carrying before a juſtice of peace, 
Sc. full coſts ſh 
damages are under 40 s. 158 
If an executor, who ſues for money of the 
teſtator's as received to the plaintiff*s | 
uſe, ſhall be liable to coſts. 865 
A judgment of the King's Bench in Ire- 
land is reverſed as to the coſts, and af- 
firmed as to the affirmance; whether 
the coſts in Ireland can be conſidered by 
the King's Bench here. 893 


Page 1355 


is no cauſe to remove a capital burgeſs. 


all be given, though the | 


mmummpmanucngy, 


| Conſent of a defendant in error, that the 
judgment ſhall be affirmed without coſts, 
where an error is amended. Page 89) 
No coſts to be given on a judgment on 4 
murrer upon a plea in abatement. 992 


| Foxcivle _— 2 — 
u re kaclas atu 
Treſpaſs, Trial. * 8 


Covenant. | 
By A. to make aſſurance to B. at the coſts 
of B. A. mult give notice what aſſurance 


he will make, before B. is to tender the 
' coſts. | | 


bar, and the plaintiff replies and aſſigns 
an ill breach, the defendant ſhall have 
judgment. 1081 
An action of covenant will lie on the word 
affignavit in the aſſignment of a bond. 


. 1242 
Covenant maintained on the word demi/it, 
or aſſignavit. 5 1419 


| Covenant that ſhares in a company ſhall be 
| fold to make good loſſes, &c. an aſſign- 


ment by way of ſecurity, and the con- 
dition not broken, is not a ſale within 
this covenant. | 1242 
See Damages. Debt, Jntendment, 
Leaſes, Time. 


Cuſtom. 


hibit an information for an aſſault or 
defamatory words of an alderman. 777 


To disfranchiſe for defamatory words, ill 


ibid 


gative. 869 


9 An action cannot be maintained upon a 


cuſtom, without ſnewing what the cu- 
ſtom is. | | 1135 
The cuſtom of declaring in London on a 
conceſſit ſolvere, &c. need not be ſet 
forth at large. 1432 


Cuſtom to pay 10 d. to the vicar at the 


uſual time of churching women, &c. 
void for the uncertainty of the time, = 
- or 


: a : 


See Damages, Erroz, Executozs, 


. 0 
In covenant if the defendant pleads an il | 


A cuſtom ought not to be laid in the ne. 


1 
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contained in the SECOND 


VOLUME. 
for the unreaſonableneſs ; and a conſul- | ED 
tation denied after verdict. Page 1558 Debr. 


See Bozough Engliſh, Certaintp, 
Common, Copyhold, - Depar: 
ture, Gavelktn 
Trades. 


* 


— 
4 


Damages and inquiry. 


I Ntereſt ſhall be allowed in the taxation 
as damages on a judgment by default 
in debt on a ſingle bill, but not in debt 


for rent. 773 


Intereſt denied to be taxed againſt an exe- | 


cutor as damages. 774 

A writ of inquiry in the preſent tenſe, as 
the declaration, held good. 802 
Damages in covenant for not repairing 
muſt be the ſum neceſſary to put the 
tenements in repair, though they are 
damaged ſince the action brought. 803, 
1126 

Damages for not repairing ought to be ap- 
palied to the putting the tenements in re- 
pair. „„ 
A judgment reverſed, becauſe the damages, 
as laid in the declaration, c. extended 
to a time ſubſequent to the action 
brought. | 1382 
In caſe tor a falſe return of non eft inventus 
to a capias ad ſatisfaciendum the whole 
debt given in damages. 1411 
Scire kacias. Tender. 


Date. 


A deed is declared upon as bearing date 
13 Will. 3. and upon oyer it appears to 
be dated 1701. this variance was pleaded 
in abatement and over-ruled. 791, 795 

The words anno domini omitted, and ſup- 
plied by intendment. 791, 795 

A datu is the ſame as cum datu, but not a 
die datus. 142 

See Award. | 


Daps in bank. 


See Certifozari, Re- 
turn. 


d, Prohibition, | 


Return, 


See Date, Evidence, Pleading. 
| | 10K De 


The plaintiff has election, to ſue for the 
penalty of a penal bill, or for the mo- 
ney covenanted to be paid. Page 8:4 

On a covenant to pay money for goods 
ſold, the plaintiff may have debt or co- 
venant at his election. ibid. 

On debt on a bill for goods ſold, the plain- 
tiff may enter a remittit for what he has 
demanded more than is due. 816 

Debt will lie againſt the party contracting, 
for nurſing an infant. 842 

Debt or indetitatus afſumpfit will not lie for 

goods laid to be told to a third perſon. 

| | ibid. 

Debt or indebitatus aſſumpfit will not lie for 
money won at play, or upon the accep- 
tance of a bill of exchange. 1035 


See Aſlſumplit, Damages, Fees, Rent. 


Declaration. 


Muſt be delivered to the defendant's attor- 
ney, if he can be found, &c. and if it 
be left in office, it is only delivered from 
the time that notice is given to the de- 
fendant or his attorney. 1407 

See Aﬀion, Amendment, Ball, Bills 

of exchange, Certainty, Ejet- 
ment, Expoſition, Gaming, In⸗ 
tendment, Pleading. | 


Deeds. 


A writing required by a ſtatute, Cc. to be 

ſigned and ſealed, ſhall not be intended 

a deed, nor need be pleaded with prefer: 
in curia. 763, 967 
The omiſſion of figillatum in the profert of 

a deed cured by pleading over, or by 

verdit--/ 1126 
Scriptum does not import a deed. 1206 
In covenant upon a writing made at Vel. 
minſter, Sc. the defendants pray oyer, and 
plead over, and the writing upon the oyer 
concludes, in witneſs whereof we have 
ſer our hands and ſeals ; judgment for 
the plaintiff reverſed, becauſe the wri- 
ting does not appear to be a deed, 1530 
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| How the executor ought to proceed, where 


See Repleader, 


Leave to diſcontinue denied by the court, 
after a rule for judgment upon a de- 


Demurrer in bar to a plea in abatement, 


F. 
% 
WI 


— „* 


Deer ſtealing. 


the informer dies before execution. 
T7 | Page 708 
Conviction quaſhed, for not ſhewing that 
the place was incloſed. 7 991 
The ſtatute 3 & 4 Will. & Mar. c. 10. 
extends to aiders and abettors. 842 
On a warrant upon a conviction the con- 
ſtable may {ell the diſtreſs. 990 
On a conviction, if goods cannot be found 
to ſatisfy the whole penalty, they cannot 
be ſeiſed for part, and corporal puniſh- 
ment inflicted for the reſidue, upon one. 
conviction. | 1196 
Sec Execution. 


Default. 


By the defendant at ff prius cannot be 
waved by the plaintiff in a perſonal ac- 
tion. | 924 
No judgment againſt the defendant by de- 
fault, after iſſue joined, 925 


Demand. see Detainer, Rent, 


Demurrer. 


With caret forma for cauſe, is general. 
802 


murrer. 55 


and joinder in demurrer, makes a diſ- 
continuance. 1021 
A demurrer as in abatement to a replica- 
tion to a plea in bar, held not to be 
a diſcontinuance, though the plaintiff 
might have taken judgment by 110 dicit. 
| 102 
A demurrer confeſſes only what is — 
pleaded. | 1056 
A demurrer after iſſue joined, a diſconti- 
nuance. 1483 
A defendant demurs to a ſcire facias as a 
declaration, and the plaintiff in joining 
in demurrer inſiſts that his writ is good; 


| 


A Table of the Principal Matters 


5 and judgment for the plaintiff affirmed. 
See Continuance, Ettoppel, Fan 
and ſubſtance. - _ 


Departure. 
A declaration grounded upon a fact at 
common law cannot be maintained by 
replication of a cuſtom or ſtatute. 861, 
| 86 

In treſpaſs, where the day is made materia 
by the plea, the plaintiff's laying an- 
other day in his new aſſignment is no de. 
parture. dez 
No capias againſt the principal, pleaded 
by the bail; a rejoinder, that a writ of 
error was brought by the principal be- 
fore the capias ſued out, is a departure, 
1258 
Plea of conditions performed, rejjaciered 
matter that goes in excuſe for not per- 
forming, is a departure. 1449 


Depoſit. See Ballment. 


| Deprivation, See Ecleſiaſtical per: 
fan * 


Deputy, 


A gaoler ſhall anſwer for his deputy civil- 
ly, but not criminally, unleſs he con- 
ſents to his acts. | 0 

See Inkerioꝛ courts. 


Deſcent. See Devile. 
Detainer and detinue. 


A carrier may detain for his hire. 752 
A carrier may detain for his carriage a- 
gainſt the right owner. 867 
That the avowant made no demand, is no 
© plea to an avowry of an innkeeper for 
detaining a horſe, _ ibid. 
An innkeeper may detain a horſe brought 
by his gueſt againſt the right 427 
i 

An innkeeper who juſtifies the detaining a 
horſe for his keeping, need not ſhew 
that he received him of a gueſt. 868 
Deva- 


contained in the SEC OND VOLUME. 


— 


Devaſtavit. See |Executops, Plead- 


Devile. 


Lands are deviſed to one of the coheirs, he 

takes the whole by the deviſe, and no 
deſcent. Page 829 

Tenant for life, remainder to her younger 
ſon in tail, remainder to herſelf 2 
gives to her younger ſon all her right 
and intereſt in what ſne holds by leaſe, 
and alſo the premiſſes intailed; this will 
paſs a fee. 831 

Deviſe to A. and B. of intent that they per- 
mit C. to receive the profits during his 
life, and after his deceaſe ſhall ſtand ſei- 
ſed to the uſe of the heirs of the body of 
C. with power to A. and B. to make a 
jointure to the wife of C. gives an eſtate- 
tail executed to C. 873 


An action hes for a legacy deviſed out of 


land. | 937 
A mortgage is but a revocation pro tanto. 
| 68 
A deviſe to J. S. and his brothers ſuccef. 
ſively for their lives (without expreſſing 
the order of ſucceſſion) with condition 
that the tenement be not entred upon 
till a month after marriage. 1312 
Deviſe of all the reſt of his eſtate, ſubject 
to debts, gives the inheritance. 1325 
Deviſe of the reſt of his eſtate, in a 
will that mentioned fee-ſimple lands be- 
fore, will paſs an inheritance. 0 ibid. 
Deviſe to A. and after the deceaſe of A. to 
the heirs male of his body and his heirs 
for ever, gives an eſtate- tail to A. 1440 
Deviſe to A. and his heirs lawfully begot- 
ten, that is to ſay, to his firſt, ſecond, 
Sc. ſons ſucceſſively, c. gives A. but 
an eſtate for life. 1561 
Dllcontinuance of eſtates. 
Tenant in tail conveys by 
covenant to ſtand ſeiſed, c. the eſtate 
continues, till the actual entry of the 
iſſue in tail. 8 779 
An eſtate made by tenant in tail to com- 
mence after his death is void. 781 


in and ſale, 


An uſe ariſing out of the eſtate of a re- 
leaſee to commence from the death of 
| tenant in tail is not void. Page 782 
A. is tenant for life, remainder to B. for 
life, remainder to the heirs of the body 
of A. a feoffment by A. is no uiſconti- 
Nuance. | 855 


Dilcontinuance of pzoceſs. See Con- 
tinuance, Demurrer, Pleading, 
Replevin, Treſpaſs, 


Disfranchiſement. See Coypozation, 
| Cuſtom. 


Otftrels. 


If the landlord does not remove the diſtreſs 
in reaſonable time, he is a treſpaſſor ab 
initio. | 1424 


See Detainer, Fairs. 
Donative. See Eccleſiaſtical perſons. 


Dower. 


Cannot be decreed in Chancery, but ought 
to be pleaded as aſſigned by the heir. 

| . 

A recovery in dower will eſtop the tenant 
and all claiming under him from giving 

a prior term 1n a ſtranger in evidence. 
1293 

Dower does not lie de tenemento. 1384 
If any but the heir can plead zouts my 


priſt. | 
See Ejeckment, Return. 


Eccleſiaſtical perſons and juris dic⸗ 
| tl... -: 


A Chaplain extraordinary to the King 
has no privilege to hold two bene- 
fices, without a diſpenſation. 791 
The court will take notice of the limits of 
archdeaconries and other eccleſiaſtical 
juriſdiftions. .. -» WO 
here the inhibition of the biſhop 1s re- 
turned in excuſe of not obeying a man- 


damus, the return muſt ſhew that the 
| | = | 7 place 
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place where, Sc. is within the dioceſe. | 


Page 1379 

Parſons of donatives are ſubject to the ec- 
cleſiaſtical juriſdiction in ſuits pro refor- 

_ matione for reading the ſervice wrong, 
Sc. but the ordinary cannot deprive 
them. | 1205 


Sce JÞNdhibition. 
Ejetiment. 


The confeſſion of leaſe entry and ouſter 
. confeſſes an entry for condition broken. 
| | 750 
Ejectment will lie de minutis decimis. 789 
The plaintiff who has recovered judgment 
may enter pending a writ of error, but 
not by force. 808 
A defendant in ejectment eſtopped by a 
recovery in dower from giving in evi- 
dence a term in a ſtranger. 1293 
The iſſue cannot be made up different from 
the declaration delivered to the tenant 
in poſſeſſion, except in the defendant's 


name. 1411 
Ancient demeſne may be pleaded without 
affidavit. 1418 


See Certainty, Dower, Execution, 
Time. 


| Eleftion. See Parliament. 


Ely. 


The iſle of Eh has no pretenſe of being a 
county palatine. 837 
See Cextiozari. 


Entry. See Ejetment, 


Exroz. 


Error does not lie in the Exchequer cham- 
ber on a judgment de ſcandalis magna- 
tum. | 54 
De proceſſ. adjudicationis executionis judicii, 
will not remove a judgment againſt bail 


upon a recogniſance. | 823 | 


tiel record may be pleaded to a ſcire fa- 
dias quare executio non upon it. Page 1159 
Where a record ſhall be removed, notwith- 
ſtanding a variance in the ſtile of the 
court to which the writ of error is di- 
rected. | 1200, 1202 
One of the defendants brings a writ of 
error without the other; though the 
writ ſhall be quaſhed, the record is re- 
moved. #2 el: 1403 
New bail muſt be in upon every new writ 
of error. = Reo 
Not putting in bail does not hinder the 
proceeding upon the writ of error. ibid. 
A writ of error does not abate by the death 
of the defendant after in nullo eft erra- 
tum pleaded, 1295 
A. ſcire facias on a judgment pending a 


writ of error is irregular, and to be ſet 


aſide on motion. ibid. 
What coſts ſhall be given on quaſhing a 
writ of error. | 1403 


A ſham plea to a ſcire facias quare executio 
non, to compel the lainiff to aſſign er- 
rors, ſhall be ſet aſide. 414 
Error cannot be aſſigned both in fact and 

AW: 3 £5 883 


It is not aſſignable, that the original was 


returned by one who was not ſheriff, 
| | 884 
It is not aſſignable, that the perſon by 


judge. | 885 
Granting oyer 1s not aſſignable for error, 
but denying it is. 70 


Giving judgment of reſpondes ouſter, where 
it ought to be final, is no error aſſign- 
able by the defendant. 1 1018 
It is not aſſignable, that a juror who gave 
his verdict, was not returned upon the 

venire, where the venire is not returned 

to a certiorari, becauſe againſt the re- 

cord. . 1414 
It is not aſſignable, that the defendant died 
before the day of niſi prius, where he is 
recorded to have appeared. 1415 
A feme ſole after a writ purchaſed againſt 
her marries before appearance, this will 
be no error in the judgment, 1525 


A judgment given after the return of the 
" writ of error is not removed, and uu. 


A warrant of attorney returned of a term 
; ſubſequent to the placita is no error. 


1534 


If 


whom judgment was given was not 


IR 


5 


contained in the SECOND VOLUME. 


A 


If the court may award-a certiorari ad in- 
ormandum conſcientiam after a releaſe of 
errors ill pleaded. Page 1005 
Want of original ＋ for error is con- 
feſſed by a plea of a releaſe of errors. 

7 6 1048 
Plea that a releaſe of errors was given of 
the errors in another judgment. 1046 
On want of original aſſigned. the defendant 
cakes out a rule for the plaintiff to re- 
turn his certiorari. 1156 
The entring a miſericordia againſt an in- 
fant is aided by 16 & 17 Car. 2. c. 8. 

. 1284 

Want of a writ of inquiry is aided by a 
judgment by default. 1397 
The court will not reverſe a judgment as 
not being by original bill, without ha- 
ving it returned to a certiorai, that 
there is no bill. 795 e 
Where it is returned upon a certiorari, 
that there is no writ of inquiry, the de- 
fendant in error may have another cer- 
tiorari, and get a writ of inquiry re- 
turned. | 1476 
1 eee, to verify 3 rol be- 
ore the errors aſſign ent 

| ſhall be affirmed. | ' | 1 5 
An intire judgment for ſeveral damages, 
and part of them erroneous, ſhall be re- 
verſed for the whole. 825 

A record returned to a certiorari contrary 
to the record returned before cannot be 


received. 1122 
A judgment reverſed for the abſurdity and 
prolixity of the pleadings. 1252 


An attorney and his wife ſue by writ of 


ö prongs and have judgment by de- 


ault; the judgment was affirmed, be- 
cauſe the writ of privilege was not re- 
turned before the court of B. R. on a 
certiorari. —- 1398 
An award of execution upon a ſcire facias 
affirmed, and the judgment for damages 
occaſione dilationis executionis rev : 


| |: 1534 
The omiſſion of ex aſſenſu ſuo in the award 
of damages in a judgment in debt on de- 
murrer is error, but amendable in the 
court where the judgment was given. 1570 
See Age, Amendment, Appearance, 
Attozney, Averment, Ball, Coſts, 


Damages, CHE F ines, 5 


Indlaments, Inkants, Juferio2 
courts, Nuel tiei reco2d, lead⸗ 
ing, Recogniſance, Surplulage, 
Cartance, Writs. 


Eſcape. 


Caſe for an eſcape upon an exconmmunicats 
capiendo. Page 788 
A priſoner may be taken upon an eſcape 
warrant before the ſitting of the court, 
though his name is in the day-rule that 


day. 927 
An eſcape warrant may be executed upon 
a Sunday. ö | 1028 

See Executozs, Return, | 


A rent is granted to A. for the life of B. 
if A. dies, the rent ceaſes, and there can 
be no occupant. * © ©" *n000 

Upon what terms an eſtate at will may be 
determined in the middle of a quarter. 

| 1008 

A copyholder ſurrenders to the uſe of him- 
ſelf for life, remainder to the uſe of A. 
and B. his wife for the term of their 
lives, and of the heirs and aſſigns of A. 


and B. and for default of ſuch iſſue, Q. 


A. and B. take a remainder in fee. 1144 
Difference hetween the ablative caſe and 


the genitive as to the limitation of en- 


tails. - 


11 5 3 
See Deviſe, Dilcontinuance, Eſtoppei. 
Eſtoppel. | 


ment the defendant pleads nul tiel record, 
and it is found that there is ſuch a re- 
cord; he is ec yp from ſhewing the 
variance afterwards. 1050 
An eſtoppel that creates an intereſt in or 
works upon the eſtate of the land, eſtops 

a jury. ” ? 1᷑0 51 
The heir in tail ſuffers judgment in a /cire 
facias by default, he is eſtopped to claim 


the benefit of the entail. ibid, 
In what caſe eſtoppels muſt be pleaded. 
. | | 1051, 1054 
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In debt for rent, where the plaintiff de- 


clares upon a demiſe by indenture, the 


defendant cannot plead mil babuit in 
tenementis; and it is ill upon demurrer, 
without replying the eſtoppel, becauſe 
that appears upon record. Page 1551, 
1154 

A defendant, who has pleaded a * 
in abatement, is eſtopped by his plea to 
deny that name in another action or in- 
dictment. | 1308 


By a recogniſance to a corporation the de- | | 


fendant is eſtopped to ſay they are no 


corporation. 1535 
An aſſignee of the reverſion ſhall have the 


benefit of the eſtoppel againſt a leſſee 
by indenture. 4 I551 


A leſſee by indenture cannot plead nil Ha- 


buit, Sc. ſpecially, without admitting 
an intereſt. ibid. 


see Dower, Ejetment, Evidence, 


Fines, Return, Uerdif. 
Evidence, 


Of the truth of ſcandalous words given in | 


Levari facias hes for the penalty 


mitigation of damages. 831 | 
the 


A rule to produce the caſh book of 
India Company, and the transfer book 
of bank-ſtock, at a trial. $851 

Where a bond need not be given in evi- 
dence, ſpecification need not be proved. 

HS $852 

The hand of a ſervant that is dead to a 2 

livery book is good evidence of the deli- 
very of goods. | 873 

The ſeal of a competent court of juſtice, 
as of the eccleſiaſtical court to a probate 

of a will, or of a court of admiralty, Sc. 

is concluſive evidence as to the property. 
| | . 893, 936 

Rule to produce corporation books denied 
to a proſecutor upon the teſt act. 927 

Depoſitions of a witneſs read, who was be- 
come blind, and had referred to his ren- 

tal, and the witneſs alſo examined to 
what he remembred. 1166 


A deed of intail proved by an inquiſition 


poſt mortem finding it in baec verba. 
| 1292 


| 9: 
ladorſements on a bond by the obligee, of 


payment of intereſt, allowed to be given 


4 in evidence by his adminiſtrator, to take 
off the preſumption from the length of 


time. Page 1371 

An admittance of a freeman written two 

months after the time, and not ſigned, 

Oc. not admitted in evidence. 1446 

See AUminiſtratoz, Limitation, Slan. 
der, Trepa(s, Mills, Witneſs. 


Extiſe. See Convittions, 


Excommunication. 


Biſhops ſubje& toexcommunication, and to 
the writ of excommunicato capiendo. 817 
After pardon of the contempt the defen- 


dant is not ſubje& to impriſonment, 


though the promoter has an intereſt in 
the coſts. . | 818 


Significavit for non-payment of coſts in 


. quadam cauſa officit five corretlionis, ill, 


and quaſhed. | | h 817 


Execution. 


on 2 con- 
viction of deer- ſtealing. 68 


| An babere facias poſſeſſionem- cannot be ſued | 


out a year after judgment in ejectment, 
80 


| © without a ſcire facias. 


Where one of the plaintiffs or e 
dies after ju execution may be 
ſued upon ſuggeſtion of the death. 808 
A Feri facias bearing teſ before the de- 
fendant's death may be executed upon 
the goods in the hands of the executors. 


850 


A fieri facias out of the Common Pleas is 
executed before error brought, the Com- 
mon Pleas ſhall award the venditioni ex- 
Ponas. | 990 

By —_ goods on a feri facias the debt 

is diſcharged, and payment to the ſheriff 
is good. 1072 

Seiſing goods on a fieri facias will not diſ- 
charge a co-obligor, unleſs the goods 
are ſold, and the plaintiff ſatisfied. 71 

The ſheriff may ſell goods ſeiſed on a eri 
facias, after he is out of his office, with- 

out a venditioni exponas. 1073 
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A Feri facias may be executed after the 
death of the plaintiff. Page 1073 
An elegit ſued out by an executor cannot 
be executed on behalf of an adminiſtra- 
tor de bonis non. ibid. 


The ſheriff is bound to anſwer the return- | 


ed value of the goods, though they are 
| afterwards reſcued, 1075 
After an elegit executed upon o= and a 


return that the defendant has no lands, 
the plaintiff may have the body in exe- 
cution for the remainder of his debt. 


14451 
tenants, Notice. Scire ctas. 


Executoꝛs. 


Where one , and the reſt make 
default, upon the return of the capias, 
Sc. the plaintiff ſnall have his judgment 
againſt all, but for the coſts only againſt 


him that appears; and all muſt join in 


error. | 870 
An executor may have an action againſt 
an adminiſtrator, againſt whom his teſta- 
tor recovered judgment, for a devaſtavit 
in the time of the teſtator. 973 
An executor may have an action for an eſ- 
cape out of execution in the time of the 
ator, but he is not chargeable for an 
eſcape. | | ibid. 
Where an executor brings an action that 
will lie in his own right, though he 
names himſelf executor, he need not 
make profert of the letters teſtamentary. 

| 121 
If a grant of all goods will paſs goods 
which the grantor hath as executor. 1306 
A joint executor charged with or pron: of 
a legacy out of his moiety of the ſur- 
plus, though he had left the money in 
the hands of the other executor, from 
whom the legatee had received intereſt, 
as well as a dividend out of his eſtate 
afrer he became bankrupt. 1320 


In a ſcire fieri inquiry on a judgment reco- 
vered by an 6.20% Arm hide Crag need to 
aver, that his teftator was dead ; nor need 
it be returned, that the jury were ſworn 
de et ſuper praemiſſs. 


1395 


An executor ſues on a bond given to his 
teſtator, and aſſigns a breach in his own 
time; he ſhall not be liable to coſts. 

| Page 1413 

See Adminiſtratoz. Coſts, Damages, 

Deer-ſtealing, Execution, Jeo⸗ 
failes, Intendment Joining in 


_ affion, Limitation, London, 


Pleading, Quare impedit, Re- 


leaſes. 


Expoſition of wozds and ſentences. 


The words ea occa/ione will ſupply the want 
of corum ipſo rege in the deſcription of 
the priſon of the King's Bench in a ſcire 
facius againſt” bail. | 895 

An agreement to pay ſo much for every 
hundred ſtacks of wood will not make 
any thing due for fifty ſtacks, without 
the words ſecundum ratam. 815 

A viz. rejected in a reddendum, becauſe 
repugnant. | „ 

Where a viz. ſhall be explanatory, and 
may contain an averment. 1271 

Praedia. in an information, relating to the 
county, where ſeveral counties are men- 
tioned before, uncertain. 886 

Praedi. ſhall refer to the perſon named 


before, that is meant in common under- 


ſtanding, though there is another of the 


ſame name. 1998 
Praedi#. in an order or indictment does 
not refer to the county mentioned in the 
margin, as it does in a declaration. 1304 
Treſpaſs for breaking the plaintiff's cloſe, 
and taking goods there found, and allo 
taking and carring away ſo much ground 
wheat of the plaintiff's ; after intire da- 
mages judgment arreſted, becauſe it did 
nor. ſufficiently appear, that the firſt 
goods were the plaintiff's. 890 
Proclamation made the fourth of December, 
that an election would be made on the 
ninth of December then next following; 
the word [next] refers to the day, and 
not to the month. | 905 
Gilda mercatoria, a corporation. 1134 
Expreſſio eorum quae tacite inſunt will have 
no operation upon the clauſe wherein ir 

is expreſſed, but may control a ſubſe- 
quent clauſe. : 
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lage, Sc. is not tendered. 1590 
Falſe tokens. See Indidments. 
Fees. | 
Debt lies for the ſheriff's fees for executing 
an elegit. 1212 
Felony. 
A miſpriſion or a treſpaſs is merged in fe- 
lony. 981 
Fenſes. . 


A man may be charged to repair fenſes, 
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In a declaration againſt a priſoner in cu- 
ſtody of a ſheriff by virtue of a latitat, 
de placito quod reddat ei, Ec. theſe laſt 
words ſhall be referred to the latitat, ſo 
as to ſhew it to be at the ſuit of the 
plaintiff according to the act of parlia- 


ment. Page 1362 


Articles of a horſe race to ride ine flagello 
et baculo vel aliis armis, the whole ſen- 
tence is disjunctive. 1367 
©uoddam, the fame as aliud. 34522 
See Alſumpſit, Award, Certainty, 
Conditions, Deeds, Jnditments, 


Latin, Pleading, Statutes, Sur: | 


plulage, Time. 
Extingutſhment. See Preſcription. 


- Fairs and markets. 


'S OODS are brought into a market, 
the owner of the ground cannot di- 
- ſtrein them damage feaſant, becauſe ſtal- 


without ſhewing a preſcription or tenure. 
804 


Feoffment. See Difcontinuance. 
Fines. 


A-fine levied to a ſtranger may extinguiſh 


If a fine is acknowledged before commiſ. 
ſioners in the country in the vacation, and 
the conuſor dies before the term; though 

no writ of covenant was ſued out, or 
King's ſilver entred, the court will per- 
mit the conuſee to enter the fine as of 
the term preceding. Page 8 50 

Reverſed for the death of the conuſor be- 

fore the return of the writ of covenant. 


"AT 51-892 

Foꝛtible entry. 
Reſtitution ſhall not be granted after three 
years. 1011 


On a plea of three years poſſeſſion to an 
inquiſition of forcible entry removed by 
certiorari, the defendant, if it be found 
againſt him, ſhall pay coſts. 1036 

See Ejetment, JudiXments, 


Foxgery. 


Indictment for forging an aſſignment of a 
term, muſt ſhew that the aſſignment 
was ſigned, or that it was a deed of aſ- 
ſignment. 921 

Indictment for forging an aſſignment of a 

| leaſe muſt aver that there was a leaſe, 
and not with a teſtatum exiſtit, Sc. ibid. 
F orgery of an order, or acquittance, an 
offenſe puniſhable at common law. 1464 
In forgery of a diſcharge, it is not neceſſ: 
to ſhew how the defendant was bound. 
7 0 1468 
There is no neceſſity to lay a publication 
in an information for forgery. 1469 
How the double coſts and damages can be 
aſſeſſed, where a man is convict of for- 
gery purſuant to 5 Eliz. c. 14. upon an 
indictment. 1623 


See Certainty. ' 


Foun and ſubſtance. 


The omitting profert in curia of a deed, 
ſubſtance. | * 
Pleading that he was ſeiſed by force of the 
ſtatute of uſes, where the conveyance is 
at common law, is form. 802 
The omiſſion of contra pacem in treſpaſs is 


a right, but cannot increaſe an eſtate. 782 | 


ſubſtance, but aided by verdict. 985 
1” | Matters 


contained in the SECOND VOLUME. 


Matters of form may 'be taken advantage 
of on a general demurrer to pleadings 
in abatement. Page 1015 


Spe General iſſue, Jeofafles. 


Frauds and ſtatute of frauds. 


In conſideration that the plaintiff would let 
his horſe to J. S. Sc. is within the ſtatute 
otherwiſe if it had been, in conſideration 
that he would let J. S. ride the horſe. 108 f 
A promiſe to pay, in conſideration that the 
plaintiff will forbear to ſue a debtor; 


within the ſtatute. 1087 
See Aﬀfumplit, Debt. 
Game. 5 


| A Conviction upon the game acts muſt 
1 aver the want of the qualifications 
particularly. 1415 


In an action for money won at play the 
firſt count was laid properly upon mu- 
tual promiſes, and the ſecond count was 
cumque etiam ad ludum praedictum lucri- 
fecit, &c. without a conſideration; af- 


ter verdict for the plaintiff, judgment 
ai, . 1034 
See Debt. 
SGBavelkind. 


All the lands in England were of that na- 
ture before the conqueſt, and deſcended 
to all the iſſue. 1024 


Lands in Kent ſhallbe preſumed gavelkind, 


unleſs they are proved to be diſgavelled. 


| 1292 
General iſſue, 


If pleading matter that amounts to the 


general iſſue in trover, be matter of form 
or ſubſtance. | 


869 
Sce Adminiſtratoz. Common, Cozpo- 
ration, Pleading. 


Good behaviour. 


Commitment for want of ſureties for the 
good behaviour for words | of a 
magiſtrate muſt be made preſently. Page 
: | 1030 


; Gant. See Cozpozation, Executows. 


| Guardian, 1 : 
A child taken from the guardian appoimed 
by the ſpiritual court, upon the return of 

a habeas corpus, and delivered to the 
guardian appointed by the father. 1334 


* 


ä 


Þabeas coꝛpus. 
A Priſoner in execution a ſentence 
of the admiralty ſhall not be turned 
over to the King's Bench on a habeas 
corpus, unleſs a plea be depending againſt 
him and the like upon an excommunt- 
cato capiendo. © 789, 790 
Plea put in by a priſoner brought pity | 
habeas corpus. 817 
Habeas corpus ad teſtificandum for a priſo- 
ner in execution. 851 
See Guardian, Jnferioz courts, Par» 
liament. 


Þackney coaches. 


[ Letting horſes to be uſed with a gentle- 


man's coach is not within the act for li- 
cencing hackney coaches, 1214 
A ſtage coachman ſetting a paſſenger 
down, before he gets out of the bills of 
mortality, and taking his fare for the 
whole ſage, is not within the acts for 
licencing hackney coaches. 1506 


cir. See Aﬀets, Bozough Engliſh 
9 Dui . gh Englich, 


Highways. See Þue and cry, Way. 
Þomtne replegtando, 


Two plaintiffs may join in the firſt writ 
and the alias, which are vicontiel ; quaere 
of the pluries. 903 


binding to the 3 behaviour the proper 
puniſhment for ſcandalous words of ma- 
giſtrates. 778 


10 M Addition 


A Table of the Principal Matters 


a 
nnn 


Addition of the defendant is not neceſſary; Indictment does not lie for a treſpaſs pu- 


becauſe the proceedings are upon the 
pluries, and not upon the original. Page 


| 987 
See Abatement. a 
| - Honours. 
Names of dignity, as baronet, c. are 
ceſſary additions. 385, 


” 


_  eſquire, Sc. otherwiſe of a baron created 


by patent. | ibid. 
The beginning of ſeveral degrees of peer- 
age. | | ibid. 
Due and cry. 


Robbers aſſault a man in the hundred of 
A. and carry him into the hundred of B. 
and there rob him; the hundred of B. 
is liable. 826 
A man is aſſaulted in the highway, and 
carried into a houſe and robbed there, 
+ he has no remedy againſt the e 
. f 28 
The hundred are anſwerable for a robbery 


in a coppice out of the highway. 829 


See Intendment, Pleading. 


Jaoeokalles. 


EBT by an adminiſtrator in the debet 
| D et detinet, cured by pleading over, 


or by a general demurrer. 1293 


Cured by a judgment by confeſſion. 1513 


See Amendment, Afﬀfumpſit, Ball, 
Bills of exchange, Certainty, 
Continuance, Foꝛm and ſub- 


ſtance, Oper, Treſpaſs, 
Imparlance. See Oper, Pzivilege. 
Indebitatus aſſumpſit. See Aſſumplit. 
- Indiments and ſnquiſitions. 


An indictment does not lie for entertaining 
vagrants. go 


Indietment for words quaſhed. 


| A challenge by words 


ne- 


$59, 
A baron called by writ may be named | 


57 


niſhable in a particular manner by ſta- 
tute. Page 991 
Indictment does not lie for ſcandalous words 
ſpoken of a mayer. 1029 

is indictable. 10 31 

Indictment does not lie for inticing away a 
ſervant, though it Iies for taking away a 


ſervant. : 1116 
| Indictment does not lie for being a bawd, 
but for keeping a bawdy-houſe. 1 197 


Two different batteries on different per- 


ſons cannot be joined in one indictment. 


3 1672 
Two perſons may be jointly indicted 2 


extorſion, or maintenance. 1248 


| Judgment upon an indictment againſt a 


tenant at will, for not repairing a houſe 
which he was obliged to repair ration 
tenurae. = 55 
Indictment for cheating a man of money, 
pretending to aſſiſt him in procuring an 
office in the land bank, whereas there 
was no ſuch office; refuſed to be quaſh- 
ed. 865 
For taking tickets, without ſaying from 
whom, quaſhed. 890 
Indictment for not repairing the pavement 
before his houſe, quaſhed for not ſhew- 
ing that he was obliged to repair it. 922 
Inquiſition of forcible entry quaſhed, be- 
cauſe it did not appear of what neigh- 
bourhood the jury were. 926 
Indictment for receiving money as being 
ſent by another perſon, but without any 
falſe token, quaſhed. 1013 
Indictment for exerciſing a trade, &c. 
quaſhed for want of contra pacem. 1034 
Indictment for exerciſing a trade, &c. may 
be found at a ſeſſions of a borough. * 


1039 


Indictment for exerciſing a trade, Cc. 


quaſhed, becauſe the caption was prae- 
ſentant exiſtit, inſtead of ns. 
1016. 

Judgment upon an indiftment of a com- 
mon ſcold reverſed, becauſe the word 
uſed was rixa, for rixatrix. 1094 
Inquiſition quaſhed, becauſe it did not ap- 
pear for what county the coroners were, 
and for want of the words proborum et 
legalium hominum in the caption. * 
| n 


Indictment for a fact that is a nuſance at 


contained in the SEC ON D VOL U ME. 


In an indictment for a miſdemeanor in re- 
ceiving ſtolen goods, there is no need to 
aver, that the principal felon cannot be 
taken. | 
The word proditorie in an information for 
* a miſdemeanor will not vitiate. 879 
Contra pacem dicti nuper regis refer to the 


King in whoſe reign the offenſe was com- 


mitted. ibid. 
In information for ſubornation of perjury, 
if one of the aſſignments is = and 
the defendant is found guilty, he ſhall be 
puniſhed. © 887 


* 


The inducement in an indictment may be | 


laid with-quod cum. 921 
A man cannot plead over, but in caſes of 
treaſon or felony. 1 2 922 
After a verdict, a man cannot plead that 
indictment depending, but muſt plead 
auterfoits acquit. ibid. 
An indictment removed by the proſecutor 
cannot be catried to trial by the defen- 
dant without leave of the court upon 
motion. | 1083 
Indictments for offenſes againſt a ſtatute 
muſt conclude contra formam /ſtatuti. 
| | 1104 

Indictments for uſury, and upon ſeveral 
ſtatutes, cannot be taken at the quarter- 
ſeſſions. 1144 


common law, and concluding contra for- 
mam ſtatuti, where the penalty inflicted 
by the ſtatute is not recoverable upon an 
indictment; the contra formam ſtatuti 
ſhall be rejected as ſurpluſage. 1163 
Indictments reciting convictions, may ſet 
them forth ſhortly. 1196 
Indictment for diſobeying an order of ju- 
tices, muſt find politively that ſuch an 
order was made, and not by way of quod 
cum. | 1363 
After coſts taxed by the maſter, the proſe- 
cutor ought not to move to aggravate 
the fine. 854 
See Addition. Amendment, Averment, 
Certaintp, Certfozarf, Conſpt- 

_ racy, Erecutozs, Expoſition, 
_ Fo2gery, Infants, Juſtices, Judg- 
ments, King, Latin, Nuſance, 
Jerqury, Riots, Trades, Trtal, 


| 


Page 1370 


Brtbery, Baidges, | 


_—_— 


Inducement. *o Indickment, Plead- 
ing. 


Inka nts. 


Appear in the crown- office by attorney to 
informations for riots, Ec. Page 1284 
See Age, Appeals, Time. 


Infertoz courts. 


Attachment againſt a ſteward for ſitting 
judge in his own cauſe, or for miſde- 
meaning himſelf between parties. 766 

In caſe for negligently keeping a horſe 
within the juriſdiction, by which he was 
abuſed, the abuſe need not be ſhewn to 
have been within the juriſdiction. 796, 

= 1040 

Ought to give judgment expreſs upon the 
point in iſſue, that the plea is ſufficient, 
Sc. | $22 

The ſeveral ſorts of inferior juriſdiction, 
conuſance of pleas, and exempt juriſ- 
diction. | 836, 837 

The judgment of an inferior court muſt 
be entred, per eandem curiam. 895 

A babeas corpus does not remove the cauſe, 
as a recordari or certiorari do, and the 
agree may vary in his declaration, 

ut then he diſcharges the bail. 1102 

Judgment of an inferior court reverſed for 

want of the averment, that the cauſe 

was within the juriſdiction. 1319 

A court held before the under-ſteward /c- 
cundum conſuetudinem, Sc. without ſct- 

ting forth the cuſtom, and well. 1543 

De placito tranſereſſionis is ſufficient in a 

plaint, without vi et armis. 1544 

The value received in a promiſſory note 

need not be averred within the juri- 

diction, nor the monies due in a {tated 

account. 1555 


See Abatement, Appearance, Bail. 
Ingroſüng. See Certafnty. 
Innkeeper. See Detainer. 


Jnquffition and fnqufry, See Da- 
mages, Jnditments, Return. 


* 


_ Qariance, Uenue, Way. 


bed 


Inſurance. 


— Afi a a 
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„ 


dw 


** Julurance. 
A ſhip is ſeiſed by the government, and 
converted inte a fireſhip ; if the inſurers 
are liable. 0 
A deviation after a damage happening will 
not diſcharge the inſurers from the da- 
mage that happened before. - ibid. 
That a ſhip was loſt by the fraud and neg- 


ligence of the maſter, is a good aſſign- 


ment of a breach of a policy, which in- 
ſures againſt the barretry of the maſter 
and all other dangers, c. 1349 


Intendment. 


The meaning of certainty to a common in- 
ene. - | 765 
A robbery ſhall be intended againſt the 
hundred to have been committed in the 
day, if the contrary is not averred. $29 
A covenant or promiſe to enter into bond, 
that the obligee ſhall enjoy certain land, 
or for payment of money, ſhall be in- 
' tended ina ſum to the value of the land, 
or double the money. 
A promiſe, in canſideration that the plain- 
tiff would deliver up a bond; it ſhall be 
intended to the obligor, and not to the 

', defendant. 
A promiſe made, ſhall be intended to the 
. plaintiff, | | 
| Priſona mareſcalciae N noſtri ſhall be 


intended the priſon of the King's Bench | 


in a recogniſance of bail taken in B. R. 
| | 1177 
In an action fat turning the plaintiff 
his ſervice contrary to his promiſe of 
continuing the plaintiff ſo long as the 


defendant ſhould be paymaſter, it ſhall 


be intended that the defendant conti- 
nued pay maſter. | 1222 
An executor brings debt for rent incurred 
in his own time on the demiſe of his 
teſtator; after verdict it ſhall be intend- 


ed, that his teſtator's eſtate was a term, | 


— 5 1231 
See Aſſumpſit, Award, Certaintp, 
Conblctlons, Date, Uerdit, 


1078 


1126 


1127 


out of 


— 


Joining fn ackion. 


A man cannot join a demand in his own 


right with a demand as executor. Page 


. | 8 
Where an action of treſpaſs may lie for . 
matter jointly with others, hich could 


not be maintained ſingly. 1032 
Two cannot join in an action for entri 
the houſe of one of them, and taking 


the goods of both. 1381 
See Baton and feme, Pomine reple- 
giando, | . 
Joint and ſeveral, 


Whenever two perſons are named, it A 
generally underſtood -of them jointly. 
120 

A releaſe by A. and B. is joint and ns 


| 1100 
See Bonds, Certiozari, Jndiaments | 


Jointenants and tenants in common. 


On an execution againſt one partner in 
his moiety of the goods. 
See Limitation. 


Iſſue. See General illue. 
Iſſue joined. See Demurrer. 


Judges. 


An action does not lie againſt a judge for 
what he does as judge. 767 
Sec Nlſi pꝛius, Nonſuit, Marrants. 


Judgments. 


Regularly entred after the defendant's 
death. | 766, 849 
Entred on a warrant given by a priſoner 
without the preſence of his own attor- 
ney. = 797 
A plaintiff may have leave to enter a judg- 
ment upon a warrant, though the war- 
rant be revoked. 830 
A 


871 


trade the ſheriff can ſell no more than 


contained inthe SC ON DP VOLUME. 


A roll of a judgment refuſed to be re- 
ceived, becauſe not brought in till after 
the eſſoin day of the ſubſequent term. 
1 | Page 850 
Where the plaintiff appears by attorney as 
of the ſame term, the court will not ſtay 
the judgment, on a ſuggeſtion that he 
has been dead ſome time. 869 
Where the cauſe of action is fully con- 
feſſed, and the matter of the plea is ill 
in ſubſtance; judgment ſhall be given 
for the plaintiff notwithſtanding a ver- 
dict for the defendant. 924 
A capiatur need not be entred, where the 
fine is taken away by the ſtatute. 927 
A fine ought not to be ſet in the priſoner's 
abſence, | 937 


In entring judgments upon demurrer in 


debt in C. B. they give the coſts in the 
name of damna pro detentione debiti. 
1047 
Judgment may be arreſted after judgment 
by ui dicit upon an indictment, but not 
after a judgment upon demurrer. 1221 
In what caſes after an interlocutory judg- 
ment againſt one defendant judgment 
| ſhall be arreſted upon the acquittal of 
another defendant. 1373 
See Aﬀets, Covenant, Default, Er- 
roz, Executozs, Inkerioz courts, 
LW Nul tiel recozd, Crel⸗ 
Pats, ; 


Jurisdi#ion. see Inkerioz courts, 
| Pwhibition. 


Juſtices of peace, 


The King's Bench will take ſecurity for 
obeying an original order, that is not re- 
moved before them ; but not for an or- 

der confirmed there, becauſe an attach- 
ment lies. | 858 

An order of ſeſſions to proſecute a man as 
a common barretor at the charge of the 
county, quaſhed. | 871 

A mayor is not a juſtice of peace, without 
a particular t in the charter. 1030 


A conſtable of a hundred is obliged to 
execute a juſtice's warrant on a convic- 


tion of deer- ſtealing. 1190 


— 


A conſtable may be indicted for not return- 
ing a juſtice's warrant. Page 1191 
Juſtices of peace cannot command the 


ſheriff, but where they have ſpecial 


power. : 1192 
An order of 8 quaſhed, becauſe 
it was, doth adjudge, inſtead of, do ad- 


judge. 11 98 


Juſtices of peace may appoint a ſeſſion 


without a precept, but people are not 
compellable to appear at it. 1238 
The juſtices in ſeſſions have a diſcretionary 
power of ſuppreſſing alehouſes, without 
ſnewing any cauſe or miſdemeanor. 


130 
See Apprentice, Baſtardy, Certioari? 
Labourers, Pooz, Summons, 
Trades, Uagrants, Marrants. 


_— 


HE court will take notice of the 
death, or acceſſion of the King, with- 
out any averment. 811 


Information lies for ſcandalous words 


ſpoken of deceaſed Kings, advancing 


pernicious doctrine. 879 


See Bonds, Statutes. 
Knights, See Abatement. 


Labourers. | 
N order to pay wages in huſbandry 


and other monies, ſhall be confirm- 

ed, if it appear upon examination, that 
the other money was due for work in 
huſbandry. 820 
The ſtatute of labourers is extended to co- 
venant ſervants in huſbandry. 1305 
An order to pay wages quaſhed, becauſe 
made upon the ſervant's oath. ibid. 


Latin. 


Mereretur held the ſame as merui after 
verdict. | | 835 


10N Recu- 


1 F * 
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A Table of the Principal Matters 


Recuperaret for recuperet in a judgment, ill. 
Page 893 


In declaring upon a writ to ele& burgeſſes, 


praecepit refers to the King. 907 
Apprenticus for apprenticius, ill. 1179 
At þ tor ac ſi allowed. 1183 


A verb in the ſingular number inſtead of 
the plural, ill. 1198 
Falſe ſenſe is not aided by a verdict as falſe 
Latin. . ; 1223 
A judgment reverſed, becauſe the defen- 
dant was charged by a verb in the plu- 
ral number. p 1383 


Indictment of treſpaſs for taking three |. 


heifers coloris brown, quaſhed. 1394 
Dolia, Anglice tons. 1468 
Contrafecit. | ibid. 
Auſtrialia for auſtralia in the name of the 
Soul h-Sea company, bad. 1516 
Declaration on a bill of exchange pro va- 
lore in manibus, Ic. accommodatis de eo- 
dem querente, held good. 1542 
Fecit for fecerunt, in ſetting out a promiſ- 
ſory note, ill. | „ 
Fecit for ſuit in a plea of privilege, bad. 


1567 
See Aſſumpſit, Certainty, Convic- 
tions, Damages, Jndiitments, 


Latitat. 


- The antiquity of that proceſs, 
See Limitation, 


Leaſes, 
Made before entry after a recovery are 
void. 853 
An office cannot be leaſed by parol. ibid. 


A leaſe made by an attorney in his own 
name 1s void, and the covenants to pay 


the rent are void. 141 
Sec Eftates, Eſtoppel, Powers. 


Leet. 


An avowry for a fine in a leet need not 
aver it by the record. "$273 
| | 


| 
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_ Limitation of ations. 


A perſon who receives a moiety of the 
rents for twenty years, gains no title 
againſt the right owner who receives the 
other moiety. Page 8 30 

The ſtatute of limitations muſt be pleaded, 
and cannot be taken advantage of from 
the matter appearing generally upon the 
record. 838 

Non aſſumpſit intra ſex annos is not plead- 

able where the cauſe of action accrues 

after the time of making the promiſe. 
| | ibid. 

Clauſum fregit in the Common Pleas held 
not to be a proper commencement of an 
action to avoid the ſtatute of limitations. 

| 880 

A writ ſued out and not returned, will not 
avoid the ſtatute. 885 

Prohibition to the admiralty for over: ru- 
ling a plea of the ſtatute to a ſuit for ma- 
riners wages. ö 937 

The ſtatute of limitations is no bar to a 
matter meerly of admiralty conuſance. 


5 

Not guilty within ſix years is a bad 45 
treſpaſs. 1099 
Where a promiſe is laid to the teſtator, and 
the ſtatute is pleaded, the plaintiff can- 
not give in evidence a promiſe made to 
himſelf. 1101 
The ſtatute was not pleadable to a ſuit in 
the admiralty for mariners wages before 
3 S 4 Ann. c. 16. 1204 
A proſecution in an inferior court removed 
” habeas corpus may be replied to a 
plea of the ſtatute of limitations. 1429 
In an action on a promiſſory note the ſta- 
tute is pleaded, and the plaintiff replies 
a ſuit in London pro diverſis pecuniarum 
ſummis prius debitis, &c. for the fame 
cauſe. 1430 
A latitat may be replied to a plea of the 
ſtatute, without ſhewing a bill of Ma- 


dleſex. 1441 
See Vonds, Fozcible entry. 


London. 


Sh. 


— 


— 


London. 


The ancient method of chuſing aldermen. 
| Page 1246 

The court of B. R. will not ſtay proceed- 
ing againſt a freeman upon the ſtatute 


erecting the court of conſcience, upon 


' affidavit that the cauſe of action is under 
405. but it ought to appear upon the 
trial. 1504 

A loſs in a deceaſed freeman's eſtate, by 

the inſolvency of his executor, muſt be 
born by the teſtamentary part. 1330 
See Appꝛentice, Conftable, Cuſtom, 
Limitation, Nuſance, Trades. 


Mandamus. 


= reſtore the clerk of the butchers 
company. 959, 1004 


To the company of gunmakers, to give a 
proof mark to a freeman, denied, be- 
cauſe they are no legal eſtabliſhmenr. 

98 

A mandamus to ſwear two RON TIS". 4. 
a return that they were not duly elected, 
without ſaying nec aliquis eorum, &c. is 
ul. | 1008 

To grant a licence to preach. 1206 

An officer at will ſhall have a peremptory 
mandamus, if an inſufficient cauſe of re- 
moval is returned. 1 

A peremptory mandamus granted, becauſe 
the return contained inconſiſtent mat- 
ters, though the ſeveral matters would 
have been each a good return by them- 
ſelves. | | | 12 

On a mandamus to reſtore a clerk of the 
peace, an order of removal is uncertainly 
returned; he ſhall not have a peremptory 
writ, while the order is in force. 1267 


. . 1 
After reſtitution on a peremptory manda- 


mus the party may be removed for the 
former cauſe. 
A return, that the party conſented to be 
turned out, is not a good return of a 
reſignation, | 1304 
A mandamus to a univerſity, to reſtore to 
degrees. 


' contained in the SECOND VOLUME. 


| 


1283 


13344 


A return of a deprivation from degrees, 


Sc. is not good, witliout a ſummons to 
the party. Page 1348 
If non fuit elellus be a good return to a 
mandamus to ſwear a church-warden. 
1379, 140 
Commiſſioners of ſewers return 2 - wa 
damus to make a rate, that they could 
not do it propter brevitatem temporis be- 
fore the expiration of their commiſſion ; 
_ return. 1479 
See Bzidges, Convitions, Coꝛpoza⸗ 
tion, Eccleſiaſtical perſons, 
Name, Return, Summons. 


Mano. ö 
Cannot be continued without two freehold 


ſuitors. | $64 
Pariners, See Admiralty, 
Maſter and ſervant. | 
Difference between a ſervant, and an ap- 
prentice. 1117 
An apprentice muſt be bound and diſ- 
charged by deec. ibid. 
Trover does not lie for a negro. ' 1274 


See Bills of exchange, Cartier, In- 
difments, Labourers, Poco. 


Milpziſion, See Felony, 
| Modus. 


To pay 2 5. in the pound of the true im- 
proved yearly rent or value of the land, 
void 1158 

To pay from April to November the tenth 

day's milk once ſkimmed made into 


cheeſe, in lieu of tithe milk, if good. 

See Pꝛobibition. = 
Money. See Aſſumplit, 
Pongage. Sce Devile, 


Murder. 


r 


Ws 
— — 


— 


Murder. | 


| Killing a perſon aſſiſting a conſtable in the 
_ * unlawfully impriſoning a ſtranger, man- 


ſlaughter. Page 1300 
Killing an officer acting irregularly, though 
the party did not know of the irregula- 
rity, or a thief whom the party took to 
be an officer, manſlaughter. - 1302 
A. throws a bottle at B. and the blow 1s 
returned, they are parted, and an hour 
after they fight without any reconcilia- 
tion intervening, and 4. kills B. it is 
murder. 1485 
The ſeveral kinds of malice, that make 
killing murder. 1488 


Where one man kills another, it is pre- 
ſumed murder, unleſs the ſuddeneſs of 


the quarrel appears. 1493 
The court are judges of malice, and not 
the jury. | | 1493, 1584 
Where a priſoner dies by dureſs of the 
gaoler, it is murder. 1678 
Aiding or conſenting to a murder is matter 
of fact, and cannot be inferred from 
other facts in a ſpecial verdict, if it is 
not found. 1381, 1584, 1585 


Where the death of a man cauſed by a 


miſchievous beaſt will be murder in the 


owner. 1383 


See Accefſozy, Certainty. 


Name and mifnomer. 


A MAN ſued by the name of John, 
pleads in abatement, that he was 
baptized by the name of Benjamin, ab/- 

que: hoc quod idem Johannes, Sc. ill. 

1 101 

In a plea of another name of baptiſm ot 
is no need to traverſe, &c. 1016 
In what caſes a plea of miſnomer may begin 
with et praedictus. 1178 
In what manner a corporation muſt take 
advantage of a miſnomer in a mandamus. 
1238 


See Cozpozation, Eſtoppel. 
Negro, See Maſter and ſervant, | | 
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| See Covenant. 


ö 


| . a ; 88 
New alignment. See Departure, 


Nil dicit, See Demurrer. 


The foundation of the authority of judges 
of niſi prius. Page 1143 
See Dekault. ; 


Nonſuit, 
Proceedings in a ſecond action ſtaid until 
payment of the coſts of a former non- 
ſuic. | 85 1 
Motion to ſet aſide a nonſuit on the miſ- 
direction of the judge, denied. 1371 


In what manner notice muſt be averred. 
| 1126 

Where a third perſon is named in the con- 
ſideration of an aſſump/it, of whom the 
defendant may inform himſelf, notice 
need not be given of performance. 1127 
Defect of notice aided by appearance, 
11240 

In what caſes notice is neceſſary, to puniſh 
a contempt. 1343, 1344 
Notice muſt be given of the execution of 
a ſcire eri inquiry, but not of an elegit 


or extent. i 


Nul tie! recoꝛd. 


If a judgment be reverſed after nul tie! re- 
cord pleaded, and before the day for 
bringing it in, the record is avoided ab 
initio. . 1014 
See Erro?2, Eſtoppel, Pyztvilege, Re- 
cogniſance. | 


Muſance. 


Indictments for nuſances not to be quaſhed 
upon motion. 3 1163 
Keeping hogs in Lenden a nuſance at com- 
mon law. | ibid. 


See Jnditments, 


Occupant, 


Contained in the SECOND VOLUME. 


— 


Occupant. See Copyhold, Eftates, 
Dllſicers and offices. 


Motion to admit a chamberlain of 

the King's Bench priſon denied, be- 
cauſe the granting the office 1s inſepara- 
ble from the office of marſhal. Page 1038 
If judicial offices are ſaleable, that are not 


within the ſtatute of Edw. 6. 1245 
Ozders. See Juſtices, Labourers, 
DPD ook. = 
Outlaw. 


Where it may be pleaded in bar, and 
where in abatement. 1056 


- Over. 


Need not be given of a writing unneceſ- 
farily brought into court. 892 
An unneceſſary profert, as of a ſentence of 
the admiralty, will not hurt a good re- 
plication. . ibid. 
In B. R. yer may be demanded of a deed 
after imparlance, but not in C. B. 970 
A defendant is not intituled to yer of the 
writ. after judgment of reſpondes ouſter, 
though in the ſame term. ibid. 
Omiſſion of per ſcriptum ſuum obligatorium 
cured by profert and oyer. 1056 
An imperfect oyer, if received, makes no 
variance. 1176 
See Crt. 


Lg during the King's reſidence. 
See Commitment. 
Pardon. See Excommuntcation. 


Parllament. 
In an action for a double return, it is 
enough to ſhew the writ, and that the 


33 


| poratUon. 9 
The writ for levying the burgeſs's wages. 


| By 12 & 13 Will. z. c. 


| ſheriff proceeded to an election, and 
that the plaintiff was debito modo electus. 


88 | Page 907 
The electors may agree to chuſe one mem- 
ber firſt, and then another. ibid. 


A ſheriff, who has pretended to execute a 
writ of election, ſhall not take advantages 
of any irregularity of his own. 0 908 

Caſe againſt a returning officer for refuſing 
a burgeſs's vote. "= os - 

Grant to chuſe members of parliament can 
only be to a corporation. 951 


Perſons committed by the houſe of — 
mons, for bringing actions againſt a re- 
turning officer, remanded upon a habeas 
corpus. 1105 
What ſuits may be commenced againſt a 
member of parliament without breach of 
ivilege. 117 
A 3. the 8 
Pleas may hold plea by bill againſt a 
member of parliament. 1442 
See Peerage. 


Pawn, See Bailment. 


Payment. 
Solveret et deliberaret in the conſideration 


780 


of an aſſumpſit, implies a transferring of 
| the property. | 895 
Payment to aſſigns is payment to the party, 
and therefore the not paying to aſſigns 
need not be particularly averred. 898 
Where a man ſells goods, and at the ſame 
time takes a caſh-note for the value, it 
is good payment, though the note prove 


bad. 929 
See Bills of exchange, Execution. 


Pleading, Tender. 


Peerage. 


The court will not ſuperſedeproceſs againſt 
one who claims peerage, where he has 
never been admitted in parliament. 1247 


100 Per- 


I Table of the 
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Perjury. 

In evidence circumſtantially material, 
though not full enough to prove the 
ie. | Page 889 

Perjury aſſigned in an oath taken before 
the chief baron in a trial before the 


chief baron aſſaciato ſui, &c. and the 
exception over-ruled. 1221 
See JndbiXments. ' | 
Plantations. 


On an al the appellant muſt procure 
the proceedings 5 be tranſmitted, and 
proceed, within a year after the appeal 
allowed, or the appeal will be diſmiſſed 

with coſts, without notice. 1447 

The foreign courts cannot tranſmit a mat- 
ter for difficulty to the King in council, 
but mult determine it. 1448 


Pleading. 


Plea of a priſoner brought up by habeas 
corpus refuſed, becauſe pleaded as in cu- 
ſtodia marreſcalli, 1 

Plea refuſed, becauſe without a concluſion. ih. 

Alien enemy cannot be pleaded to a ſcire 
facias upon a judgment, becauſe it 
ſhould have been pleaded to the origi- 

nal action. "> B&32 

Where alien enemy is pleaded in abate- 
ment, the replication ſhould conclude to 
the country; otherwiſe where it is plead- 
ed in bar. ibid, 

Matter of abatement concluded as in bar 
is a plea in bar, quaere of matter in bar 

cConcluded as in abatement. 1018 

A plea commencing with petit judicium de 

narratione is in bar. 1203, 1461 

Ml debet is no plea to an action for the 
penalty of articles for the transfer of 
ſtock. | I 500 

Nil debet may be pleaded to an action a- 


gainſt an executor upon a devaſtavit. 1 502 | 


Payment may be pleaded to indebitatus n/- 
ſumpſit,becauſeit confeſſes and avoids. 78 7 
Pleading to part, and omitting part, will 
- diſcontinue the whole, if judgment is 
not entred. 841 


Matter of record muſt be averred by 


— 


Plea of delivery as an eſcrow, c. ought to 
conclude to the country. Page 787, 803 
A plea, that a writ of error pendet indeter- 
minatum, is in the negative, and need 
not be averred. 1140 
the 


record. ibid. 


Plea of no capias ad ſatisfaciendum muſt not 


conclude to the country. + Bo 
The admiſſion of the party in the ene 
ment to a traverſe is not material. 864 


In debt upon a bond, in a replication that 


traverſes the plea a breach need not be 
aſſigned, except in the caſe of an award. 
8 892 
Declaration againſt a hundred, that ee 
robbed the plaintiff's ſervants in his 
2 well becauſe agreeable to the 
act. 6 0 
Quadraginta dies jam praeterierunt in . 
claration againſt the hundred, well, the 
jam refering (an adbuc) to the tefte of 
the original. | 
Title mult be ſhewn in a juſtification, but 
need not in an action againſt a wrong- 
doer. | 923 
A term muſt not be pleaded, without 
ſhewing the commencement of it. ibid. 
A plea to enter may be made up, either as 
of that term, or as of the next. 1122 
The perſons who are ſheriff of Middleſex 
declare in the plural number upon a 
bond, and have judgment. 1135 
A declaration againſt a wrong-doer need 
not be ſo certain as a bar. 1230 
Quod indemnificavit ac indemnem ſervavit, 
good upon a general demurrer. 1416 
See Abatement, Aﬀton, Addition, Al⸗ 
ſumpſit, Averment, Award. 
Bankrupts, Certatnry, Condi⸗ 
tions, Contintance,Convittons, 
| Covenant,Cuſtom,Date,Deeds, 
Demurxer. Departure, Detain⸗ 
er. Dower, Ejeftment, Crro?, 
Eſtoppel, Fozm and ſubſtance, 
General iſſue, Habeas co2pus, 
Indickments, Judgments, Lini- 
tation, Mame, Dutlaww. Pu 
ſoners, Dübllege, Replevin, 
Scire kacias, Services, Sur⸗ 
tuſage, Traverſe, Treſpaſs, 


A plea, that demands ſuch judgment as the | 
court cannot give upon it, is ill. 1053 
| 2 N 8 


Trover, Uenue, Ales. | 
Plura⸗ 


ibid. 


— 


— 


2 * 


contained in the SECOND VOLUME. 


** 


- Plaralities. See Eccleſtaſtical per- 
ſons. ? 


Pooz. 


The quarter-ſeſſions have not power ori- 
ginally to order church-wardens to make 
| poors rate. 
Overſeers who have laid out money, may 
reimburſe themſelves out of a rate to be 
made for relief of the poor; but a rate 
cannot be made to reimburſe the over- 
ſeers. | 100 
The overſeers with the confirmation of the 
juſtices may make a poors rate without 
the concurrence of the pariſhioners. 1013 

A farmer is not rateable to the poor for his 
ſtock, but a tradeſman is. 1280 
Children removed from the place of their 
birth to the place of their father's ſettle- 
ment after the death of the father. 
1332 

An apprentice, when his maſter has failed, 
hires himſelf into another pariſh without 
his maſter's conſent, and afterwards his 
maſter delivers up his indenture; this 
gains no new ſettlement. 1352 
An apprentice, who does not lodge with 


his maſter, gains no ſettlement. 1371 | 


An order appointing an overſeer, quaſhed, 
becauſe it did not ſhew, that he was a 
ſubſtantial houſholder. 1294 

Orders to maintain a daughter-in-law, or 
a mother-in-law, quaſhed. 1454 

Poor children are ſettled where their mother 
gains a ſettlement, if ſhe continues a 
widow. 1473 


| Hiring for a year, and ſervice for a year, | 


make a ſettlement, though the hiring is 
not for the ſame year that the ſervice 1s. 


1312 
See Baſtardy. 


Powers. 


Of revocation, may be executed in part at 
one time, and in part at another. 908 


| 


To make leaſes reſerving the ancient yearly | 


rent annually, it may be reſerved pay- 
able on a day before the year is up. 1198 
See Uariance. 


| 
| 


Page 798 
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Peemunſte. 


5 | 
On a conviction of ſetting up a project, 


- contrary to 6 Geo. 1. cap. 18. the court 
may give ſuch part of the judgment of 
a premunire, as they think fit. Page 1361 


Preſcription. 


Preſcriptions for intereſt and profits are ex- 
tinguiſhed by unity of poſſeſſion, but 
not preſcriptions for eaſements. 1400 


(See Bidges, Common, Fenles, ÞP20- 


hibition, Services. 
Preſentment. Sce Advowſon, 
Principal, See Acceſſow. 


Pons and pziſoners. 


The court will not give leave to charge a 
priſoner with an action, who has a par- 
don upon condition of tranſportation. 

| 848 

Leave given to ſerve proceſs on a priſoner, 

who was capitally convicted, and re- 

prieved for tranſportation, on the plain- 
tiff's undertaking not to ſue execution 

againſt his perſon. 1573 

The court will bor make a rule to reſtore a 
marſhal of the King's Bench, who com- 
plains of being turned out by force. 

100 

A priſoner diſcharged upon an on 
act, and afterwards arreſted for a debt 
exceeding the ſum limited in the act, 
ſhall not be diſcharged upon common 
bail. 1088 

In debt upon a bond of 2007. the defen- 
dant cannot plead the act for diſcharge 
of poor priſoners, without ſhewing that 
the bond was only for payment of 
1001. 11 

The ſeveral facts requiſite to give juriſ- 

diction to the juſtices to diſcharge a 

priſoner muſt be ſet forth in pleadin 

where the act does not direct . 

1204 


The 
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The NMint.-act is not pleadable in bar of the Prohibition, till a copy of the articles de. 
action, but, of the execution. Page livered, in a ſuit ex Mio. Page 991 
1383 The ſpiritual court may proceed in a ſuit 

See Commitment, Deputy, Expolſi-| for words, notwithſtanding an action 
tion, Habeas cozpus, Judg- brought for ſpecial damage occaſioned 


ments, Murder, Officers, Plead. by the ſame words. 5 

ing. F T Prohibition denied, to a ſuit for calling 

whore in heat. > 1136 

5 A compoſition for tithes before 13 Elz. 

| Palvilege may be pleaded in the ecclefialtical coun. 
| | Cannot be waived, but by matter of re- and is no ground for a prohibition. 1161 
cord. 869 | Where a prohibition is granted upon a 


The court will take notice of the privilege | modus or cuſtom that is void, and a ver- 
of the Common Pleas, though it be 1ll | dict is given for the plaintiff, yet a con- 
pleaded ; gu. of the Exchequer. ibid. ſultation muſt go. 1162 
Where the Privilege of the common Pleas | Conſultation for not proving the ſuggeſtion 
was laid with a double negative, which | in ſix months in a caſe of ſmall tithes. 
was a denial of the privilege, the plea | 1172 
was over-ruled. l. 898 | Prohibition not to be granted without an 
Attorney of the Common Pleas may plead [ affidavit of the truth of the ſuggeſtion. 
his privilege without averring it by the 1211 
record, and nul tiel record may be replied | Prohibition denied to a ſuit by huſband 


$010 | © | 1173] and wife and their ſon, for calling the 
Privilege cannot be pleaded after a ſpecial | ſon a baſtard. 1287 
imparlance. _ 1208 | Prohibition to a court of equity in Wales, 
Privilege of a foreign miniſter's ſervant al- | for proceeding againſt a defendant that 
lowed upon motion. ' 1524 | lived out of their juriſdiction. 1408 


A barriſter, or a maſter in Chancery, has | The ſpiritual court proceed againſt a pariſh 
privilege to lay the venue in Middleſex. | clerk appointed by the parſon, to re- 
| 1556 | move him, and to puniſh him, for ſcan- 
See Erroz, Parliament, Qenue. dalous crimes that are puniſhable by in- 
h dictment; and on a prohibition a con- 
Poofert in curia. See Deeds, Exe-| ſultation was granted as to the removing 
cuto2s, Fozmand ſubſtance,Oyer.| him, and the prohibition ſtood as to the 
| puniſhing him. | 


1507 
Pꝛohibition. | = See Admiralty, Ciiſtom, Limitation, 


| Tithes. 
Where a prohibition is founded on a pre- ” 
. ſcription, and the defendant traverſes the Property, See Admiralty, 
preſcription ; if the plaintiff demurs, a 


conſultation ſhall go. 755 Pꝛout patet per recoꝛdum. See Aver- 
The ſpiritual court cannot proceed for ſo- ment Lect, Pleading, Pzivt- 
licitation of chaſtity, where it was ac- lege. / 
companied with violence. 80 
The ſpiritual court may cenſure for adul- | - - | — 
tery, though the huſband has recovered Quate impedit . 


a againſt the adulterer in an action. 8 10 
Prohibition denied againſt a ſuit for brawl- 
ing in the belfrey, againſt the mayor, 6 
who came to ſuppreſs a riot. 850 80 Lig ——— 973 
Prohibition i the admiralty denied, before | >< * 5 


l : 8 | 
1 pena libel fled 983 | Quo 


Y an executor for a diſturbance in the 


„ A 


8 


* 


contained in the SE 
Quo warranto. 


Information in nature of a quo warranto is 
not to be filed at the inſtance of a pri- 
vate proſecutor, for ſetting up a warren. 


Page 1409 


Exception to an information for uſurping 
the office of bailiff, that it was not ſaid, 
that the town was a corporation or a 
borough, over- ruled. 1559 


Ranſom, See Admiralty. 
| Rates. See Mandamus, Poo. 


Recogniſance. 


Ped as taken before a judge, will not 
L make good a recogniſance declared 
upon as taken in court. | 966 
Entred into upon bringing a writ of error, 
_ differing from that required by the ſta- 

tute, is good. 1140 
A recogniſance unneceſſarily entred into, 
as on behalf of an executor plaintiff in 

error, is good. 1459 
See Eſtoppel, Jntendment. 


Recozds. See Averment, Certiozari, 


Judgments, Nul tiel reco2d, | 
Pleading. | 
Recovery. 


Where the tenant in tail is jointly vouched 
with another, the entail is well barred. 


Y | 6928. 
How a leſſee for years ſhall falſify a reco- 
very. | | 785 


Beleales. 


Releaſe to an adminiſtrator of all right to 


the perſonal eſtate, will not diſcharge a 
bond given by the inteſtate. 786 
If a releaſe of all debts by an adminiſtrator 
will diſcharge a debt due to the inteſtate, 
where there is a debt due to the admi- 
niſtrator in his own right. 1306 


Sce Joint and ſeveral, 


1 
ky 


COND VOLUME. 
Fae 


Remittit. See Debt. 


Rent. a 
Reſerved on St. Thomas's day or within fo 
many days after, muſt be demanded ac- 
cording to the reddendum, and not ac- 
cording to the babendum. Page 8 19 
Debt does not lie for rent reſerved on a 
leaſe for life upon 32 Hen. 8. c. 37. 
without ſhewing that the eſtate is deter- 
mined. 8 1056 
Rent reſerved to the reaſonable value of 
the land. 1160 


Where the leſſee is excuſed from repairs in 


caſe of loſs by fire, yet the rent is not 
ſuſpended while the tenements remain 
unbuilt. 


1477 

See Eſtates. | | 
5 Repleader. 

Cannot be after default made by the defen- 

dant at % prius. 923 
VBeplevin. 


Pro in the defendant or a ſtran 
r to be pleaded in bar, and mein 
abatement. | 984 
The defendant pleads property ina ſtranger, 
he ſhall not have return; otherwiſe where 
he pleads pro in himſelf. 1017 
When thedefendantpleads matter in abate- 
ment, as priſe! en auter lieu, he ſhall not 
Sc. 
of ibid. 
Where the defendant pleads priſe! en auter 
lieu, and avows for rent arrear ; if the 
plaintiff traverſes the avowry, and the 
defendant demurs, it is a — 
| | 191d. 
The manner of concluding a plea in abate- 
ment, where avowry is made to have re- 
turn. 1019, 1020 


See Coſts, Þomtine replegſando. |. 
-Requeſt. See Conditions. 


have return without making avowry, 
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Return of wits. 

A bill of Middleſex returnable the ſame day 
that it is ſued out is ill, and will not 
avoid the ſtatute of limitations. Page 772 

A capias ad ſatisfaciendum with a term in- 
tervening between the teſte and return 15 


not void, ſo as to excuſe the ſheriff for 


an eſcape. | | 715 
Where a ſcire facias againſt bail is not re- 
turned, the plaintiff cannot proceed upon 
an alias ſcire facias, without an entry 0 
the firſt upon the roll. 822, 1252 
A corporation may make a return to a 
mandamus witliout the common ſeal or 
the ſigning of the mayor. 848 
Caſe lies againſt particular perſons, who 
procure a falſe return to be made in the 
name of a corporation. 849 
After the term in which the return of a 


writ is filed, it cannot be averred, that 


it was returned by a wrong perſon. 885 
The name of the ſheriff neceſſary to his re- 
turn. 886 
Inquiſition upon a writ of inquiry return- 
able in quindena Martini ultimo practerit”, 

. held well, and not referred to the year 
„ Befr., 993 
Inquiry of damages may be upon a ſecond 
- writ, though the firſt was not returned. 
1 1142 
The return of a vrit of ſeiſin in dower 
does not conclude from ſnewing that the 
lands returned are not parcel of the 
manor. | 1294 
The quindena trinitatis, Sc. in computa- 
tion is the Sunday and not the Monday. 


3 1528 
See Stite kaclas. 
Revocation. see Deviſe, Powers. 


Riots. 


Where people are lawfully aſſembled, an 
affray happening will not be a riot. 965 
An indiftment for a riot muſt ſhew what 
the unlawful act was, that they aſſembled 
to do. | 1210 


Robbery, See Hue and cry. 


ö 


| 


'Rules of court. 


A rule of reference will not ſtay proceed- 
ings in B. R. age 789 


See Erro2, Evidence, 


1 


2 


Satiskaftion. See Execution, 


Scire kacias. 


W HERE the parties to a judgment 
or conviction are changed, execu- 
tion ought not to be ſued without a ſcire 
facias. 768 
In ſcire facias againſt bail in B. R. the year 
and term of the recogniſance need not 
be ſhewn ; contra in C. B. 789 
If a /cire factas lay upon a judgment in a 


onal action at common law. 808 

Scire facias upon a judgment by original 
may be returnable abicungue, Oc. or at a 
day certain. | 854 


A ſcire facias muſt be returnable at a com- 
mon return, or at a day certain, as the 
original proceedings are. 1417 

Scire factas is an action, and requires a new 
warrant of attorney. 10438, 1253 

If a defendant may plead in abatement of 
a ſcire fucias, that there is another terre- 

_ tenant not warned. 1255 

Nontenure cannot be pleaded by a defen- 
dant to a ſcire facias upon a judgment 
in a perſonal action. 1236 

If a tenant for years may be returned terte- 
tenant to a ſcire facias in a perſonal ac- 
tion. ibid. 


A defendant can only plead as to the lands 


that he is returned tenant of. ibid. 
A ſcire facias on a judgment upon a ver- 
dict after the defendant's death by 17 Car. 

2. c. 8. mult be general. 1280 
The court may give coſts on a ſcire facias 
after plea pleaded, but not damages oc- 
caſione dilationis. 1534 
See Admintſtratoz, Baron and keme, 
Demurrer, Erroz, Erecutſon, 
Pleading, Return, Cariance, 
Genue, | 


Scamens 


os 
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contained in the SECOND VOLUME. 


Seamens wages. See Admiralty. 


Services. 


Suit to the court of the manor to be held 
twice a year may be claimed in an avow- 
ry, without preſcribing in the court, and 
it ſhall not be taken to be the court ba- 
ron. Page 862 
See Panoz. 


Settlements, See Pooz, Uagrants. | 


* Sewers, See Mandamus. 


Sheriff, See Execution, Fees, Ju- 
ſtices, Return. 


Ships. See Admiralty. = 


Slander. 
Mr. H. is a Jacobite, and is for bringing in 
the prince of Wales and popery, &c. 
actionable, being ſpoken of a juſtice of 


peace, Oc. > Baa 
Words are actionable, that charge a man 
with evil inclinations. 813 


J. B. ſtole my box-wood, actionable. 959 
You are a whore, and keep a man to lie 
with you; not actionable. 1004 
In caſe for words, whereby the plaintiff loſt 
her marriage with J. N. evidence can- 
not be admitted of a loſs of marriage 
with another perſon. 1007 


Words potential denoting an act done are 


actionable. 1185 
That a juſtice of peace is a raſcal, &c. 
ſpoken of the execution of his office, 


actionable. 1369 
You are a cheating old e, Ec. ſpoken 
generally, not actionable. 1417 


He is a ſorry fellow, &c. he compounded 
his debts, &c. ſpoken of a tradeſman, 
act ionable. 1480 

See Coſts, Good behaviour, Indick⸗ 

ments, Pꝛohlbitlon. 


Soldiers. 


An action lies for arreſting a ſoldier againſt 
the mutiny act, and the ſheriff may re- 


turn, that the defendant is liſted. Page 


0 


| 1246 
Stamps. 
An admittance of five burgeſſes muſt have 
five ſtamps. | 1445 
Staple. 


In debt upon a ſtatute ſtaple it muſt be. 
| averred, that one of the parties was a 


merchant at the time of the debt con- 
tracted. | 819 


Statutes and ations upon ſtatute. 


Averment in the words of an act, ſufi- 
cient, 764 
Debt upon a penal ſtatute ariſing in Midale- 
. ſex may be brought by a common in- 

former in B. R. ö 872 
Where a ſubſequent ſtatute may be com- 


act precedent. 1028 


the informer, 6c. the crown ſhall have 
the whole, where there is no informer. 
| | 1039 
Statutes that direct amendments, c. on 
the challenge of the party, do not ex- 
tend to the King. 1066 
| It is not the having ſtores in his cuſtody, 
but their being found in his cuſtody, 
that is the ones created by g & 10 
Will. 3. c. 41. againſt imbeziling ſtores. 

| 110 
Judgment arreſted becauſe the ſtatute — 
alleged as made 6 Will. 3. when the 
Queen was living. 1224 
Buttons made of wood all but the ſhank 
are wooden buttons within the ſtature 
10 & 11 Will. 3. c. 2. 1276 
Reſolutions of the judges on the ſtatute 
5 Ann. relating to bankrupts. 1278 
A common informer ſhall pay coſts, not- 
withſtanding the ſuit was carried on for 
the benefit of a corporation intituled to 
the penalty. 1233 
A ſtatute requires contracts for ſtock to be 
regiſtred with the name of the perſon 
for whoſe benefit they were made; a 


I regiſter 


prehended within the meaning of an 


A ſtature diſtributes a 22 a moiety to 


i 
| 


See Jnditments, Gerdick. 


Tail. See Deviſe, Diſcontinuance, 


' Tenants in common, See Jointe: 


regiſter with an entry, this is for my be- 
neſit, Sc. is ſufficient. Page 1350 
See Acceſſoꝛ w, Bankrupts. Compoſi⸗ 
tlon, Convittions, Deeds, Deer⸗ 
ſtealing, Departure, Fozgery, 
Fozm and ſubſtance, Frauds, 
I)ackney coaches, Indickments, 
Labourers, Parltament, Pꝛe⸗ 
munire. 


Suit ok court. See Services. 
Summons. 


Muſt be averred in a return to a mandamus, 


where the party is deprived for a con- 


„ | 1347 
A ſummons need not. be mentioned in an 
order of juſtices where they have juriſ- 
dition ; but if they proceed without 
ſummoning the party, it is puniſhable by 
information. : 1407 


See Mandamus, 
Sunday, Sce Eſcape. 


c 


Surpluſage. 


hit quod idem judicium affirmetur, at the 


A Table of the Principal Matters 


In ejectment by original the demiſe, c. 
were laid upon the eſſoin day, and held 


well. Page 870 
A man is of age the day before his birth- 
day. 1096 


In covenant the plaintiff alleges that after 
the deſcent to him, ſcilicet ſuch a day et 
per decem annos tunc ultimo elapſos, the 
defendant permitted the tenements to be 

out of repair; the et per decem annos 


was rejected as repugnant. 1126 
The court will take notice of the beginning 
and end of moveable terms. 1557 


See Bills of exchange, Date, Expo⸗ 


Tithes, 


Prohibition denied after ſentence to ſtay a 
ſuir for tithe of faggots, on ſuggeſtion 
that they were cut trom the ſtumps of 
old trees, becauſe that matter had not 
been pleaded in the ſpiritual court. 835 

Barren land, to be exempt from tithes, 
muſt be ſo ſuapte natura. gr 

See Ejettment, Modus, Prohibition, | 


end of a plea of a releaſe of errors, re- 
jected as ſurpluſage. 1054 
Where praedict. or ſcilicet may be rejected 
_ as ſurpluſage. 1182, 1183 


_ Swearing. See Conviittons, 


Eſtates, Eſtoppel. 


nants. 


Tender, 
A Plaintiff cannot proceed for damages, 


after taking the money tendred out 


of court. a 774 
Tender and refuſal amounts to payment. 
| 964 


Touts temps pꝛiſk. See Dower. 


Trades. 


Juſtices of peace have not power to take 
an indictment for exerciſing a trade not 
having ſerved apprentice, c. 767 

If a cuſtom to reſtrain men not free, from 
exerciling their trades, can be good in 
any other corporation beſides London. 

| 112 

Indictment for uſing the trade of a es. 

chant-taylor quaſhed, becauſe not a trade 


within the ſtatute. 1188 
The trade of a ſeamſtreſs not taken to be 
out of the ſtatute. ibid. 


Baron and feme cannot be jointly indicted 
for exerciſing a trade, c. becauſe it is 
the exerciſe of the huſband, and the 
wife's qualification will qualify the huſ- 
band. | 1248 


contained in the SECOND VOLUME. 


A bond given upon an agreement to take a 
' ſervant, with condition that the ſervant 

| ſhall not uſe the trade within half a mile 
of the obligee's houſe, or of any other 


' houſe that the obligee, &c. may re- 


move to, held good; the breach being 
aſſigned as to the houſe mentioned in the 
condition. Page 14.56 


Traverſe. 


That A. was rite et legitime ſeiſed in fee 
ſuch a day, and granted a copyhold ; 


naught. pK oo 
In a replication to a you of a releaſe of er- 
rors, a traverſe, that it was a releaſe of 


the errors in that judgment, is ill. 1054 
Matter of record cannot be traverſed. i 140 
Good matter alleged in the inducement to 

a traverſe cannot be taken . 
| ibid. 
If de injuria ſua propria abſque tali cauſa be 

a good replication to a juſtification of 

a ſale of a diſtreſs. 1482 
See Name, Pleading. 


Treaſon. 


A ſpecial verdict finds againſt a priſoner, 
that he was preſent among traitors, hal- 
lowing, &c. yet if he is not found to 

be conſenting, he is not guilty. 


Trees. See ConviTtions. 
Treſpaſs, 


Quare uxorem ſuam rapuit. 810 
For breaking his cloſe, et herbam pedibus 
ambulando conſumpſit, necnon arbores ſuc- 
cidit, tranſerefſiones diverſis diebus et vici- 
bus continuando; judgment for the plain- 
tiff after verdict, though the cutting the 
trees did not lie in continuance. 823 
Treſpaſs for hunting in his warren, conti- 
nuando diverſis Ada et vicibus, held 

a | 74 
Where a treſpaſs is laid with a Kar, 
improperly, evidence of one fact only 
can be given. | 977 


1585 


Vi et armis may be omitted ſince the ſta- 
tute that takes away the capiatur fine, 
but not contra pacem. Page 985 

Pleading to an impriſonment includes an 
arreſt, and omitting the naming an ar- 

0 2 drehe = diſcontinuance. 1100 

pals againſt two; one lets judgment go 
by default, the other jules — 2 
licence, and has a verdict ; the judgment 
ſhall be arreſted as againſt the other. 1372 

One who has a right to enter into his 
neighbour's yard, fixes a ſpout to his 
houſe there, which does damage; tret- 

aſs does not lie, but caſe. 1399 

Where the defendant juſtifies for a way, 

and the plaintiff replies extra viam; he 
ſhall have full coſts, though the da- 
m be under 403. 1444 
A defendant juſtifies under proceſs as bai- 
liff of a court, and the proceſs is ſet out 
as directed to the bailiffs of the borough. | 
1530 
p, De: 
parture, Diſtreſs, Expolitfon, 
Felony, Foꝛm and ſubſtance, Jn- 
ditments, Intendment. | 


Trial, | 
Cannot be by proviſo againſt the crown. 
| | | 1083 


An indictment removed by the proſecutor 
cannot be carried to trial by the defen- 
dant without leave of the court, ibid. 

In replevin, guare impedit, and attachment 
upon prohibition, either party may pro- 
ceed to trial. 1084 

A tales de circumſtantibus cannot be granted 
upon the venire. 1170 

Attorney or not, is triable by the record. 

1173 

A trial where the action was laid, and — 

where the iſſue ariſes, held well. 1212, 
| 1214 

A ſecurity, who defends a cauſe at his own 
expenſe, is not intituled to coſts for not 
proceeding to trial. 1311 

In what caſes there may be a new trial af- 
ter a trial at bar. 135 

A verdict ſet aſide, becauſe a juror chal- 


lenged upon the principal panel was 
ſworn upon the Zales. | 1410 


See Ba2on and feme, 8 


6 


When 


e 


AT. able of the Principal Matters 


When a venire facias de novo ſhall go in a 

capital caſe.” | Page 1585 

See Certiozarit, Contempt, Jidiit- 
ments, Qerdit, | 


Trover. | 
Where a former recovery in aſſumꝑſit may 
be pleaded in bar in trover. 1217 


See Adminiſi.ato?2, Baäfl, Carrier, 


Certainty, Maſter and ſervant, 


Uagrants. 


NE juſtice cannot by 12 Ann. c. 23. 
ſend a vagrant to the place of his ſet- 


tlement. | | 1360 


See Jnditments. 


Aariance. 


In a ſcire facias upon a recogniſance the 


condition is ſet out to be, that the de- 
fendant ſhall give notice of trial proſe- 
cutori et ejus clerico, on oyer it is, aut 
ejus clerico; a material variance. 757 


Power to make leaſes declared upon gene- 


rally, and the power given in evidence 
has reſtrictions. , 


0 
Writ of error quaſhed, becauſe directed 


majori aldermannis et vicecomitibus civi- 
tatis Briſtol, and the record removed 
was before the mayor and conſtables of 
the ſtaple. : 819 
Certiorari to remove convictions for re- 
moving foreign ſalt will not remove a 
conviction for removing ſalt generally. 
820 


A writ of error of a plea inter G. et Jaco- 


bum Maler, and the record returned is 
Capit. Fac. Waller ; no variance. 894 
Where a bond is dated at a place beyond 
ſca, the want of that date in the decla- 
ration may be pleaded in abatement. 
1043 

Writ of error upon a judgment on a /cire 
facias quaſked, becauſe it was ſuper quod- 


dam brede noſtrum, and the /cire facias| 


was a writ of the late King. 1141 


Venue c 


A writ of error was quaſhed, becauſe la- 
quelae per billam, where it ſhould have 
been per breve de privilegio. Page 1170 

Declaration in trover de equis, and the 
evidence is of geldings, no variance. 

c 1209 


Where the writ contains more or leſs than 


the count, it muſt be abated. ibid. 
Writ of error quaſhed for a variance in the 
ſum of the debt. 1220 - 


Variances between a diſtringas and the in- 


dictment over-ruled, becauſe according 
to precedents. x 523 


ö 1 
See Bonds, Erroz, Trelpaſs. 


Uenue. 


A releaſe of errors pleaded without a venue 
is ill, and amounts to a confeſſion of 
errors. | os 1005 

Want of a venue is aided by pleading over. 

| 1040 

Want of a venue of a fact that is only laid in 

aggravation of damages is immaterial. 
1042 

Matters touching the perſon may be plead- 
ed without a venue, as privilege of at- 
torney, or alien nee in abatement. 1173, 

1243 

On an indictment for not returning a ju- 
ſtice's warrant the venue need only come 
from the place where the neglect was, 

without regard to where the warrant was 
made or executed. 1191, 1193 


Want of venue, or an ill venue, aided by 


verdict. 1214 
The clerk of the aſſiſe may lay his action 
in Middleſex, and the venue ſhall not be 
changed. 1253 
RI into Cheſter, 1418 
The aſſignment of a bail bond may be laid 
in another county than where the arreſt, 
was. 1455 
Huſband and wife bring a ſcire facias on a 
judgment recovered by the wife dum 
ſola, there need be no place named where 
the marriage was had. 1504 
See 2 Convictions, Pꝛivi⸗ 
41178 


Uerdit, 


r . 


Want of attornment in debt for rent aided 


See Bills ok exchange, Certafnty, 
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Qerdit, 


Will aid a defective averment of the in- 
dorſement of a bill of exchange. Page810 


by verdict. — „„ 
A verdict finds that there is ſuch a manor, 
but that for twenty years there hath been 
but one freehold ſuitor; it ſhall not be 
intended that the manor is deſtroyed, 
but that the ſervices are ſuſpended. 864 
A jury may find againſt the admiſſion of 
the parties, Where the matter is within 
the iſſue. ; | ibid. 
If the jury in a ſpecial verdict find the iſ- 
ſue, all that they find afterwards is ſur- 
pluſage. : | 865 
It 1s not neceſſary to find the life of a te- 
nant for life, as in a plea. 999 
An adminiſtrator, made by a particular 
ordinary, recovers execution in a ſcire 


facias, and after elegit executed brings |. 
ejectment, and on drawing up the ſpe- | 


cial verdict the fault of the commiſſion 


of adminiſtration did not appear; the 


court refuſed to ſet it right, becauſe the 
objection was not made at the time of 
drawing up the verdict. J 1037 
A verdi& cannot he fallified in the point 
tried by the iſſue in tail. 1050 
In caſe upon an agreement that the plain- 
tiff was to buy for the defendant all the 
plumbs he could, Sc. the plaintiff ſhews 
that he bought ſo many; the want of 
averring, that they were all he could buy 
is cured by verdict. 1061 
A verdict that finds but part of the matter 
in iſſue is ill, and a venire facias de novo 
ſhall go for the whole. 1821 


Copphold, Deeds, Form and 
ſubſtance, Jutendment. Judg⸗ 
ments, Latin, Murder, Trea⸗ 
ſon, Treſpaſs, Trial, Geénue. 


Aniverſities. 


Their power of conferring degrees. 1345 
If che courts will take notice, that courts 
of the univerſities proceed according to 
the civil law. 1344, 1347 


contained in the SE 


— 


COND VOLUME. 


Gold and voidable. See Dilconti⸗ 


nuance, Return, 


Uſes. 


The invention of them. 
A feoffment or releaſe may be pleaded, 
without ſhewing that they were to the 
uſe of the feoffee, Et. : 801 
S. conveys to the uſe of himſelf for 99 
Vears if he ſo long live, remainder to 4. 
tor 25 years, remainder to the heirs of 
the body of S. no uſe will reſult to S. for 
his life, and the remainder to the heirs 
of his body, is void. 854 
Power of ceſtuy que uſe before the ſtatute. 


| | 876 
See Deulle, Dilcontinuance. 
Uſury, See Jnditments. 


— 


Wager of law, 


OE S not lie in detinue, where a char- 
ter concerning land is demanded. 992 


CUarrants, 


returnable at a time and place certain. 


11 
The conſtable may keep the warrant — 
his own juſtification, but muſt make re- 
turn of what he has done upon it. 1196 
A judge's warrant cannot be executed af- 
ter his commiſſion is determined. 1513 


An action lies for ſtopping the plaintiff's 


3 


Indict- 


Page 799 


If a warrant of a juſtice of peace need be 


See Averment, Attoznep, Conſtable. 
Deer⸗ſtealing, Juſtices, Scire 


„ 
Varrantp. 
Of goods may be before the ſale, or at the 
ſale, but not after. 1120 
ap. 


way, without ſhewing his title. 1093 
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6 7s Indictment againſt a pariſh, for that the | After a witneſs has been examined to a title 
| FD | highway was very foul, and ſo narrow | .in Chancery the land deſcends to him 
. | that the people could not paſs, naught} his depoſition cannot be read. Page 1008 

| for not ſhewing that it was out of repair. | Truſtees, who had purchaſed lands, ad- 

5 | Page 116g | mitted to provt the value of them, not- 


- Incroaching upon a highway draws the] withſtanding the objection, that it was 
charge of repairing it. | 1170] to diſcharge themſelves of breach of 
"WM! | The appointment of the fix days work | truſt, | 1266 
oO. upon the highways by 22 & 23 Car. 2.| On a trial concerning the conſtitution of a 
c. 17. muſt ſpecify the particular days. | borough, whether any perſon can be. 
TG. 858] elected into the common council but 
; See Bꝛidges, Certainty. 5 thoſe who are inhabitants and hold bur- 
1 | 280 gage tenures; one who comes withi 
Wills. | | th _ qualifications is no witneſs 8 
| | : Prove t ſtitution. 
4 A teſtamentary ſchedule, without witneſſes In e ſberiff for a falſe TINS 
Ne or an executor, declared a will. 1282 of non ft inventus to a capias ad fa 
Witneſſes examined to prove the teſtator's| faciendum, the bailiff cannot be a — 
. intent. | | 1326 3 that he endeavoured to take 
* ew im, Oc. | 
fy Wine. | An attachment againſt a witneſs for De 
A * 11 importer cannot ſell wine by | Pearing. | 1528 
the gallon, to be drank in another houſe, | | 5 
without a licence. 1421 _ Women, 
2 5 *; : A woman appointed governor of a work- 
25 Witneſs. houſe, and may act by deputy.” 1014 
hs | dence See Additions, 
* A woman cannot be admitted an evidence ä 
{| * | to prove her marriage with a man that is | | 
' gt | living. | . 752 Mozds. See Dlander. 
| In trover for a bill of 7 the perſon | g 
vho carried it to the defendant indorſedd 
- blank was held a good witneſs. 8711 > *> . Writings. _ D . 
In caſe for negligently ſteering his ſhip, |. pe carits. | 
Ec. the pilot is no witneſs for the de-] Px 
fendant. N 10074 The recital of a writ in a record cannot be 
A perſon to whom the thing in demand is þ. judged of, without having the wric be- 


1 


8 made over as a ſecurity amon other. fore the court. 99 
La” things which are a ſufficient ſecurity | A. writ cannot be averred to be ſued out of 
895 without it, cannot be a witneſs. 1008 | the King's Bench at Weſtminſter in the 
5 A man who conveys lands, may be a wit- | time of vacation. 


3 
neſs againſt Na de but he is not com- | See Err02, Parliament, Return, Ua- 
pellable. ibid. | rfance, - = - 
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